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REVISION  AND  CONSOLIDATION  OF  THE  FISHERIES  ACT 
IN  THE  REVISED  STATUTES  OF  CANADA  1985 


About  every  15  years  the  Statutes  of  Canada  are  consolidated  so  that 
periodic  amendments  over  the  recent  years  are  built  into  a single  official 
consolidation  of  each  statute.  (Unofficial  "office"  consolidations  of 
statutes  are  more  frequently  published  by  the  individual  departments.)  The 
new  Revised  Statutes  of  Canada  1985  (R.S.C.)  contain  federal  legislation  as  it 
stood  on  December  31,  1984.  Four  supplements  have  been  published  for 

legislation  that  was  passed  in  1985  through  to  1988. 

The  Revised  Statutes  of  Canada  1985  and  the  First  Supplement  were 
proclaimed  into  law  on  December  12,  1988.  While  some  of  the  judgments 
reported  in  Volume  5 of  the  Fisheries  Pollution  Report  were  rendered  after 
December  12,  1988,  most  of  the  offences  related  to  these  judgments  took  place 
before  December  12,  1988.  As  a result,  the  judgments  usually  refer  to  the 
sections  of  the  Fisheries  Act  as  they  appeared  in  the  1970  Revised  Statutes  of 
Canada.  However,  for  the  convenience  of  the  readers,  the  editors  have 
referred  to  the  section  numbers  of  both  the  1970  RSC  and  1985  RSC  in  the 
headnotes. 

1985  Inspector  Amendments 

The  1985  amendments  to  the  inspectors'  powers  for  inspection,  search  and 
seizure  are  not  included  in  the  main  body  of  the  1985  R.S.C.  c.  F-14  due  to 
the  December  31,  1984  cut-off  date  for  inclusion  in  the  revised  statutes. 

However,  these  amendments  appear  in  the  R.S.C.  1985  1st  Supplement, 
chapter  31,  section  34. 

Format  Changes  to  the  Fisheries  Act 

The  R.S.C.  1985  do  not  introduce  any  substantive  changes  to  the  Fisheries 
Act  but  rather  the  following  types  of  format  changes: 

1)  Where  a statute  contains  a decimal  numbering  sequence  due  to  additions  to 
the  statute  (i.e.,  sections  33.1  to  33.4  of  the  Fisheries  Act),  sections 
of  the  statute  are  renumbered  to  eliminate  such  decimal  numbering; 

2)  Lengthy  subsections  are  sometimes  split  into  two  subsections  (for 

example,  old  subsection  33(10)  becomes  new  subsections  42(1)  and  (2)); 

3)  The  wording  of  some  subsections  has  been  changed  to  improve  the  drafting 

style  of  the  provision  (for  example,  old  subsection  33.1(1)  appears 
differently  in  new  subsection  37(1)  without  change  in  substance).  There 
are  considerable  improvements  in  the  French  version  of  the  text; 

4)  Sections  and  subsections  have  been  rearranged  into  a more  local  order. 


Sunmary  Table  of  Concordance 


A summary  Table  of  Concordance  for  the  habitat  protection  and 
pollution  prevention  provisions  follows  on  the  next  two  pages, 

Comnents  on  Pollution  Provisions 


Six  old  sections  31  and  33  to  33.4  have  been  restructured  into  nine 
new  sections  (34  to  42).  The  new  individual  sections  each  contain  related 
subsections  and  the  arrangement  of  the  sections  are  in  a more  logical  order. 

Antiquated  subsection  33(1)  in  the  old  Act  is  rewritten  as  revised 
subsections  36(1)  and  (2).  These  subsections  have  not  been  used  in  recent 
years. 


Old  subsection  33(2),  the  key  pollution  provision,  is  now  cited  as 
subsection  36(3),  R.S.C.  1985,  c.  F-14. 


SUMMARY  CONCORDANCE  FOR  POLLUTION  AND  HABITAT 
PROTECTION  PROVISIONS  OF  THE  OLD  FISHERIES  ACT 
(R.S.C.  1970  AS  AMENDED)  AND  THE  NEW  FISHERIES  ACT 
(AS  AMENDED)  IN  THE  1985  REVISED  STATUTES  OF  CANADA* 


Subject  Matter 
of  Sections 

R.S.C.  1970  as  amended 
(c.  F-14) 

R.S.C.  1985 
c.  F-14 

Definitions  for 
Pollution  and  Habitat 
Provisions  (i.e., 
deleterious  substance, 
etc.) 

33(11),  31(5) 

34(1) 

Regulations  to  define 
deleterious  substance 

33(12) 

34(2) 

Habitat  Provisions 

31(1),  (2) 

35(1),  (2) 

Pollution  Provisions 

33(1),  (2),  (4),  (13), 

(14) 

36(1)  to  (6) 

Power  to  request; 
plans  and  specifi- 
cations; orders  by 
minister 

33.1(1)  to  (4) 

37(1)  to  (5) 

Inspectors  and 

33.2(1)  to  (13) 

38(1)  to  (13);  chapter  31 

Analysts 

of  1st  supplement  of  RSC 

1985  contains  the  1985 
inspection  and  search 
amendments  for  S.  33.2(3) 
to  33.2(3.5) 

Obstructing  inspector, 
false  statements 

33.2(1),  (2) 

39(1),  (2) 

Offences  and 

Punishment 

31(3)  Habitat  Penalties 

40(1) 

33(5)  Pollution  Penalties 

40(2) 

33.4(1)  Other  Pollution 
Penalties 

40(3),  (4) 

33.4(3)  Proof 

40(5) 

* Note  - Concordance  does  not  include  1991  amendments. 
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Subject  Matter 
of  Sections 

R.S.C.  1970  as  amended 
(c.  F-14) 

R.S.C.  1985 
c.  F-14 

Continuing  Offences 

33(6) 

41(1) 

Court  Order 

33(7) 

41(2) 

Due  Diligence 

33(8) 

41(3) 

Injunction 

33(9) 

41(4) 

Revised  Section  41  incor 

“porates  the  legal  effect  of 

old  subsections  31(4) 

and  33.4(2). 

Civil  Liability 

Clean-up 

33(10) 

42(1).  (2) 

Fisherman 

33(10.1) 

42(3) 

Defences 

33(10.2) 

42(4),  (5) 

Limitation 

33(10.4) 

42(6) 

Shipping  Act  Exception 

33(10.5) 

42(7) 

Other  Civil  Remedies 

33(10.3) 

42(8) 

xi 

REVISION  ET  CODIFICATION  DE  LA  LOI  SUR  LES 
PECHES  DANS  LES  STATUTS  REVISES  DU  CANADA  DE  1985 


A toutes  les  15  ans  environ,  les  Statuts  du  Canada  sont  refondus, 
c'est-d-dire  qu'on  almagame  en  un  tout  et  pour  chaque  loi  les 
modifications  periodiques  qui  y ont  ete  apportees  entre-temps.  (Chaque 
ministere  publie  i interval les  plus  rapproches  des  refontes  officieuses 
de  bureau.)  Les  nouveaux  statuts  revises  du  Canada  de  1985  (S.R.C.) 

continennent  les  lois  federal es  en  vigueur  au  31  decembre  1984.  Quatre 
supplements  ont  ete  publics  pour  les  lois  adoptees  de  1985  a 1988. 

Exclusion  des  modifications  de  1985  visant  les  inspecteurs 

Les  modifications  de  1985  touchant  les  pouvoirs  d' inspection,  de 
perquisition  et  de  saisie  des  inspecteurs  ne  se  trouvent  pas,  pour  les 
raisons  exposees  ci-dessus,  dans  le  corps  des  S.R.C.  (1985),  ch.  F-14, 
mais  dans  le  premier  supplement,  ch.  31,  art.  34.  Pour  les  besoins  des 
lecteurs,  toutes  ces  dispositions  ont  ete  reunies  dans  la  codification  de 
bureau  de  la  Loi  sur  les  peches  faite  par  le  ministere  date  12  decembre, 
1988  (pages  bleues). 

Modifications  de  forme  h la  Loi  sur  les  peches 

La  codification  de  1985  n'apporte  aucune  modification  en  profondeur 
a la  loi,  mais  plutot  des  modifications  de  forme: 

(1)  Lorsque  la  numerotation  des  articles  comportait  une  parti e decimal e, 
du  fait  d'adjonctions  (par  exemple,  les  articles  33.1  a 33.4),  ces 
articles  ont  ete  renum^rotes  en  nombre  entiers; 

(2)  Des  paragraphes  longs  sont  parfois  subdivises  (par  exemple,  le 
paragraphe  33(10)  forme  deux  nouveaux  paragraphes:  42(1)  et  2)); 

(3)  La  libel le  de  certains  paragraphes  a ete  modifie  pour  ameliorer  le 
style  (par  exemple,  1 'article  33.1(1),  maintenant  le  paragraphe 
37(1)  a ete  toilette  sans  changement  substantiel).  Dependant,  la 
version  frangaise  a ete  considerablement  amelioree; 

(4)  Les  articles  et  les  paragraphes  ont  ete  rearranges  de  fagon  plus 
logique. 


Table  de  concordance  et  notes 


Vous  trouverez  ci -joint  une  table  de  concordance  detail  lee, 
paragraphe  par  paragraphe,  entre  la  vieille  Loi  sur  les  pecheries  et  la 
Loi  sur  les  peches. 

Observations  sur  les  dispositions  anti  pollution 

Les  anciens  articles  31  et  33  k 33.4,  au  nombre  de  six,  ont  ete 
reconstruits  en  neuf  nouveaux  articles  (34  k 42).  Ces  nouveaux  articles 


xii 

contiennent  chacun  des  paragraphes  relics  entre  eux  et  les  articles 
suivent  un  ordre  plus  logique. 

L'ancien  paragraphe  33(1)  a et6  r§crit  et  constitue  les  nouveaux 
paragraphes  36^)  et  (2).  Ces  paragraphes  n'ont  pas  6t6  invoqu6s  ces 
derni^res  ann6es. 

Le  vieux  paragraphe  33(2),  fondamental , constitue  maintenant  le 
paragraphe  36(3). 


TABLE  DE  CONCORDANCE  POUR  LES  ARTICLES  33  A 33.4 
DE  LA  LOI  SUR  LES  PECHERIES  ET  CEUX 
DE  LA  LOI  SUR  LES  PECHES 
(STATUTS  REVISES  DU  CANADA  (1985)) 


Ob jet  de  la 
disposition 

Loi  sur  les  pecheries 

Loi  sur  les  Peches 
(S.R.C.)  (1985) 

Definitions  qui 
s'appliquent  aux 
dispositions  touchant 
la  protection  de  1' ha- 
bitat des  poissons  et 
la  prevention  de  la 
pollution  (c'est-^-dire 
eaux  ou  vivent  des 
poissons  , etc.) 

33(11),  31(5) 

34(1) 

Reglements  pour  1 'ap- 
plication de  la  defi- 
nition de  substance 
novice 

33(12) 

34(2) 

Habitat  du  poisson 

33(1).  (2) 

35(1),  (2) 

Pollution 

33(1),  (2).  (4),  (13). 

(14) 

36(1)  k (6) 

Dispositions  adminis- 
tratives;  plans  et  de- 
vis;  arretes 

33.1(1)  k (4) 

37(1)  i (5) 

Inspecteurs  et 
analystes 

33.2(1)  a (13) 

38(1)  k (13);  premier 
supplement,  contenant 
les  modifications  apportees 
en  1985  au  para.  33.2(3)  et 
qui  concernent  1' inspection 
et  la  perquisition 

Entraver  1' action  de 

1 ' inspecteur,  fausses 
declarations 

33.2(1),  (2) 

39(1),  (2) 

xiv 


Ob jet  de  la 
disposition 

Loi  sur  les  pecheries 

Loi  sur  les  Peches 
(S.R.C.)  (1985) 

Infractiosn  et  peines 

31(3)  Atteinte  i 

1 ' habitat 

40(1) 

33(5)  Pollution 

40(2) 

33.4(1)  Autres  sanctions 
contre  la  pollution 

40(3),  (4) 

33.4(3)  Pr^somptions 

Infractions  continues 

33(6) 

41(1) 

Ordonnance 

33(7) 

41(2) 

Mesures  necessaires 

33(8) 

41(3) 

Injonction 

33(9) 

41(4) 

L'article  41  englobe  1 'e 
la  Loi  sur  les  pecherie; 

;ffet  juridique  des  paragrap 

>. 

les  31(4)  et  33.4(2)  de 

Recours  civils 

Remedes 

33(10) 

42(1),  (2) 

Responsibilites  soli- 
daires 

33(10.1) 

42(3) 

Decharge  de  respon- 
sibilite 

33(10.2) 

42(4),  (6) 

Prescription 

33(10.4) 

42(6) 

Exception,  Loi  sur  la 
marine  marchande 

33(10.5) 

42(7) 

Autres  recours 

33(10.3) 

42(8) 

XV 
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2.  C.I.P.  Inc.  Gold  River  and  Seaspan  International  Ltd. 

a)  B.C.  Provincial  Court:  February  24,  1988  (Judgement)  12 

b)  B.C.  Provincial  Court:  May  6,  1988  (Sentencing)  23 

3.  Crown  Forest  Products  Ltd. 

a)  B.C.  Provincial  Court:  May  9,  1989  (Judgement)  26 

b)  B.C.  Provincial  Court:  May  16,  1989  (Sentencing)  36 

4.  District  of  Chilliwack  (No.  1)  (vegetation  removal) 

B.C.  Provincial  Court:  May  27,  1988  38 

5.  District  of  Chilliwack  (No.  2)  (Elk  Creek  water  supply) 

B.C.  Provincial  Court:  43 
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B.C.  Provincial  Court:  February  22,  1989  47 

7.  E.B.  Eddy  Forest  Products  Ltd. 

a)  Ont.  Provincial  Court:  January  8,  1986 

(ruling  on  Motion  to  Quash  Information)  56 

b)  Appeal  of  Above  Ruling:  July  4,  1986 

(application  re:  abuse  of  process)  61 

c)  Ont.  Provincial  Court:  February  3,  1988 

(reasons  for  judgement)  63 

8.  Fraser  Surrey  Docks  Ltd. 

B.C.  Provincial  Court:  September  18,  1990  94 

9.  Garden  Province  Meats  (No  1) 

P.E.I.  Provincial  Court:  October  20,  1987  102 

10.  Garden  Province  Meats  (No  2) 

P.E.I.  Provincial  Court:  October  17,  1989  122 


11.  Hope  Point  Fishing  Co.  Ltd.  and  Gagnier  v.  Canadian 
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NOVA  SCOTIA  PROVINCIAL  COURT 
R V.  BELLIVEAU 


NICHOLS,  Prov.  Ct.  J.  Little  Brook,  March  25,  1986 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - ss.  20(1)  (obstruction 
of  river)  and  ss.  31(1)  (destruction  of  fish  habitat)  - now  ss.  20(1)  and 
35(1)  respectively,  R.S.C.  1985,  c.  F-14,  as  amended  - conviction  under  31(1) 
[now  s.  35(1)1  - acquittal  for  charge  under  20(1)  as  ownership  of  dam  was  not 
conclusively  proven. 

Sentencing  - fine  S750  - minimal  damage. 

Harmful  activity  to  Water  Body:  Excavations  and  consequent  erosion  to 
rebuild  a dam  near  the  Old  Mill  Dam  on  the  Belliveau  River  in  Digby  County, 
Nova  Scotia. 

Summary:  Mr.  Belliveau  owned  land  bordering  on  the  Belliveau  River, 
across  which  the  "Old  Mill  Dam"  had  been  constructed  approximately  one  hundred 
years  prior  to  the  trial.  The  dam  was  the  last  obstruction  along  the  river 
which  prevented  fish  from  travelling  upstream.  Government  Officials  and 
Mr.  Belliveau  had  ongoing  discussions  about  the  construction  of  a "fishway"  or 
fish  ladder,  for  some  time.  Officials  breached  the  dam  themselves  to  permit 
fish  travel,  and  shorthly  thereafter  Mr.  Belliveau  was  caught  excavating 
downstream  while  rebuilding  the  dam. 

The  accused  was  convicted  of  the  charge  under  31(1)  and  fined  $750 
because  damage  was  considered  minimal  by  the  trial  judge.  Conviction  on 
s.  20(1)  was  not  obtained  as  Crown  failed  to  prove  ownership  of  the  dam. 

Held:  Conviction  under  s.  31(1)  [now  s.  35(1)].  Acquittal  under  s 20(1) 
[now  s.  20(1) ] . 

Editor's  Note:  Conviction  was  subsequently  overturned  on  appeal  and  new 
trial  ordered. 
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FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


R.  c.  BELLIVEAU 


NICHOLS,  Prov.  Ct.  J.  Little  Brook,  25  mars  1986 

LOI  SUR  LES  PECHERIES  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS  - 

PAR.  20(1)  ET  31(1)  (MAINTENANT  LES  PARS.  20(1)  ET  35(1)  DE  LA  LOI  SUR  LES 
PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS)  - CONDAMNATION  EN  VERTU  DU 
PAR.  31(1)  (MAINTENANT  LE  PAR.  35(1))  - ACQUITEEMENT  QUANTA  L' ACCUSATION 

PORTEE  EN  VERTU  DU  PAR.  20(1)  (MAINTENANT  LE  PAR.  20(1)),  LA  PROPRIETE  DU 
BARRAGE  N'AYANT  PAS  ETE  ETABLIE  DE  FAQON  CONCLUANTE . 

PEINE  - AMENDE  DE  750  $ - DOMMAGE  MINIME. 

ACTIVITES  PREJUDICIAiBLES  AUX  COUPS  D ' EAUX  : EXCAVATIONS  ET  EROSION 
CONSECUTIVE  POUR  RECONSTRUIRE  UN  BARRAGE  PRES  DU  BJUiRAGE  OLD  MILL  SITUS  SUR  LA 
RIVIERE  BELLIVEAU  DANS  LE  COMTE  DE  DIGBY  EN  NOUVELLE-ECOSSE . 

RESUME  : M.  BELLIVEAU  ETAIT  PROPRIETAIRE  D'UN  TERRAIN  SITUS  EN  BORDURE  DE 
LA  RIVIERE  BELLIVEAU  SUR  LAQUELLE  LE  BARRAGE  OLD  MILL  A ETE  CONSTRUIT  IL  Y A 
ENVIRON  CENT  ANS . LE  BARRAGE  ETAIT  LE  DERNIER  OBSTACLE  EMPECHANT  LES  POISSONS 
DE  SE  DEPLACER  EN  AMO  NT . DES  FONCTIONNAIRES  DU  GOUVERNEMENT  ET  M.  BELLIVEAU 
AVAIENT,  DEPUIS  UN  CERTAIN  TEMPS,  DES  DISCUSSIONS  CONCERNANT  L ' NSTALLATION 
D'UNE  ECHELLE  A POISSON.  LES  FONCTIONNAIRES  ONT  EUX-MEMES  OUVERT  UNE  BRECHE 
DANS  LE  BTiRRAGE  POUR  PERMETTRE  LE  PASSAGE  DES  POISSONS.  IMMEDIATEMENT  APRES, 
M.  BELLIVEAU  A ETE  SURPRIS  THORS  QU ' IL  CREUSAIT  EN  AVTH  DU  BARRAGE  DANS  LE  BUT 
DE  REMETTRE  CELUI-CI  EN  ETAT . 

L 'ACCUSE  A ETE  RECONNU  COUPABLE  DE  L 'ACCUSATION  PORTEE  EN  VERTU  DU 
PTH.  31(1)  (MAINTENANT  LE  PTH.  35(1))  ET  A ETE  CONDTHNE  A PAYER  UNE  AMENDE  DE 
705  $,  LE  JUGE  AYANT  CONSIDERS  QUE  LE  DOMMAGE  CAUSE  ETAIT  MINIME.  EANT  DONNE 
QUE  LA  COURONNE  N'A  PAS  REUSSI  A ETTHLIR  A QUI  APPTHTIENT  LE  BTHRAGE,  AUCUNE 
CONDTUiNATION  N'A  ETE  PRONONCEE  EN  VERTU  DU  PTH.  20(1)  (MAINTENANT  LE 
PTH.  20(1)). 

DECISION  : C0NDTU4NATI0NAUX  TERMESDU  PTH.  31(1)  ET  ACQUITTEMENT  AUX 
TERMES  DU  PTH.  20(1). 

NOTE  DU  REDACTEUR  : LA  CONDTHNATION  A ETE  RENVERSEE  EN  APPEL  ET  LA  TENUE 
D'UN  NOUVEAU  PROCES  A ETE  ORDONNEE . 


Statutes/Lois  citees  I Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14,  as  amended. 

Loi  sur  les  pecheries^  S.R.C.  1970,  ch.  F-14,  et  ses  modifications;  Loi 
sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses  modifications. 
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REASONS/MOTIF: 

C.E.  Mali burton,  for  the  Crown 
A.P.  Boudreau,  for  the  Defence 

TRIAL  DECISION: 

NICHOL,  PROV.  CT.J.:  (Orally)  Well,  Mr.  Boudreau,  you  received  a copy  of  Mr. 
Mali  burton's  brief,  is  there  anything  you  wish  to  add  to  that  in  rebuttal? 

MR.  BOUDREAU 

The,  the  only  thing.  Your  Honour,  was  some  of  the  statements  made  as 
perhaps  being  facts  which  were,  I submitted  in  my  brief,  were  contentious 
about,  you  know,  what  exactly  the  tractor  was  doing  and  what  the  effect  of 
that  was.  That  was  the  only,  only  point  that  I wanted  to  raise.  Your  Honour, 
that  certain  things  are  stated  as  being  factual  I thought,  presented  as  being 

factual,  like,  some  of  the  silt  that  was  seen  at  the  lower  part  as  being 

caused  by  the  tractor  as  opposed  to  the  opening  of  the  dam  and  that  was  the 
only  point  I wished  to  make  that  those  were  not  binding  as  proven  facts  in 
this  trial . 

THE  COURT 

Anything  you  wish  to  add,  Mr.  Hal i burton? 

MR.  HALIBURTON 

No,  Your  Honour. 

THE  COURT 

Well,  I,  I'm  almost  finished  a written  decision  here,  I've  got  it  partly 

typed.  I'm  not  satisfied  that  the  Crown  has  established  in  the  first  incident 

a charge  of  the 

"between  the  31st  day  of  December  and  the  28th  day  of 
April,  1985,  did  fail  to  provide  a fishway  around  a dam, 
owned  by  him..." 

the  question  of  ownership  is  under  dispute  here,  however.  I'm  satisfied  that 
under  the  Section  31(1)  of  the  Fisheries  Act,  any  use  of  this  tractor  in  this 
fish  area  was  unlawful,  carrying  on  work  which  altered  fish  habitat  and  I find 
him  guilty  of  this,  of  the  offence  under  Section  31(1).  I'll  have  it  for  you, 
probably  by  Friday,  in  writing.  What  have  you  got  to  say  as  to  penalty?  Is 
Mr.  Belliveau  here  in  Court? 

MR.  BOUDREAU 

No,  Mr.  Belliveau  is  at  work  today  and  couldn't  be  here  today.  Your 
Honour. 
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THE  COURT 

Well,  what's  the  Crown  wish  to  say  about  penalty? 

MR.  HALIBURTON 

If  Your  Honour  pleases,  it  is,  a couple  of  observations  I'd  like  to  make, 
one  is  that  the,  I think  the  evidence  disclosed,  if  the  evidence  didn't 
disclosed,  perhaps  I can  say  that  it  was  an  issue  between  Mr.  Belliveau  and 
the  Department  of  some  long  standing.  Negotiations  and  attempts  to  have  him 
comply  with  the  requests  of  the  Fisheries  Officers  of  the  Department  had 
continued  over  a period  of  a couple  years  up  until  the  final,  this  final 
incident.  That,  I think,  should  be  borne  in  mind  and  the  other  is  that  there 
is  a concentrated,  there  is  a concentrated  effort  on  the  part  of  the 
Department  to  make  streams  habitable  for  fish.  On  that  particular  stream 
other  owners  had  complied,  Mr.  Belliveau  had  failed  or  refused  to  comply  and 
as  such  it's,  it's  not,  there  is  an  aspect  which  involved  setting  an  example 
for  the  community  or,  or... 

THE  COURT 

The  fine  is  up  to  five  thousand  dollars. 

MR.  HALIBURTON 
Yes. 

THE  COURT 

The  case  law  seems  to  indicate  it,  it's  of  a minor  nature,  but  certainly 
the  fine  would  be  in  the  lower  edge  of  the  scale. 

MR.  HALIBURTON 

What  I'm  suggesting.  Your  Honour,  is  that  I,  my  submission  would  be  a 

fine  of  a hundred  or  two  hundred  dollars  would  be  inadequate  to  serve  the 

purpose,  I would  think  that,  that.  I'm  not  asking  for  a fine  of  five  thousand 
dollars,  but  something  that  would  be  considered  substantial  in  the  community 
ought  to  be  levied. 

THE  COURT 

Well,  Mr.  Boudreau? 

MR.  BOUDREAU 

I,  I would  certainly  beg  to  differ  with  my  learned  friend  on,  on  that 
submission.  Your  Honour,  because  the  facts  reveal  that  there  had  been  a long 
standing  discussion,  perhaps,  with  the  Department  of  Fisheries  and  Mr. 
Belliveau,  but  he  pointed  out  some  problems  that  he  had  become  aware  of  which 

was  the  heavy  amount  of  silt  in  front  of  the  dam  which  he  felt  made  it 
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unfeasible  after  he  had  investigate  it  to,  to  perhaps  continue  with  a proposal 
that  had  been  discussed  and  it's  important  to  note  that  there  had  never  been 
any  time  frames  given  to  Mr.  Belliveau  about  this  fish  ladder,  that  there  was 
some  discussion.  He  indicated  he  would  like  to  speak  to  the  chap  in  Halifax 
again  who  was  in  charge  of  the  matter  after  he  had  discovered  the  silt  in 
front  of  the  dam  and  nobody  ever  contacted  him,  in  fact,  I submit  that  the 
attitude  then  of  the  Fisheries,  especially  the  local  Fisheries  people  became 
fairly  heavy  handed,  was  'you  will  remove  that  dam  or  else  I'll  remove  it 
myself,'  and  the  next  thing  he  sees  a backhoe  there  removing  the  dam  which  has 
been  there  for  over  a hundred  years  or  approximately  a century  and  I submit 
that  the  facts  are  not  a total  disregard  by  Mr.  Belliveau  at  all,  but,  in 
fact,  indicate  a willingness  to,  to  want  to  talk  some  more  because  he  saw  some 
very  grave  problems  at  what  he  had  seen  in  front  of  the  dam  and  there  was  not 
co-operation  received  on  that  and  secondly,  as  far  as  that  goes,  I had 
indicated  when  the  Fisheries  people  from  Halifax  were  here  last  time  that  we 
would  be  pleased  to  try  to  resolve  the  matters  to  their  satisfaction  and  they 
have  totally  ignored  us  and  haven't  talked  to  us  about  it  and  left  the  matter, 
which,  as  Mr.  Belliveau  pointed  out  and  I think  the  pictures  indicate,  a 
rather  state  of  mess  and  they  left  it  like  that,  they  just  left  the  debris  and 
broke  the  dame  and  they  felt  they  had  done  their  work. 

I submit  that  it  does  not  indicate  irresponsibility  or  total  disregard 
for  the  law  by  Mr.  Belliveau,  but  an  attempt  to  try  to  communicate  with  these 
people  and  arrive  at  a solution  and  he  still  wants  to  do  that,  we  indicated 
that  last  time  and  still  nothing  has  happened  and  I submit  to,  to  penalize 
Mr.  Belliveau  for,  for,  for  that  would  be  grossly  unfair.  Your  Honour,  and  I 
submit  that  the  facts  at  trial  did  not  bear  that  out  and  he's  a responsible 
person  and,  in  fact,  he  says  he  asked  permission  if  he  could,  if  his  tractor 
could  cross  river  and  they  said  as  long  as  it  was  a rubber-tired  machine,  it 
would  be  suitable  and  he  was  trying  to  clean  up  the  mess  in  front  of  his  own 
place  and  he  said  he  was  very  careful  and  not  trying  to,  you  know,  to  make 
that,  do  any  damage  and  I submit  that  it  doesn't  show  negligence  or  disregard 
for  the  law.  Your  Honour,  and  I would  submit  that  the  fine  should  be  at  the 
lower  end  of  the  scale. 

THE  COURT 

Well,  I take  it  as  a conservation  method  and  it's  pointed  out  in 
Mr.  Haliburton's  brief  the,  this  material  is  to,  attempts  to  establish  the 
fish  population  should  be  helped  as  much  as  possibly  by  the  Courts  if  they  get 
involved  in  these  matters.  However,  I think  quite  possibly  what  Mr.  Belliveau 
did  is  not  that  serious  in  nature,  if,  in  fact,  he  was  just  trying  to  tidy  up 
his  own  property.  However,  by  creating  the  mess  he  did,  he  upset  the  possible 
fish  development.  I'm  going  to  impose  a fine  of  seven  hundred  and  fifty 
dollars  and  ten  dollars  costs. 
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NOVA  SCOTIA  COUNTY  COURT 

BELLIVEAU  v.  R. 


HALL,  County  Ct.  J.  Digby,  May  4,  1987 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  ss.  31(1)  destruction  of 
fish  habitat  (now  s.  35(1)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - 
appeal  from  conviction  in  the  provincial  court  - appeal  allowed,  new  trial 
ordered  - statute  requires  harmful  alteration  - the  information  and  the  trial 
decision  did  not  stipulate  "harmful  alteration"  and  the  provision  requires 
that  harmful  alteration  of  fish  habitat  be  proven  in  order  to  convict  - 
procedural  error  by  trial  judge  where  judge  requested  that  the  defence  present 
its  evidence  before  ruling  on  a defence  motion  to  dismiss  the  Crown's  case  on 
the  basis  of  insufficient  evidence. 

Criminal  Procedure  - Dismissal  or  Directed  Verdict  - The  accused's  right 
to  move  for  dismissal  or  a directed  verdict  for  lack  of  sufficient  evidence  is 
exercisable  immediately  after  the  Crown  has  presented  its  case,  and  once  the 
motion  is  made  the  trial  judge  must  immediately  rule  on  that  motion  before  the 
accused  is  required  to  elect  whether  or  not  to  present  evidence. 

Summary:  The  conviction  was  overturned  and  a new  trial  was  ordered, 

based  on  a procedural  error  which  precluded  the  defence  from  receiving  an 
immediate  judicial  ruling  on  a motion  contesting  the  adequacy  of  the  Crown's 
case  before  electing  whether  to  present  evidence  for  the  defendant's  case. 
After  the  Crown  presented  its  case,  the  defence  moved  for  a dismissal  or 
directed  verdict  on  the  ground  that  there  was  no  case  to  answer.  The  judge 
reserved  his  decision  and  required  the  appellant  to  elect  whether  or  not  to 
call  evidence.  This  was  a procedural  error  which  invalidates  the  proceeding. 

In  addition,  there  were  defects  in  the  information  which  were  apparently 
relied  on  by  the  trial  judge.  The  information  read  in  relevant  part; 

"...  did  unlawfully  carry  on  work  which  altered  fish 
habitat  contrary  to  section  31(1)  of  the  Fisheries  Act  c. 

12  R.S.C.  1970..."  [now  s.  35(1)  Fisheries  Act  R.S.C. 

1985,  c.  F-14,  as  amended] 

These  inaccuracies  were  supposed  to  changed  after  a motion  by  the  Crown, 
but  "altered"  was  never  actually  changed  to  read  "harmfully  altered".  After  a 
seven  month  delay,  the  decision  was  rendered  and  the  trial  judge's  oral 
decision  referred  only  to  "unlawful...  work  which  altered  fish  habitat...". 
The  trial  judge  therefore  misdirected  himself  by  ignoring  an  essential  element 
of  the  offence,  "harm",  which  is  crucial  for  conviction. 

Held:  Appeal  allowed  and  a new  trial  ordered. 

Editor's  Note:  While  the  appellant  successfully  had  a new  trial  ordered 
on  appeal,  the  parties  reached  an  out  of  court  settlement  following  this 
decision  and  Mr.  Belliveau  agreed  to  build  a fishway. 
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R.  c.  BELLIVEAU 


HALL,  County  Ct.  J.  Digby,  4 mai  1987 

LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  - 
PAR.  31(1)  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14)  - APPEL  D'UNE  CONDAMNATION  PRONONCES  PAR  LA  COUR  PROVINCIALE  - APPEL 
ACCUEILLI  ET  TENUE  D'UN  NOUVEAU  PROCES  ORDONNEE  - LA  DENUNCIATION  ET  LA 
DECISION  RENDUE  EN  PREMIERE  INSTANCE  NE  PARLAIENT  PAS  DE  DETERIORATION 
«PREJUDICIABLEj>  DES  QUALITES  BIOLOGIQUES  DE  L 'HABITAT  DES  POISSONS  ALORS  QUE 
LA  DISPOSITION  EXIGE,  POUR  QUE  L 'ACCUSE  SOIT  RECONNU  COUPABLE,  QUE  CETTE 
DETERIORATION  PREJUDICIALBE  SOIT  DEMONTREE  - ERREUR  DE  PROCEDURE  COMMISE  PAR 
LE  JUGE  DE  PREMIERE  INSTANCE  QUI  A DEMANDS  AU  DEFENDEUR  DE  PRODUIRE  SA  PREUVE, 
AVANT  DE  RENDRE  UNE  DECISION  RELATIVEMENT  A UNE  MOTION  PRESENTEE  PAR  LE 
DEFENDEUR  DANS  LE  BUT  DE  FAIRS  RE  JETER,  POUR  INSUFFISANCE  DE  PREUVE,  LA 
POURSUITE  DE  LA  COURONNE. 

PROCEDURE  PENALE  - RE JET  DE  L 'ACCUSATION  OU  VERDICT  IMPOSE  - LE  DROIT  DE 
L 'ACCUSE  AU  RE  JET  DE  L 'ACCUSATION  OU  AU  VERDICT  IMPOSE  POUR  INSUFFISANCE  DE 
PREUVE  DOIT  ETRE  INVOQUE  IMMEDIATEMENT  APRES  QUE  LA  COURONNE  A PRESENTE  SA 
PREUVE;  AUSSITdT  LA  MOTION  PRESENTEE,  LE  JUGE  DOIT  RENDRE  UNE  DECISION  QUANT  A 
CETTE  QUESTION  AVANT  DE  DEMANDER  A L' ACCUSE  S ' IL  SOUHAITE  OU  NON  PRODUIRE  DES 
ELEMENTS  DE  PREUVE. 

RESUME  : LA  CONDAMNATION  A ETE  RENVERSEE  ET  LA  TENUE  D'UN  NOUVEAU  PROCES 
ORDONNEE  POUR  VICE  DE  PROCEDURE  QUI  A EMPECHE  LE  DEFENDEUR  DE  CONNAITRE,  AVANT 
DE  DECIDER  S ' IL  ALLAIT  PRODUIRE  DES  ELEMENTS  DE  PREUVE,  LA  DECISION  RENDUE 
QUANT  A SA  MOTION  CONTESTANT  LA  VALIDITE  DE  L 'ACCUSATION.  APRES  LA  PREUVE  DE 
LA  COURONNE,  LA  DEFENSE  A DEMANDS  LE  RE JET  DE  L 'ACCUSATION  OU  UN  VERDICT 
IMPOSE  EN  ALLEGUANT  QU ' IL  N'Y  AVAIT  PAS  LIEU  A UNE  POURSUITE.  LE  JUGE  N'A  PAS 
RENDU  IMMEDIATEMENT  SA  DECISION  ET  A DEMANDS  A L' APPELANT  S ' IL  SOUHAITAIT  OU 
NON  PRESENTER  SA  PREUVE.  LE  JUGE  A AINSI  COMMIS  UNE  ERREUR  DE  PROCEDURE  QUI 
INVALIDS  LA  CONDAMNATION. 

EN  OUTRE,  LA  DENONCIATION  COMPORT  AIT  DES  VICES  SUR  LESQUELS  LE  JUGE  DE 
PREMIERE  INSTANCE  SEMBLE  S' ETRE  FONDE.  LA  DENONCIATION  ETAIT  EN  PARTIE 
REDIGEE  COMME  SUIT  : 

«...  A ILLEGALEMENT  EXECUTE  DES  TRAVAUX  QUI  ONT  DIMINUE 
LES  QUALITES  BIOLOGIQUES  DE  L' HABITAT  DES  POISSONS  EN 
CONTRAVENTION  DU  PAR.  31(1)  DE  LA  LOI  SUR  LES  PECHERIES, 

CH.  12,  S.R.C.  1970... » 

CES  INEXACTITUDES  DEVAIENT  ETRE  CORRIGEES  APRES  LA  PRESENTATION  D ' UNE 
MOTION  PAR  LA  COURONNE  MAIS  LE  TERMS  «DIMINUE»  N'A  PAS  ETE  REMPLACE  PAR 
L' EXPRESSION  <<  DIMINUE  D'UNE  MANIERE  PREJUDICIABLE» . LA  DECISION  RENDU 
ORALEMENT  PAR  LE  JUGE  SEPT  MOIS  PLUS  TARD  MENTIONNAIT  DES  TRAVAUX  ILLEGAUX  QUI 
ONT  DIMINUE  LES  QUALITES  BIOLOGIQUES  DE  L' HABITAT  DES  POISSONS» . LE  JUGE  A 
ERRE  EN  NEGLIGEANT  UN  ELEMENT  ESSENTIEL  DE  L ' INFRACTION,  LE  CARACTERE 
«PREJUDICIABLE»  DES  TRAVAUX,  SANS  LEQUEL  AUCUNE  CONDAMNATION  N'EST  POSSIBLE. 
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DECISION  : L' APPEL  EST  ACCUEILLI  ET  LA  TENUE  D'UN  NOUVEAU  PROCES  EST 
ORDONNEE. 

NOTE  DU  REDACTEUR  : EN  APPEL,  L 'APPELANT  A EU  GAIN  DE  CAUSE  ET  LE  JUGE  A 
ORDONNE  LA  TENUE  D'UN  NOUVEAU  PROCES,  MATS  LES  PARTIES  EN  SONT  VENUES  A UN 
REGLEMENT  HORS  COUR  ET  H.  BELLIVEAU  S' EST  ENGAGE  A CONSTRUIRE  UNE  ECHELLE  A 
POISSON. 


Cases/Jurisprudence  : r.  v.  Morabiot  [1949]  S.C.R.  172,  93  C.C.C.  251 
(S.C.C.) 

R.  V.  City  of  Sault  ste.  Marie  (1978)  21  N.R.  295,  85  D.L.R.  (3d)  161,  40 
C.C.C.  (2d)  353,  3 C.R.  (3d)  30  (S.C.C.);  REV'G  13  o.R.  (2D)  113,  70  D.L.R. 
(3d)  430,  30  C.C.C.  (2d)  257. 


R.  V.  Richmond  Plywood  Corporation  Ltd.  (1981)  63  C.C.C. 

F.P.R.  129  (B.C.  Co.  Ct.),  aff'g  3 F.P.R.  125  (B.C.  Prov.  Ct.) 


(2d)  99,  3 


Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 


Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications; 
maintenant  de  la  Loi  sur  les  peches^  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 

Authorities/Doctrine  : Salhany,  J.  Canadian  criminal  Procedure  4th  ed. 
(Aurofai  Canada  Law  Book,  1984) 

McWilliams,  P.K.  (Q.C.)  Canadian  Criminal  Evidence  2d  ed.  (Aurora: 
Canada  Law  Book,  1984) 
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REASONS/MOTIF; 

APPEAL 

HALL,  Co.  Ct.  J.:  This  is  an  appeal  of  a conviction  entered  against  the 
appellant  respecting  a charge  under  section  31(1)  of  the  Fisheries  Act,  c.  14, 
R.S.C.  1970,  as  amended,  in  the  Provincial  Court  at  Little  Brook,  Digby 
county,  N.S.  on  March  24,  1986. 

I have  concluded  that  reversible  error  occurred  in  the  Provincial  Court 
and  a new  trial  must  be  ordered. 

The  section  of  the  Fisheries  Act  under  which  the  appellant  was  charged  is 
as  follows: 

No  person  shall  carry  on  any  work  or  undertaking  that  results  in  the 
harmful  alteration,  disruption,  or  destruction  of  fish  habitat. 

The  information  as  originally  sworn  stated  as  follows: 

The  informant  says  that  he  has  reasonable  and  probable  grounds  to  believe 
and  does  believe  that  William,  Belliveau  of  Saint  Bernard  in  the  county  of 
Digby,  at  or  near  Belliveau  River  in  the  county  of  Digby,  N.S.,  on  or  about 
the  28th  day  of  April,  1985,  did  unlawfully  carry  on  work  which  altered  fish 
habitat  contrary  to  section  31(1)  of  the  Fisheries  Act,  F.12  R.S.C.  1970  as 
amended. 

At  the  trial,  appellant's  counsel  advised  the  court  that  in  his  opinion 
the  information,  as  phrased,  did  not  allege  an  offence  under  the  section 
stated  and  that  the  appropriate  chapter  number  of  the  Fisheries  Act  was  14  and 
not  12.  After  discussion  between  counsel  and  the  trial  judge,  counsel  for  the 
Crown  made  a motion  to  amend  the  information  to  state  that  the  appellant: 

"did  unlawfully  carry  on  work  which  resulted  in  the 
harmful  alteration  of  the  fish  habitat." 

The  trial  judge  purported  to  grant  the  requested  amendment. 

From  an  examination  of  the  information  it  appears  that  the  trial  judge 
changed  the  chapter  number  from  F.12  to  F.14  and  noted  in  the  margin  "amended" 
and  initialed  it.  There  was,  however,  no  alteration  whatever  to  the  wording 
of  the  substance  of  the  offence  charged. 

According  to  the  notations  made  on  the  back  of  the  information,  at  the 
conclusion  of  the  evidence  on  September  24th,  1985,  the  trial  was  adjourned 
for  decision  to  December  10th,  1985,  and  in  the  meantime  counsel  were  to 
provide  briefs  with  respect  to  the  charge  under  section  20(1)  of  the  Fisheries 
Act  that  was  dealt  with  at  the  same  time.  It  appears  that  by  consent  the 
matter  was  adjourned  again  for  decision  to  February  5th,  1986,  to 
March  11,  1986,  and  finally  to  March  24th,  1986,  the  date  when  the  decision 
was  rendered. 
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In  delivering  his  very  brief  oral  decision  with  respect  to  the  charge 
under  appeal,  after  having  dismissed  the  charge  under  section  20(1),  the 
learned  trial  judge  simply  said:  "...  I'm  satisfied  that  under  section  30(1) 
of  the  Fisheries  Act,  any  use  of  this  tractor  in  this  fish  areas  was  unlawful, 
carrying  on  work  which  altered  fish  habitat  and  I find  him  guilty  of  this,  of 
the  offence  under  section  30(1)...." 

It  will  be  seen  that  in  the  foregoing  there  is  no  reference  whatever  to 
the  alteration  being  harmful  to  the  fish  habitat  which  is  an  essential 
ingredient  under  the  charging  section.  It  would  appear,  therefore,  that  the 
learned  trial  judge  reverted  to  the  wording  of  the  charge  as  originally  framed 
and  as  it  presently  appears  in  the  information.  In  fact,  he  appears  to  have 
quoted  the  words  of  the  information  when  he  said,  "carrying  on  work  which 
altered  fish  habitat".  It  seems  clear  that  the  learned  trial  judge 
misdirected  himself  in  this  respect  which  was  crucial  to  the  conviction.  In 
order  for  the  appellant  to  be  convicted  it  was  necessary  for  the  trial  judge 
to  find  that  harm  had  been  caused  to  a fish  habitat  and  that  the  harm  resulted 
from  the  work  that  had  been  carried  out  by  the  appellant.  There  was  evidence 
from  which  the  court  might  have  found  that  the  appellant  did  carry  on  work 
that  resulted  in  the  harmful  alteration  of  a fish  habitat. 

On  the  other  hand,  there  was  significant  evidence  that  the  harmful 
alteration  may  have  been  caused  by  the  release  of  silt  in  the  river  as  a 
result  of  removal  by  the  Department  of  Fisheries  employees  of  a 100  year  old 
dam  in  the  river  about  a month  before  the  incident  involving  the  appellant 
occurred.  In  my  opinion,  this  evidence  was  such  that  it  might  at  least  have 
raised  a reasonable  doubt  as  to  the  cause  of  the  harmful  alteration.  The 
decision  does  not  indicate  that  this  evidence  was  considered  by  the  trial 
judge. 

Furthermore,  there  was  a procedural  error  committed  in  the  trial  which  in 
my  opinion  vitiates  the  proceeding.  At  the  conclusion  of  the  Crown's  case  the 
appellant's  counsel  moved  for  a dismissal  or  directed  verdict  with  respect  to 
both  charges  on  the  ground  that  there  was  no  case  to  answer.  After  hearing 
submissions  by  counsel  respecting  the  motion,  the  learned  trial  judge  stated 
that  he  would  reserve  decision  on  the  motion  and  called  upon  the  appellant  to 
elect  whether  he  would  call  evidence.  The  appellant  elected  to  call  evidence. 
No  ruling  was  ever  made  on  the  motion. 

In  my  respectful  opinion,  the  learned  trial  judge  erred  in  requiring  the 
appellant  to  make  his  election  before  ruling  on  the  motion  for  dismissal. 

In  a criminal  trial  an  accused  person  has  the  right  to  move  for  a 
dismissal  or  directed  verdict  at  the  conclusion  of  the  Crown's  case  as  the 
appellant  did  here. 

In  Judge  Salhany's  publication,  Canadian  criminal  Procedure t 4th  Edition, 
Canada  Law  Book  Inc.,  1984,  it  is  stated  at  pages  307-308: 
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At  the  conclusion  of  the  Crown's  case,  the  defence  may 
move  to  dismiss  the  indictment  or  information  upon  the 
basis  that  the  Crown  has  failed  to  establish  a sufficient 
case  to  go  to  the  jury  or,  where  the  trial  is  before  a 
magistrate  or  judge  alone,  that  there  was  no  evidence  upon 
which  the  trial  judge  could  convict  the  accused.  If  the 
trial  judge  is  satisfied,  as  a matter  of  law,  that  the 
Crown  has  failed  to  establish  a prima  fade  case,  he  must, 
where  there  is  a jury,  direct  them  to  return  a verdict  of 
not  guilty;  if  the  judge  is  the  trier  of  fact,  then  he 
must  acquit  the  accused.  He  should  not  require  the 
accused  to  be  put  to  his  defence  if  the  Crown  has  failed 
to  produce  any  evidence  upon  which  the  accused  might  be 
properly  convicted. 

...  These  principles  apply  not  only  in  jury  trials  but 
also  in  trials  by  magistrate  or  judge  alone.... 

In  Canadian  Criminal  Evidence,  2nd  Edition,  P.K.  McWilliams,  Q.C.,  Canada 
Law  Book  Limited,  1984,  it  is  stated  at  page  793: 

Once  a motion  is  made  for  a directed  verdict  the  tr 
judge  must  make  a ruling.  A new  trial  was  ordered  in  r. 

V.  Seamans,  (1978),  41  C.C.C.  (2d)  445  (N.B.S.C.  App. 

Div.),  the  trial  judge  having  refused  to  do  so. 

See  also  r.  v.  norabito  (1949)  93  C.C.C.  251  (S.C.C.). 

On  this  appeal  the  appellant  argued  that  an  offence  under  section  31(1) 
as  one  of  strict  liability  as  opposed  to  absolute  liability.  Thus,  he  argued, 
the  defence  of  due  diligence  as  set  forth  in  r.  v.  city  of  sauit  ste.  Marie, 
(1978)  40  C.C.C.  (2d)  is  available  to  him.  Although  the  offence  under  the 

section  may  be  one  of  strict  liability  as  held  in  r.  v.  Richmond  Plywood 
Corporation  Limited , (1982),  63  C.C.C.  (2d)  99,  I doubt  that  the  appellant  on 
the  facts  of  this  case,  has  brought  himself  within  the  ambit  of  that 
principle. 

As  indicated  above,  however,  and  for  the  reasons  stated,  I have  concluded 
that  the  appeal  ought  to  be  allowed,  the  conviction  set  aside  and  a new  trial 
ordered. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 
REGINA  V.  C.I.P.  INC.,  AND  SEASPAN  INTERNATIONAL  LTD. 


SARICH,  Prov.  Ct.  J. 


Campbell  River,  February  24,  1988 
Sentencing  May  6,  1988 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - ss.  33(8)  (now  ss.  41(3) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - offence  committed  by 
employee  - employer  liability  for  actions  of  employee  - spill  s.  33(2) 
Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  (now  s.  36(3)  Fisheries  Act 
R.S.C.  1985,  c.  F-14,  as  amended)  - sodium  hydroxide  solution  spill  draining 
into  ocean,  Vancouver  Island,  B.C.  - employer  liability  - employer  always 
liable  except  where  employer  proves  employee  was  acting  without  knowledge  or 
consent  of  employer  and  proves  due  diligence  - both  companies  directly 
responsible  - employer  standard  of  care  - standard  of  care  for  employer  very 
high,  including  the  establishment  and  continued  effective  operation  of  a 
proper  system  to  handle  toxic  chemicals. 

Defence  - due  diligence  - employer  standard  of  care  - s.  33(8)  (now 
s.  41(3)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - standard  of  care 
varies  with  potential  for  damage  - due  diligence  not  established  - standard  of 
care  casts  heavy  burden  upon  employer  to  hire  and  train  personnel  carefully 
and  to  constantly  monitor  the  handling  of  toxic  substances  - the  standard  is 
proportionately  higher  where  there  is  potentially  greater  damage. 

Sentencing  - fine  $6,000  to  CIP,  $4,000  to  independent  contractor  Seaspan 
- owner  of  facilities  bears  the  greater  portion  of  responsibility  despite 
mistakes  of  contractor's  employee  - no  proper  system  was  in  place  nor  were 
employees  properly  notified  of  procedures  - mitigating  factors  make  deterrence 
unnecessary. 

Pollutant  and  Water  Body:  Sodium  Hydroxide  (caustic  soda)  in  50% 
solution  into  the  Muchalat  Inlet,  Vancouver  Island. 

Summary:  On  August  8th,  1986,  twenty  tons  of  sodium  hydroxide  (caustic 
soda)  in  50%  solution  were  released  from  overflowing  seaside  storage  tanks 
through  drainage  ditches  into  the  Muchalat  Inlet,  contrary  to  s.  33(2)  of  the 
Fisheries  Act  R.S.C.  1970,  C.  F-14,  aS  amended  (now  S.  36(3)  of  the  Fisheries 
Act  R.S.C.  1985,  c.  F-14,  as  amended).  The  main  issue  was  who  permitted  the 
deposit  or  deposited  the  deleterious  substance.  The  companies  unsuccessfully 
tried  to  establish  a due  diligence  defence  under  section  33(8)  (not 
section  41(3)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  which  states: 

In  a prosecution  of  an  offence  under  this  section...  it  is 
sufficient  proof  of  the  offence  to  establish  that  it  was 
committed  by  an  employee  or  agent  of  the  accused  whether 
or  not  the  employee  or  agent  is  identified  or  has  been 
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prosecuted  for  the  offence,  unless  the  accused  establishes 
that  the  offence  was  committed  without  his  knowledge  or 
consent  and  that  he  exercised  all  due  diligence  to  prevent 
its  commission. 

An  employee  of  Seaspan  aboard  the  barge  delivering  the  chemical 
inaccurately  over-estimated  space  available  in  the  CIP  storage  tanks  on  shore, 
he  estimated  storage  tank  levels  by  relying  on  a crude  monthly  "strip  chart" 
reading  given  to  him  by  CIP  employees  and  by  doing  his  own  rough  calculations. 
Both  companies  lacked  due  diligence.  CIP  employees  modified  the  written 
procedure  to  suit  daily  needs,  and  had  no  one  in  place  monitoring  the  pumping 
process  despite  the  fact  that  strip  chart  readings  were  infrequently  verified 
and  were  known  to  be  inaccurate.  The  alarm  system  failed,  because  it  had  not 
been  maintained  in  good  repair.  The  nearby  "super-sucker"  vacuum  machine  for 
toxic  substances  was  not  used  to  prevent  further  spillage  into  the  water. 
Physical  storage  facilities  had  not  protective  collection  basins  or  other 
structural  cautionary  measures  in  anticipation  of  a spill. 

In  sentencing  the  companies,  proportionately  greater  responsibility  lay 
with  CIP  who  own  and  operate  the  storage  facilities.  The  judge  enumerated 
factors  which  reflected  negatively  on  the  defendants.  Employees  demonstrated 
an  overly-casual  attitude  to  chemicals,  no  proper  system  was  in  place  nor  was 
it  properly  publicized  to  employees,  there  was  no  supervision  by  upper  level 
management,  and  finally  the  structure  of  the  facility  itself  could  not 
accommodate  chemicals  in  the  event  of  a spill.  Mitigating  factors  included 
the  limited  impact  of  caustic  soda  on  the  marine  environment,  the  immedaite 
reporting  of  the  spill,  cooperation  with  government  officials,  repair  and 
enhancement  expenditures.  Deterrence  was  considered  unecessary  because  wide 
publicity  of  the  spill  had  already  had  that  effect. 

Held:  The  purchasing  company  (CIP)  and  Seaspan  (the  independent 
contractor  transporting  the  chemical),  were  both  found  guilty.  Judge  Sarich 
found  that  the  greater  responsibilty  lay  with  CIP,  the  storage  facility's 
owner. 
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SARICH,  Prov.  Ct.  J.  Campbell  River,  24  fevrier  1988 

Peine  6 mai  1988 

LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  - 
P7Ui.  33(8)  (MAINTENANT  LE  PAR.  41(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS)  - UN  EMPLOYEUR  ENGAGE  TOU JOURS  SA 
RESPONSJiBILITE  SAUF  S ' IL  REUSSIT  A PROUVER  QU'IL  AVAIT  PRIS  LES  MESURES 
NECESSAIRES  ET  QUE  L 'EMPLOYE  A AGI  A SON  INSU  OU  SANS  SON  CONSENTEMENT  - LES 
DEUX  SOCIETES  SONT  DIRECTEMENT  RESPONSABLES  - LA  NORME  DE  PRUDENCE  APPLICABLE 
A L 'EMPLOYEUR  EST  TRES  ELEVEE  ET  COMPREND  L 'ELABORATION  ET  L 'EXPLOITATION 
CONTINUE  D'UN  SYSTEME  EFFICACE  POUR  LE  TRAITEMENT  DES  SUBSTANCES  TOXIQUES. 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - LA  DEFENSE  DE  DILIGENCE 
RAISONNABLE  EST  REJETEE  - PAR  33(8)  (MAINTENANT  LE  PAi?.  41(3)  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS)  - LA  NORME  DE 

PRUDENCE  PLACE  UN  LOURD  FARDEAU  SUR  LES  EPAULES  DE  L' EMPLOYEUR  QUI  DOIT 
CHOI SIR  ET  FORMER  AVEC  SOIN  SON  PERSONNEL,  ET  SURVEILLER  CONSTAMMENT  LE 
TRAITEMENT  DES  SUBSTANCES  TOXIQUES  - LA  NORME  EST  PROPORTIONNELLE  AU  DOMMAGE 
EVENTUEL . 

PEINE  - AMENDE  DE  6 000  $ IMPOSEE  A CIP  ET  DE  4 000  $ A L 'ENTREPRENEUR 
INDEPENDANT  SEASPAN  - LE  PROPRIETAIRE  DES  INSTALLATIONS  A UNE  PLUS  GRANDE 
RESPONSABILITE  MALGRE  LES  ERREURS  DE  L 'EMPLOYE  DE  L 'ENTREPRENEUR  - AUCUN 
SYSTEME  ADEQUAT  N'ETAIT  EN  PLACE  ET  LES  EMPLOYES  NE  CONNAISSAIENT  PAS 

SUFFISAMMENT  LES  METHODES  UTILISEES  - DES  CIRCONSTANCES  ATTENUANTES  RENDENT 
INUTILE  LE  RECOURS  A DES  MESURES  DE  DISSUASION. 

POLLUANT  ET  COURS  D'EAU  : DEVERSEMENT  D' HYDROXIDE  DE  SODIUM  (SOUDE 
CAUSTIQUE)  DANS  UNE  SOLUTIONA  50  % DANS  LA  BALE  DE  MUCHALAT  ( ILE  DE 

VANCOUVER) . 

RESUME  : LE  8 AOUT  1986,  VINGT  TONNES  D'HYDROXYDE  DE  SODIUM  (SOUDE 
CAUSTIQUE)  DANS  UNE  SOLUTION  A 50  % SE  SONT  ECOULEES,  PAR  LES  FOSSES  DE 
DRAINAGE,  DES  RESERVOIRS  D ' EMMAGAS INAGE  PLEINS  SITUES  PRES  DE  LA  MER,  DANS  LA 
BALE  DE  MUCHALAT,  EN  CONTRAVENTION  DU  PAR.  33(2)  DE  LA  LOI  SUR  LES  PECHERIES, 
S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  (MAINTENANT  LE  P7Ui.  36(3)  DE  LA 
LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  . LA 
PRINCIPAiLE  QUESTION  ETAIT  CELLE  DE  S AVOIR  QUI  A IMMERGE  LA  SUBSTANCE  NOCIVE  EN 
QUESTION  OU  QUI  EN  A PERMIS  L' IMMERSION.  LES  SOCIETES  N'ONT  PAS  REUSSI  A 
ETT^BLIR  QU'ELLES  AVAIENT  PRIS  TOUTES  LES  MESURES  NECESSAIRES  POUR  EMPECHER 
CETTE  IMMERSION  EN  VERTU  DU  PAR.  33(8)  (MAINTENANT  LE  PAR.  41(3)  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH  F-14,  ET  SES  MODIFICATIONS)  QUI  PREVOIT  : 

DANS  LA  POURSUITE  D'UNE  INFRACTION  PREVUE  AU  PRESENT 
ARTICLE...,  IL  SUFFIT,  POUR  ETABLIR  L ' INFRACTION , DE 
DEMONTRER  QU'ELLE  A ETE  COMMISE  PAP  UN  EMPLOYE  OU  UN 
MANDATAIRE  DE  L 'ACCUSE,  QUE  CET  EMPLOYE  OU  MANDATAIRE  SOIT 
OU  NON  IDENTIFIE  OU  QU'IL  AIT  ETE  POURSUIVI  OU  NON  POUR 
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CETTE  INFRACTION,  A MOINS  QUE  CET  ACCUSE  N'ETABLISSE  D'UNE 
PART  QUE  LA  CONTRAVENTION  A ETE  COMMISE  SANS  QU'IL  LE 
SACHE  OU  Y CONSENTE  ET  D' AUTRE  PART  QU ' IL  S'EST  DUMENT 
APPLIQUE  A PREVENIR  SA  COMMISSION. 

UN  EMPLOYE  DE  SEASPAN  A BORD  DU  CHALAND  TRANSPORTANT  LES  SUBSTANCES 
CHIMIQUES  A MAL  EVALUE  L' ESP ACE  DISPONIBLE  A L'INTERIEUR  DES  RESERVOIRS 
D'EMMAGASINAGE  DE  LA  CIP  QUI  SE  TROUVAIENT  SUR  LES  BERGES.  SON  EVALUATION 
ETAIT  FONDEE  SUR  UN  RELEVE  MENSUEL  SOMMAIRE  QUE  LUI  AVAIT  REMIS  LES  EMPLOYES 
DE  LA  CIP  ET  SUR  SES  PROPRES  CALCULS.  LES  DEUX  SOCIETES  N'ONT  PAS  FAIT  PREUVE 
DE  DILIGENCE  RAISONNABLE . LES  EMPLOYES  DE  LA  CIP  ONT  MODIFIE  LA  PROCEDURE 
ECRITE  EN  FUNCTION  DES  BESOINS  QUOTIDIENS . AUCUN  D'EUX  NE  SURVEILLANT  LE 
PROCESSUS  DE  POMPAGE  MEME  SIT  LES  RELEVES  ETAIENT  RAREMENT  VERIFIES  ET  SI  TOUS 
SAVAIENT  QU'ILS  ETAIENT  IMPRECIS.  LE  SYSTEME  D'ALARME  N'A  PAS  FONCTIONNE 
PARCE  QU'IL  N' ETAIT  PAS  EN  BON  ETAT.  L'ASPIRATEUR  SUPER-PUISSANT  PLACE  TOUT 
PRES  N'A  PAS  ETE  UTILISE  POUR  PREVENIR  LE  DEVERSEMENT  DU  LIQUIDE  DANS  L'EAU. 
LES  INSTALLATIONS  SERVANT  A L ' EMMAGASINAGE  N ' ETAIENT  MUNIES  D ' AUCUN  BASSIN 
COLLECTEUR  NI  D'AUTRES  DISPOSITIFS  DE  PROTECTION  CONTRE  UN  DEVERSEMENT. 

LA  CIP  A ETE  CONDAMNEE  A UNE  PEINE  PLUS  SEVERE  CAR  SA  RESPONSABILITE 
ETAIT  PLUS  IMPORTANTE  PUISQU'ELLE  POSSEDAIT  ET  EXPLOITAIT  LES  INSTALLATIONS 
D'EMMAGASINAGE.  LA  CONDUITE  DESINVOLTE  DES  EMPLOYES  A L'EGARD  DES  SUBSTANCES 
CHIMIQUES,  L 'ABSENCE  D'UN  SYSTEME  ADEQUAT  CONNU  DES  EMPLOYES  OU  SUPERVISE  PAR 
LA  HAUTE  DIRECTION  DE  L ' ENTREPRI SE , ET  L' ABSENCE  D ' INSTALLATIONS  PERMETTANT  DE 
RECUEILLIR  LES  SUBSTANCES  CHIMIQUES  EN  CAS  DE  DEVERSEMENT  CONSTITUENT  DES 
CIRCONSTANCES  AGGRAVANTES . PARMI  LES  CIRCONSTANCES  ATTENUANTES,  IL  Y A LES 
REPERCUSSIONS  MINIMES  DE  LA  SOUDE  CAUSTIQUE  SUR  L ' ENVIRONNEMENT  MARIN,  LE 
FAIT  QUE  LES  EMPLOYES  ONT  IMMEDIATEMENT  SIGNALS  L ' INCIDENT  AUX  PERSONNES 
RESPONSABLES,  LA  COOPERATION  DE  LA  SOCIETE  AVEC  LES  REPRESENTANTS  DU 
GOUVERNEMENT  ET  LES  DEPENSES  ENGENDREES  PAR  LES  REPARATIONS  ET  LES 
AMELIORATIONS.  IL  ETAIT  INUTILE  D' INSISTER  SUR  LA  DISSUASION  ETANT  DONNE  QUE 
LA  GRANDE  PUBLICITE  DONNEE  A L 'EVENEMENT  AVAIT  DEJA  EU  CET  EFFET. 

DECISION  : LA  CIP  (L'ACHETEUR)  ET  SEASPAN  (L  ' ENTREPRENEUR  INDEPENDANT  QUI 
DEVAIT  TRANSPORTER  LES  SUBSTANCES  CHIMIQUES)  ONT  TOUTES  DEUX  ETE  RECONNUES 
COUPABLES.  LE  JUGE  SARICH  A JUGE  QUE  LA  PREMIERE  AVAIT  UNE  PLUS  GRANDE 
RESPONSABILITE  VU  QU'ELLE  ETAIT  PROPRIETAIRE  DES  INSTALLATIONS  D'EMMAGASINAGE. 


Cases/Jurisprudence  : r.  v.  city  of  sauit  ste.  Marie  (1978)  21  N.R.  295, 
85  D.L.R.  (3d)  161.  40  C.C.C.  (2d)  353,  3C.R.  (3d)  30  (S.C.C.);  rev'g  13  O.R. 
(2d)  113,  70  D.L.R.  (3d)  430,  30  C.C.C.  (2d)  257. 

R.  V.  Gulf  of  Georgia  Towing  Company  Ltd.  [1979]  3 W.W.R.  84,  10  B.C.L.R. 
134,  2 F.P.R.  252  (C.A.),  aff'g  2 F.P.R.  160  (B.C.  Co.  Ct.) 

Statute^Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 


16 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications; 
maintenant  de  la  Loi  sur  les  pechest  L.R.C.  1985,  ch,  F-14,  et  ses 
modifications. 


REASONS/MOTIF; 

SARICH,  Prov.  Ct.  J.:  Near  the  head  of  Muchalat  Inlet  which  opens  to  the  west 
coast  of  Vancouver  Island,  CIP  Inc.  owns  and  operates  a large  pulp  mill, 
locally  known  as  the  Gold  River  Pulp  Mill.  In  the  course  of  its  business, 
this  company  uses  a large  quantity  of  chemicals  for  bleaching  and  treating  the 
pulp  it  produces.  To  ensure  a sufficient  and  steady  supply  of  such  chemicals, 
CIP  has  entered  into  a contractual  relationship  with  Seaspan  International 
Ltd.  whereby  Seaspan  by  means  of  a tug  and  barge  delivers  chemicals  from 
suppliers  to  the  mill  site  in  Muchalat  Inlet.  At  the  mill  site,  CIP  has  built 
wharf  facilities  for  the  tying  up  of  the  chemical  barges  as  well  as  barge 
storage  tank  facilities  into  which  the  contents  of  the  barges  are  pumped.  A 
system  of  pipelines  to  the  storage  tanks  begins  at  "the  pit",  a small 
structure  situated  at  the  water  end  of  the  wharf  containing  a number  of  valves 
and  controls  into  which  hoses  from  the  barges  are  connected.  An  electrical 
power  outlet  and  switch  are  also  contained  in  the  pit  from  which  power  is 
supplied  to  the  barges  for  the  operation  of  the  pumps  attached  to  tanks  on  the 
barges.  For  the  purposes  of  its  work,  Seaspan  has  a small  office  structure 
not  far  from  the  shore  end  of  the  wharf. 

On  August  8th,  1986,  while  employees  of  Seaspan  were  pumping  sodium 
hydroxide  in  a 50%  solution  into  the  storage  tanks,  these  tanks  were 
overfilled.  As  a result,  a considerable  quantity  of  sodium  hydroxide  or,  as 
it  is  commonly  called,  caustic  soda,  flowed  into  the  waters  of  Muchalat  Inlet. 
The  parties  agree  that  caustic  soda  is  harmful  to  fish  and  that  the  waters  of 
Muchalat  Inlet  are  fish  bearing  waters.  Because  of  this  spill,  both  accused 
companies  have  been  charged  with  a breach  of  section  33(2)  of  the  Fisheries 
Act  of  Canada,  And  the  issues  to  be  decided  are  whether  these  companies 
exercised  that  high  standard  of  care  that  the  Fisheries  Act  sets  out  in 
section  33(8)  as  all  due  diligence  in  the  handling  of  the  caustic  soda. 

After  five  days  of  hearings,  I find  firstly  the  following  background 
facts.  The  CIP  mill  is  a large  and  complex  undertaking  ...  (where) 
management,  authority  and  responsibility  are  divided  into  departments  and 
groups.  One  of  these  is  the  technical  department,  the  personnel  of  which  have 
the  responsibility  of  ensuring  the  proper  technical  functioning  of  mill 
components  including  the  supply,  storage  and  utilization  of  all  chemicals. 
Among  its  other  duties,  this  personnel  monitors  the  day  to  day  and  month  to 
month  utilization  of  chemicals  and  feeds  this  information  to  the  CIP  office  in 
Vancouver.  With  this  information,  the  Vancouver  office  personnel  order 
chemicals  from  suppliers  and  feed  information  back  to  the  technical  department 
as  to  the  scheduling  and  capacity  of  barges  being  towed  to  the  mill  site  by 
Seaspan.  The  technical  department  personnel  have  the  responsibility  of 
ensuring  safe,  adequate  storage  as  well  as  safe  unloading  and  handling  of 
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these  chemicals  once  the  supply  barge  is  tied  to  the  mill  delivery  wharf. 
This  personnel  authorizes  the  kind  and  quantity  of  chemical  that  can  be 
unloaded  from  a delivery  barge  from  time  to  time  in  accordance  with  vacant 
storage  capacity. 

Another  division  of  responsibility  is  the  pulp  group.  The  personnel  of 
this  group  staff  the  chemical  preparation  room  and  their  main  responsibility 
appears  to  be  the  maintenance  of  the  quality  of  the  pulp  proceeding  along  the 
line  of  production.  In  this  room  there  are  about  two  dozen  strip  charts  and 
other  instruments  by  which  fluid  and  especially  chemical  flows  throughout  the 
mill  process  are  monitored.  One  such  strip  chart  instrument  was  used  to 
monitor  the  flow  of  caustic  soda  into  two  large  inter-connected  storage  tanks, 
and  out  of  these  tanks  into  the  mill  process.  The  chart  in  this  instrument 
purports  to  show  the  level  of  caustic  soda  in  the  storage  tanks  on  a continual 
basis.  In  this  room  there  was  also  an  auditory  alarm  and  warning  light 
designed  as  a high  level  alarm  system  to  prevent  the  overfilling  of  the 
caustic  soda  storage  tanks. 

The  storage  tanks  are  sited  a considerable  distance  - perhaps  a 
thousand  feet  - from  the  foreshore  and  are  connected  to  the  pit  on  the  wharf 
by  a pipeline  system.  The  tanks  are  set  on  concrete  foundations,  but  were  not 
enclosed  within  a concrete  basin  or  any  other  preparation  to  prevent  the 
run-off  of  accidental  spillage.  There  were  overflow  pipes  from  each  of  the 
tanks  and  these  emptied  onto  bare  unprotected  ground  at  the  sides  of  the  tank 
foundations.  There  was  a rock  sump  some  six  to  eight  feet  off  from  the  tanks 
covered  by  a grating,  but  which  was  just  an  unlined  pit  permitting  saturation 
of  the  surrounding  earth.  Some  50  feet  to  the  south  side  of  the  tanks  there 
was  a drainage  ditch  running  parallel  to  the  pipelines,  commencing  from  beyond 
the  tanks  straight  to  the  foreshore  and  emptying  into  the  waters  of  Muchalat 
Inlet.  Slightly  to  the  side  and  beyond  the  tanks  and  near  the  drainage  ditch, 
there  is  a large  chlorine  storage  tank  which  is  partially  enclosed  by  a shed 
containing  instrumentation  and  controls.  This  tank  was  also  connected  to  the 
pit  and  the  wharf  by  a pipeline. 

In  regard  to  the  spill,  I find  the  following  events  occurred.  A Seaspan 
tug  towed  in  and  secured  the  chemical -carrying  barge,  Penwalt  Tyee,  to  the 
chemical-unloading  wharf  on  August  5th,  1986.  On  August  7th,  1986, 
Gary  Richardson  and  another  shore  employee  of  Seaspan  began  unloading  the 
chemicals  from  the  barge.  Richardson  was  the  senior  Seaspan  employee  on 
shore,  and  to  commence  pumping,  he  first  telephoned  the  chemical  preparation 
room  in  the  mill.  There,  he  spoke  to  the  second  assistant  pulp  group 
operator,  Donald  Wilke,  and  asked  for  and  obtained  the  level  in  the  storage 
tanks.  He  also  briefly  discussed  whether  mill  employees  were  going  to  attend 
to  the  closing  of  the  drains  and  opening  of  valves  in  the  pipeline,  or  whether 
as  a courtesy  he  and  his  assistant  would  do  so.  In  giving  the  level  in  the 
storage  tanks  to  Richardson,  Wilke  referred  to  the  strip  chart  as  his  only 
source  of  information.  On  that  date,  Richardson  pumped  abut  1,000  tons  of 
caustic  soda  off  the  barge  and  into  storage.  He  also  pumped  a quantity  of 
chlorate  off  the  barge  and  into  storage  at  the  same  time. 
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On  August  8th,  Richardson  was  about  to  unload  chlorine  from  the  barge  and 
pump  it  into  storage.  He  again  called  Wilke  and  from  him  he  received  the 
vacant  capacity  of  the  appropriate  storage  tanks.  Wilke  also  arranged  to  send 
a man  out  to  the  chlorine  storage  tanks  to  monitor  the  filling  process  and  to 
attend  to  any  necessary  controls  at  the  tanks,  a routine  practice  in  the 
transfer  of  this  chemical.  Richardson  began  pumping  chlorine  about  8:00  a.m., 
and  later  that  morning  decided  to  unload  more  caustic  soda  from  three  of  the 
six  tanks  on  board  the  barge.  It  was  apparently  not  unusual  to  unload  two 
chemicals  simultaneously.  To  this  end,  Richardson  again  telephoned  Wilke, 
informed  him  that  he,  Richardson,  was  about  to  pump  more  caustic  soda  and 
requested  the  level  in  the  storage  tanks.  Referring  to  the  strip  chart,  Wilke 
gave  Richardson  the  level  of  7.8  meters.  Believing  that  the  overflow  level  in 
the  tanks  was  at  9 meters,  Richardson  concluded  he  had  1.2  meters  of  tank 
capacity.  He  translated  this  capacity  into  "over  four  feet"  and  using  an 
unexplained  formula  of  138.2  tons  capacity  per  vertical  foot  of  tank  space,  he 
calculated  roughly  in  his  head  that  he  had  room  to  unload  the  approximately 
500  tons  of  caustic  soda  he  had  remaining  in  the  three  tanks  he  chose  to 
unload.  He  calculated  the  remaining  contents  of  the  three  tanks  by  looking 
into  each,  counting  the  exposed  rungs  of  an  inside  ladder  that  were  12  inches 
apart  and  accordingly  estimating  the  balance  remaining,  bearing  in  mind  the 
amount  he  unloaded  the  day  before.  Having  satisfied  himself  in  this  fashion, 
Richardson  arranged  attendance  to  the  various  valves  and  began  pumping  caustic 
soda  about  9:45  a.m.  on  August  8th.  About  noon  he  noticed  a leak  in  the 
chlorine  hose  connecting  the  pit  to  the  barge  tank,  so  he  stopped  all  pumping, 
telephoned  Wilke  that  he  had  done  so  and  set  about  to  change  the  leaking  hose. 
This  took  about  one  hour,  after  which  he  telephoned  Wilke,  told  him  he  was 
about  to  start  pumping  both  chlorine  and  caustic  soda  and  did  so  without 
bothering  to  inquire  as  to  the  level  of  the  caustic  soda  storage  tanks. 

About  4:00  p.m.,  Wilke  received  a telephone  call  from  a mill  employee 
stating  that  there  was  an  overflow  at  the  tank  farm.  Wilke  immediately  went 
out  to  check.  He  quickly  inspected  a smaller  tank  complex  than  went  further 
out  into  the  yard  and  saw  the  overflow  pipes  of  the  caustic  soda  storage  tanks 
gushing  with  caustic  soda.  Wilke  went  immediately  to  a telephone,  called 
Richardson  to  tell  him  to  stop  pumping  and  then  called  the  employee  at  the 
chlorine  tanks  to  warn  him  of  the  hazard  of  the  spilled  caustic  soda.  Wilke 
then  called  his  immediate  superior  and  told  him  of  the  spill.  Following  that 
Wilke  organized  the  placement  of  fire  hoses  near  the  storage  tanks  and  with 
others  began  watering  down  the  spilled  caustic  soda.  His  intention  was  to 
dilute  the  chemical  as  well  as  to  wash  it  away  from  where  mill  personnel  had 
to  pass.  This  water  was  poured  onto  the  spill  site  around  the  tanks  for  some 
five  hours  before  it  was  turned  off.  In  that  interval,  concentrations  of  the 
chemical  were  washed  into  and  leached  into  the  drainage  ditch  and  thence 
flowed  down  to  and  entered  the  waters  of  Muchalat  Inlet. 

As  soon  as  he  received  Wilke's  call,  Richardson  ran  to  the  pit  and  pulled 
the  electrical  power  switch,  cutting  all  power  to  the  pumps  on  the  barge. 
When  he  checked,  he  noticed  the  milky  white  caustic  soda  solution  mixing  with 
the  waters  of  the  inlet  in  a patch  of  about  8 to  10  feet  in  diameter. 
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Just  prior  to  receiving  the  call  from  Wilke,  Richardson  had  noticed  a 
large,  mobile  machine  designed  to  vacuum  up  spilled  liquid,  called  a 
super-sucker,  working  in  or  near  the  drainage  ditch,  but  this  machine  was  not 
used  in  an  effort  to  stop  or  control  the  flow  of  the  spilled  caustic  soda 
through  the  ditch.  Because  of  the  manner  of  recording  and  accounting  there 
has  been  no  precise  computation  of  the  amount  of  caustic  soda  that  was  spilled 
on  that  day,  but  I am  satisfied  it  was  at  least  20  tons  of  50%  strength 
solution.  And  as  of  the  date  of  the  spill,  the  persons  most  concerned  with 
the  actual  unloading  and  transfer  of  chemicals  were  not  aware  of  a specific 
written  procedure  governing  the  process. 

There  was  considerable  divergence  of  evidence  from  witnesses  as  to  the 
proper  procedure  that  was  in  place.  It  was  not  so  much  a question  of 
credibility  as  it  was  of  differing  perspectives  dependent  upon  position  and 
responsibility  of  the  various  witnesses.  It  was  a procedure  that  became 
settled  more  or  less  by  the  day  to  day  experience  of  the  employees  involved 
and  by  expediency.  For  the  most  accurate  description  of  the  procedure  I 
accept  most  of  what  John  S.  Thompson  stated  in  evidence.  He  is  a long-time 
employee  of  Seaspan  and  reflected  a keen  sense  of  responsibility  and  a 
generous  measure  of  common  sense.  In  a general  way,  the  procedure  as 
understood  by  others  fits  within  that  described  by  Thompson  and  I find  it  to 
have  been  as  follows. 

The  technical  department  personnel  accepted  the  inaccuracy  and 
unreliability  of  the  strip  chart  instrument  but  nevertheless  used  its  readings 
to  establish  trends  of  use  of  the  chemical  in  the  mill  process.  For  an 
accurate  inventory,  this  personnel  sent  a man  to  physically  dip  the  storage 
tanks  at  the  end  of  each  month,  using  those  figures  and  trend  of  use  figures 
provided  by  the  strip  chart  for  the  purpose  of  ordering  fresh  supplies  of  the 
chemical.  While  the  Vancouver  office  of  CIP  did  the  actual  ordering,  that 
office  notified  both  the  technical  department  and  the  Seaspan  office  at  the 
mill  of  the  schedule  of  delivery  of  each  barge  and  the  quantum  of  chemicals 
aboard  each,  well  before  the  delivery  date.  A few  days  before  the  scheduled 
arrival  of  the  tug  and  barge,  a senior  employee  of  Seaspan  would  contact  one 
of  the  senior  employees  of  the  technical  department  and  request  storage  space 
available  and  unloading  particulars.  The  control  of  unloading  particulars  was 
vested  in  the  technical  department  personnel,  and  once  an  unloading  schedule 
was  determined,  this  schedule  was  passed  on  to  the  pulp  group  operators  or  the 
shift  operating  superintendent  of  the  mill  for  implementation.  Once  the  barge 
was  secured,  the  senior  Seaspan  employee  on  duty  would  call  the  chemical 
preparation  room  for  the  tank  level  as  recorded  on  the  strip  chart.  If  the 
level  on  the  strip  chart  revealed  sufficient  vacant  capacity  in  the  storage 
tanks,  the  Seaspan  employees  would  commence  pumping.  After  15  minutes  or  so, 
the  Seaspan  employee  would  call  back  to  the  chemical  preparation  room  for 
confirmation  from  the  strip  chart  that  the  level  of  chemical  in  the  storage 
tanks  was  rising.  Occasionally  pumping  would  not  be  completed  on  one  day,  but 
would  be  discontinued  for  completion  on  the  next  day  or  there  would  only  be 
storage  capacity  for  part  of  a barge  load  and  the  unloading  of  the  remainder 
would  wait  for  another  day.  In  such  a case,  there  was  no  new  authorization 
either  sought  from  or  granted  by  the  technical  department  to  Seaspan.  Seaspan 
employees  relied  upon  the  initial  authorization  and  the  vacant  capacity  as 
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revealed  by  the  strip  chart.  For  the  resumption  of  pumping  the  Seaspan 
employee  called  the  chemical  preparation  room,  informed  the  pulp  group 
operator  that  Seaspan  was  about  to  start  pumping  and  asked  for  the  tank  level 
as  recorded  on  the  strip  chart.  A log  kept  by  Seaspan  employees  confirms  this 
procedure  by  containing  regularly  recorded  strip  chart  levels  at  both  the 
commencement  and  termination  of  each  pumping.  Except  for  special  occasions, 
the  technical  department  personnel  had  accurate  figures  and  storage  levels  of 
caustic  soda  only  at  the  end  of  each  month  when  the  tank  was  physically 
dipped.  Between  dippings,  both  mill  and  Seaspan  employees  relied  on  readings 
from  the  strip  chart  to  determine  the  quantity  of  the  chemical  in  storage,  and 
all  these  employees  were  well  aware  that  the  strip  chart  was  an  unreliable 
instrument. 

I find  that  Richardson  was  a reliable  employee  and  well  capable  of 
directing  the  physical  work  of  unloading  chemical  barges,  but  he  was  not  a 
senior  employee  of  Seaspan  and  had  never  discussed  the  matter  of  an  incoming 
barge  and  the  unloading  schedule  with  an  employee  of  the  technical  department. 
That  was  usually  done  by  Thompson  or  another  employee  of  the  company. 
Richardson  reasoned  that  since  the  scheduled  arrival  and  quantity  on  board 
each  barge  was  arranged  well  in  advance  by  CIP  personnel,  the  securing  of  the 
barge  to  the  wharf  was  an  implied  authority  to  unload  the  contents.  All  he 
required  was  the  vacant  storage  capacity  from  the  pulp  group  operator,  and  in 
view  of  the  lax  unloading  procedures  then  followed  by  mill  personnel,  it  is 
difficult  to  fault  Richardson  for  reaching  that  conclusion.  To  him,  the 
procedure  had  become  routine  and  unquestioned. 

On  these  facts  then,  the  question  arises  whether  either  or  both  of  these 
companies  are  in  breach  of  section  33  of  the  Fisheries  Act,  Section  33(2) 
reads  as  follows: 

"33(2)  Subject  to  subsection  (4),  no  person  shall  deposit 
or  permit  the  deposit  of  a deleterious  substance  of  any 
type  in  water  frequented  by  fish  or  in  any  place  under  any 
conditions  where  such  deleterious  substance  or  any  other 
deleterious  substance  that  results  from  the  deposit  of 
such  deleterious  substance,  may  enter  any  such  water." 

And  subsection  33(8)  reads  as  follows: 

"In  a prosecution  of  an  offence  under  this  section  or 
section  33.4,  it  is  sufficient  proof  of  the  offence  to 
establish  that  it  was  committed  by  an  employee  or  agent  of 
the  accused  whether  or  not  the  employee  or  agent  is 
identified  or  has  been  prosecuted  for  the  offence,  unless 
the  accused  establishes  that  the  offence  was  committed 
without  his  knowledge  or  consent  and  that  he  exercised  all 
due  diligence  to  prevent  its  commission." 
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Subsection  (4)  is  not  material  here. 

In  Regina  vs.  the  City  of  Sault  Ste.  Marie  (1978)  40  CCC  (2d)  358,  the 
Supreme  Court  of  Canada  determined  the  common  law  in  almost  identical  language 
to  that  of  subsection  33(8)  above.  At  page  377  of  that  decision  in  the  last 
paragraph  these  words  occur: 

"The  due  diligence  which  must  be  established  is  that  of 
the  accused  alone.  Where  an  employer  is  charged  in 
respect  of  an  act  committed  by  an  employee  acting  in  the 
course  of  employment,  the  question  will  be  whether  the  act 
took  place  without  the  accused's  direction  or  approval, 
thus  negating  willful  involvement  of  the  accused,  and 
whether  the  accused  exercised  all  reasonable  care  by 
establishing  a proper  system  to  prevent  commission  of  the 
offence,  and  by  taking  reasonable  steps  to  ensure  the 
effective  operation  of  the  system." 

That  the  burden  cast  upon  an  accused  by  the  words  of  section  33(8)  is  not 
a light  one  was  determined  by  the  B.C.  Court  of  Appeal  in  Regina  vs.  Gulf  of 
Georgia  Towing  Company  Limited  (1979)  3 WWR  84.  Not  only  must  a company  hire 
and  train  its  personnel  carefully,  but  it  must  also  maintain  a close  and 
constant  scrutiny  of  any  handling  of  a toxic  substance.  And  the  greater  the 
magnitude  of  damage  that  would  be  caused  by  a mistake,  the  greater  will  be  the 
need  for  vigilance. 

I am  satisfied  from  the  evidence  that  Seaspan  was  not  an  agent  of  CIP, 
but  was  an  independent  contractor.  Apart  from  the  giving  of  general 
directions  on  when  and  in  what  quantities  chemicals  from  the  barges  were  to  be 
unloaded  as  a term  of  their  contractual  relations,  CIP  had  no  control  over  the 
employees  of  Seaspan.  It  is  clear  also  that  on  August  8th,  1986,  during  the 
transfer  of  the  caustic  soda  from  the  Penwalt  Tyee  to  the  shore  storage  tanks, 
the  employees  of  both  companies  were  acting  in  the  course  and  scope  of  their 
employment.  During  the  course  of  that  transfer,  the  employees  of  both 
companies  were  directly  responsible  for  the  spill  and  the  resulting  entry  of 
that  chemical  into  the  waters  of  Muchalat  Inlet.  And  on  the  facts  as  I have 
found  them,  I hold  that  neither  accused  company  exercised  that  standard  of 
care  that  would  absolve  them  of  liability. 

In  the  case  of  Seaspan,  it  is  clear  that  Richardson  was  not  following  the 
system  or  procedure  testified  to  by  Thompson  and  as  outlined  by  senior 
personnel  of  the  technical  department  of  CIP.  When  Richardson  undertook  to 
top  off  the  storage  tanks,  he  had  the  clear  obligation  not  to  pump  until  he 
had  ascertained  with  certainty  that  the  tanks  would  hold  what  he  intended  to 
pump.  He  knew  the  strip  chart  was  an  unreliable  instrument,  yet  he  relied  on 
a reading  from  it.  He  used  an  unusual  and  unknown  formula  in  a rough 
calculation  to  determine  storage  tank  capacity.  He  used  a crude  and  very 
unreliable  method  of  calculating  the  quantity  of  caustic  soda  in  the  barge 
tanks  when  he  had  a precisely  calibrated  dip  chain  and  an  ullage  chart  that  he 
could  have  used  for  precise  measurement.  He  should  have  known  that  even  if 
his  information  was  correct  and  his  calibrations  were  reliable  he  would  be 
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very  close  to  overfilling  the  storage  tanks,  yet  Richardson  took  no  measures 
to  ensure  he  would  get  a reliable  warning  if  the  chemical  reached  the  danger 
level . 

In  the  case  of  CIP,  I find  that  this  accused  was  surprisingly  lax  in  the 
handling  of  a dangerous  chemical.  At  one  time  there  was  a system  set  out  in 
written  form  for  the  handling  of  such  chemicals,  but  copies  of  it  had  not  been 
distributed  to  employees  before  the  spill,  and  those  most  in  need  of  direction 
were  not  aware  of  it.  Such  as  the  system  had  been,  it  was  obviously  modified 
by  the  daily  experience  of  the  employees  and  the  demands  of  the  physical 
facilities.  Once  the  employees  of  the  technical  department  determined  an 
unloading  schedule  and  passed  on  a memorandum  to  the  pulp  group  operators, 
these  employees  seem  to  have  abandoned  any  further  responsibility  as  to  the 
actual  transfer  of  the  chemicals  from  the  barge  into  storage.  The  technical 
department  employees  hold  responsible  positions  and  they  know  or  should  have 
known  that  the  employees  of  Seaspan  were  relying  on  strip  chart  readings  for 
storage  tank  levels  in  pumping  off  the  barges.  They  knew  as  well  that  the 
instrument  was  unreliable,  and  yet  they  had  not  designated  any  person  to 
specifically  monitor  the  pumping  process.  It  is  obvious  from  the  de  facto 
routine  in  the  mill  that  a great  deal  more  reliance  was  placed  on  the  strip 
chart  readings  than  the  instrument's  reliability  would  warrant.  Even  so,  the 
one  man  who  might  logically  have  monitored  the  instrument  and  stopped  the 
pumping  according  to  its  reading  and  his  knowledge  of  it,  disclaimed  any 
responsibility  for  doing  so.  This  was  the  pulp  group  operator  - in  this  case, 
Wilke.  Yet  it  was  to  him  that  the  first  report  of  the  spill  was  made,  he  who 
alerted  the  others  and  who  organized  the  wetting  down  of  the  spilled  caustic 
soda.  As  well,  the  routine  monthly  dipping  of  the  tanks  could  not  possibly  be 
relied  upon  for  tank  levels  from  week  to  week,  since  the  mill  used  about 
3,600  tons  of  50%  strength  caustic  soda  in  a month.  This  necessitated  the 
unloading  of  a minimum  of  two  barge  loads  of  the  capacity  of  the  Penwalt  Tyee 
per  month. 

It  was  also  this  lack  of  specific  direction  that  led  to  other  incidents 
contributing  to  the  spill.  The  failure  of  the  high  level  alarm  system,  and 
even  worse,  the  failure  to  routinely  check  this  alarm  system  and  keep  it  in 
good  repair  are  examples.  So  too  is  the  failure  of  any  attempt  to  utilize  the 
super-sucker  machine  in  an  attempt  to  contain  the  spilled  chemical.  The 
excessive  watering  down  of  the  area  of  the  spill  and  washing  the  chemical  into 
an  open  ditch  that  obviously  drains  into  the  waters  of  the  Inlet  was  a 
response  to  the  spill  that  borders  on  the  irresponsible.  And  this  was  a 
response  by  an  employee  who  disclaimed  any  responsibility  in  the  transfer  of 
chemicals  apart  from  reading  the  strip  chart  on  specific  request. 

Perhaps  most  indicative  of  the  casualness  with  which  the  technical 
department  employees  considered  the  process  of  transfer  and  storage  of 
chemicals  was  the  physical  structure  of  the  storage  facilities.  The  tanks 
were  not  enclosed  within  an  impervious  basin  so  spilled  chemicals  could  be 
contained  and  recovered.  The  overflow  pipes  emptied  directly  to  the  ground, 
permitting  the  chemical  to  flow  into  an  unprotected  earth  or  rock  pit 
alongside  of  a drainage  ditch  leading  directly  to  the  waters  of  the  Inlet. 
Considering  the  watering  down  of  the  spilled  chemical,  it  is  difficult  to 
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conceive  a situation  more  likely  to  have  brought  this  company  into  the 
courtroom. 

Both  the  accused  companies  have  conceded  that  caustic  soda  is  deleterious 
to  fish,  and  that  the  waters  of  Muchalat  Inlet  are  waters  frequented  by  fish. 
I have  found  that  both  accused  permitted  the  deposit  of  that  substance  in  a 
place  under  conditions  where  the  substance  entered  the  waters  of  that  Inlet. 
The  two  accused  have  each  failed  to  establish  that  they  exercised  all  due 
diligence  in  the  transfer  of  the  caustic-soda  from  the  barge  into  the  storage 
tanks.  Accordingly  I find  each  of  them  guilty  as  charged. 


SENTENCING  May  6,  1988 

(oral)  I would  have  preferred  had  this  hearing  given  me  some  time  to 
adjourn  and  consider  my  decision,  at  least  the  stating  of  it.  Perhaps  I might 
have  been  able  to  do  it  in  a more  articulate  fashion. 

I'm  satisfied  from  all  the  evidence  before  me  that  what  took  place  on 
that  particular  date  on  August  the  8th  was  an  event  that  should  not  have 
happened.  There  should  not  have  been  a spill,  and  the  fault,  as  I've  already 
decided,  lays  with  both  of  the  parties  that  were  concerned  with  the  movement 
of  those  chemicals  from  that  barge  that  was  tied  up,  through  the  piping  system 
and  into  the  storage  tanks.  And  at  the  outset  I should  state,  and  I find, 
that  there  is  a difference  here  of  responsibility  in  regard  to  the  movement  of 
those  chemicals. 

In  the  first  instance  they  were  purchased  and  were  the  property  of  C.I.P. 
Incorporated.  They  were  part  of  the  process  of  the  mill  itself  and  used  in 
the  processes  of  the  mill.  The  storage  facilities  were  prepared  by  and  were 
owned  by  that  company  as  were  the  conduits,  that  is,  the  piping  system,  and  as 
was  the  control  over  the  quantity,  type  and  data  and  other  factors  relating  to 
the  provision,  supply  and  storage  of  those  chemicals. 

I have,  I think,  reasonably  carefully  set  out  what  I found  was  the  area 
of  fault  of  the  two  companies,  and  in  both  ...  there  is  one  overriding  factor 
that  is  ...  perceptible  throughout  the  whole  unfortunate  event  and  that  is 
that  the  employees  of  both  companies  became  so  familiar  with  the  actual 
transfer  of  these  chemicals  over  a long  period  of  time  it  became  almost  a 
second  nature  kind  of  operation  without  any  clear  thought  specifically  on  a 
given  occasion  by  any  one  of  them  as  to  what  consequences  might  flow  from  a 
momentary,  or  even  more  than  a momentary,  lapse  of  attention  and  care  in 
monitoring  the  transfer  of  those  chemicals. 

There  should  have  been,  and  I'm  sure  there  is  now,  a proper  and  a good 
system  set  up  at  the  very  outset  that  was  capable  of  being  followed  by  the 
employees  concerned  with  that  endeavour.  That  system  should  have  been  in 
place.  It  should  have  been  broadcast  widely.  It  should  have  been  repeated  to 
ascertain  that  each  person  who  has  any  responsibility  with  that  particular 
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operation  would  know  what  his  responsibilities  are.  And  the  system  must  be 
monitored  carefully. 

It  is  ...  common  knowledge  ...  that  wherever  any  process  is  in  place  for 
the  handling  of  dangerous  materials,  chemicals  or  substances  of  that  nature 
that  is  being  done  by  human  beings,  there  is  bound  to  be  error.  There  is  no 
perfection  in  human  conduct  nor  can  we  expect  it  as  such.  And  where  the 
system  is  left  entirely  to  the  discretion  and  to  the  complete  control  of  those 
who  are  involved  with  it  from  moment-to-moment,  day-to-day  as  a routine  from 
one  day  to  the  next  without  supervision,  without  view  from  those  who  can  look 
at  it  critically  from  a distance,  then  that  error  is  likely  to  increase  or  to 
be  compounded. 

The  control  of  that  particular  aspect  I think  rested  in  the  main  with 
C.I.P.  Certainly  from  the  time  that  chemical  left  the  barge  at  the  head  of 
the  wharf  until  it  reached  the  storage  facility  and  from  there  kept  in 
storage. 

As  far  as  Seaspan  is  concerned  I'm  content  that  this  man  Richardson  was 
not  apprised  of  his  responsibility.  He  was  not  properly  educated  in  his 
function  nor  was  he  given  sufficient  information  to  know  that  what  he  was 
doing  really  was  not  the  right  way  to  proceed  in  this  instance.  He  took  great 
risks  in  the  way  he  measured  capacities  and  the  way  he  took  inventory  and 
these  other  factors.  But  I've  already  set  that  out. 

Had  there  been  no  mitigating  factors  here  I think  this  would  be  an 
extremely  serious  case.  It  could  be,  because  here  what  was  reflected  by  it  is 
a casualness  by  both  companies  here  that  reflected  a dangerous  kind  of 
attitude  had  the  materials  they'd  been  handling  been  any  more  dangerous  or 
more  serious  in  its  environmental  effect  than  what  in  fact  was  the  case  in 
this  instance. 

But,  as  is  mentioned  clearly  and  as  I have  already  determined  from  all  of 
the  evidence,  both  companies  took  responsible  action  once  this  spill  had 
occurred,  particularly  C.I.P..  I think  in  all  of  the  matters  --  I don't 
propose  to  go  into  them  in  detail  but  — essentially  they  did  report  the  spill 
immediately.  The  action  in  watering  down  the  chemical  to  the  degree  that  they 
did  was  I think  a reaction  that,  under  the  circumstances  and  the  stress  of  the 
moment,  should  not  be  criticized  perhaps  even  as  widely  as  I have.  But  I'm 
satisfied  that  the  total  watering,  the  watering  to  the  degree  that  it  took 
place,  in  view  of  the  circumstances,  the  ditch  and  otherwise,  was  far  in 
excess  of  the  need  ...  to  protect  the  personnel  that  were  there,  at  least  the 
watering  to  that  extent  was  not  necessary  from  the  facts  and  there  should  have 
been  some  way  to  contain  all  of  that  before  it  reached  the  seawater. 

Not  only  that,  they  cooperated  with  Environment  Canada  and  whatever 
inquiries  were  necessary.  They  have  indeed,  as  I'm  told  here,  taken  a great 
number  of  steps  and  expended  a great  deal  of  money  to  repair  the  procedures, 
the  storage  facilities  and  all  of  these  other  factors  that  are  likely  to 
prevent  future  spills  and  if  they  do  occur,  to  contain  them  before  they  do  a 
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great  deal  of  damage.  And  these  are  factors  that  I must  consider  in 
mitigation. 

And,  as  I began  to  state  early  in  my  Reasons,  I do  find  here  that  there 
is  a division,  and  I think  a difference,  in  responsibility.  While  I don't 
slight  the  responsibility  of  Seaspan,  they  were  the  initiator  of  this.  It  was 
the  ultimate  reaction  of  C.I.P.  and  its  facilities  ...  that  led  to  the 
greatest  damage. 

But  Seaspan  also  ...  was  dependent  a good  deal  for  the  efficacy  of  its 
work.  That  is  the  way  in  which  it  conducted  the  unloading  procedure,  directly 
upon  the  facilities  that  were  available  to  it  onshore  and  that  were  repaired 
by  C.I.P..  There  was,  and  there  is,  only  a certain  amount  that  Seaspan  could 
do  and  that  was,  I think,  in  the  more  fully  educating  of  the  personnel  that 
deal  with  that  particular  operation. 

There  is  no  suggestion  in  the  facts  that  any  of  the  equipment  of  Seaspan 
was  faulty  or  directly  involved  or  necessarily  a component  of  what  took  place 
except,  as  I stated  earlier,  the  faulty  judgement  of  the  man  Richardson  in  the 
use  of  it. 

Balancing  the  effect  of  all  of  this  in  the  process  of  sentence  I have 
considered  deterrence  but  as  has  already  been  set  out  deterrence  of  this 
company  is  not  really  necessary.  They  have  been  deterred  I think  to  a good 
deal  by  the  fact  of  the  spill,  by  the  publicity  that  it  caused  and  its 
relationship  to,  I suppose,  other  producers  in  the  same  business  by  virtue  of 
this.  I'm  not  certain  that  by  hitting  this  company  now  or  these  companies 
with  a great  fine  is  going  to  deter  others.  A deterrent  effect  I think  is 
already  established  in  the  quantum  of  maximum  fine  as  a limit  as  set  at 
fifty-thousand  dollars.  But  that  also  I think  establishes  the  seriousness  of 
which  the  Parliament  of  Canada  views  this  kind  of  spill. 

Attempting  to  balance  all  of  these  I have  reached  the  conclusion  in 
the  case  of  C.I.P.  I order  that  that  company  pay  a fine  of  six  thousand 
dollars  ($6,000.00).  And  Seaspan,  a fine  of  four  thousand  dollars 
($4,000.00). 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

REGINA  V.  CROWN  FOREST  PRODUCTS  LTD. 


SCHMIDT,  Prov.  Ct.  J. 


Campbell  River,  9 May  1989 
Sentencing  16  May  1989 


Fisheries  Act  R.  S.C.  1970,  c.  F-14,  s.  33(2)  of  the  Fisheries  Act  R.S.C. 
1970,  c.  F-14,  as  amended  (now  section  36(3)  of  the  Fisheries  Act  R.S.C.  1985 
c.  F-14  as  amended),  - clarified  Whitewater  effluent  containing  resin  acids  is 
found  to  be  a deleterious  substance  - employee  was  negligent  - due  diligence 
defence  unsuccessful  because  the  extent  of  care  includes  designing  a system 
which  anticipates  both  mechanical  and  human  error  and  not  merely  mechanical 
error,  despite  the  additional  costs  required. 

Defences  - due  diligence  - due  diligence  extends  to  the  duty  to  design 
equipment  which  anticipates  both  human  and  mechanical  error,  despite 
additional  costs.  The  system  must  be  able  to  handle  any  reasonably 
foreseeable  spill. 

Sentencing  - $25,000  fine  imposed.  Aggravating  factors  included  a three 
hour  delay  in  reporting  - company  must  not  make  profit  at  the  expense  of 
environmental  damage  - emphasis  in  sentencing  is  on  prevention  rather  than 
cure  - $250,000  remedial  measures  not  sufficient  to  eliminate  fine. 

Pollutant  and  Water  Body:  Clarified  white  water  clarified  pulp  effluent 
containing  resin  acids  into  Ducan  Bay,  Vancouver  Island. 

Summary;  The  Elk  Falls  pulp  mill  near  Campbell  River  on  Vancouver  Island 
illegally  discharged  clarified  "white  water"  pulp  effluent  containing  resin 
acids  on  April  26,  1988  through  storm  sewers  into  water  frequented  by  fish, 
namely  Ducan  Bay,  contrary  to  section  33(2)  of  the  Fisheries  Act  R.S.C.  1970, 
C.  F-14,  as  amended,  (now  section  36(3)  of  the  Fisheries  Act  R.S.C.  1985  c. 
F-14  as  amended).  When  the  tanks  began  to  overflow,  personnel  in  the  control 
room  ordered  the  equipment  which  discharged  effluent  in  accordance  with  Crown 
Forest's  permit,  to  be  overridden.  This  decision  was  based  on  a mistaken 
assumption  about  which  portion  of  the  entire  system  was  malfunctioning.  The 
court  found  a number  of  design  errors  in  the  system.  The  design  was  deemed 
deficient  in  that  although  it  did  anticipate  mechanical  error,  it  did  not 
allow  for  the  possibility  of  inevitable  human  error  and  a half-constructed 
berm  did  not  compensate  for  the  company's  failed  duty  to  take  all  reasonable 
care. 


In  handing  down  the  sentence,  a $25,000  fine,  the  judge  commented  on  the 
profitability  of  the  mill,  the  three  hour  delay  in  reporting  the  spill 
(resulting  in  a report  after  office  hours),  the  inadequacy  of  the  system  in 
handling  any  reasonably  foreseeable  spill  and  the  consequent  confusion  which 
ensued.  The  environment  must  now  to  be  of  primary  concern  which  must  override 
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the  interest  in  profit  and  jobs.  The  judge  commended  the  company  on  its 
$250,000  remedial  action  but  stressed  that  penalties  are  supposed  to  encourage 
prevention  in  the  industry  rather  than  curative  measures  after  the  fact. 

Held:  The  company  was  found  guilty. 
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R.  c.  CROWN  FOREST  PRODUCTS  LTD. 


SCHMIDT,  Prov.  Ct.  J.  Campbell  River,  9 mai  1989 

Peine  16  mai  1989 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS 
(MAINTENANT  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES 
MODIFICATION)  - L 'EAU  BLANCHE  CLARIFIEE  CONTENANT  DES  ACIDES  RESINIQUES  EST 
UNE  SUBSTANCE  NOCIVE  - EMPLOYE  NEGLIGENT  - DEFENSE  DE  DILIGENCE  RAISONNTiBLE 
REJETEE  PIERCE  QUE  LA  NORME  DE  PRUDENCE  APPLICABLE  REQUIERT  DE  LA  CONCEPTION 
D'UN  SYSTEME  DE  DETECTION  DES  PROBLEMES  TECHNIQUES  ET  DES  ERREURS  HUMAINES, 
MALGRE  LES  DEPENSES  TiDDITIONNELLES  QU'UN  TEL  SYSTEME  ENTRAINE . 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - LA  DILIGENCE  RAISONNABLE 
S'ETEND  A L' OBLIGATION  DE  CONCEVOIR  DES  EQUIPEMENTS  QUI  PEUVENT  SUPPLEER  AUX 
PROBLEMES  TECHNIQUES  ET  AUX  ERREURS  HUMAINES,  EN  DEPIT  DES  DEPENSES 
ADDITIONNELLES  QU ' ILS  ENTRAINENT.  LE  SYSTEME  DOIT  POUVOIR  REPONDRE  A TOUT 
DEVERSEMENT  QUI  PEUT  RAISONNABLEMENT  ETRE  PREVUE . 

PEINE  - AMENDE  DE  25  000  $.  LE  DELAI  DE  TROIS  HEURES  AVANT  QUE 
L' INCIDENT  SOIT  SIGNALS  CONSTITUE  UNE  CIRCONSTANCE  AGGRAVANTS  - UNE  SOCIETE  NE 
DOIT  PAS  FAIRS  DE  BENEFICES  AU  DETRIMENT  DE  L ' ENVIRONNEMENT  - LA  PEINE  EST 
INFLIGEE  DAVANTAGE  DANS  UN  BUT  DE  PREVENTION  QU'A  DES  FINS  CORRECTIVES  - DES 
MESURES  CORRECTIVES  AU  COUT  DE  250  000  $ NE  SONT  PAS  SUFFISANTES  POUR  EMPECHER 
L' INFLICTION  D'UNE  AMENDE. 

POLLUANT  ET  COURS  D'EAU  : EAU  BLANCHE  CLARIFIEE  CONTENANT  DES  ACIDES 
RESINIQUES  DEVERSEE  DANS  LA  BALE  DUNCAN,  SUR  L'lLE  DE  VANCOUVER. 

RESUME  : LE  26  AVRIL  1988,  L'USINE  DE  ELK  FALLS,  SITUE  PRES  DE  LA  RIVIERE 
CAMPBELL  SUR  L ' ILE  DE  VANCOUVER,  A REJETE  ILLEGALEMENT,  PAR  DES  EGAOUTS 
PLUVIAUX,  DE  L 'EAU  BLANCHE  CLARIFIEE  CONTENANT  DES  ACIDES  RESINIQUES  DANS  LA 
BALE  DUNCAN,  EN  CONTRAVENTION  DU  PAR.  33(2)  DE  LA  LOI  SUR  LES  PECHERIES, 
S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  (MAINTENANT  PAR.  36(3)  DE  LA  LOI 
SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS) . LORSQUE  LES 
RESERVOIRS  ONT  COMMENCE  A DEBORDER,  L 'EMPLOYE  DE  LA  SALLE  DE  CONTROLE  A 
ORDONNE  QUE  L'EQUIPEMENT  POUR  TRANSPORTER  L'EXCES  DE  LIQUIDE  LEGALEMENT 
PERMIS  SOIT  DEPASSE.  SA  DECISION  ETAIT  FONDEE  SUR  UNE  MAUVAISE  APPRECIATION 
DE  LA  PORTION  DE  L'ENSEMBLDE  DU  SYSTEME  QUI  FONCTIONNAIT  MAL.  LE  TRIBUNAL  A 
CONSTATE  UN  CERTAIN  NOMBRE  D' ERREURS  DE  CONCEPTION  DANS  LE  SYSTEME.  CELUI-CI 
POUVAIT  SUPPLEER  AUX  ERREURS  TECHNIQUES,  MAIS  NON  AUX  ERREURS  HUMAINES 
INEVITTlBLES . LA  SOCIETE  N'A  PAS  FAIT  PREUVE  DE  DILIGENCE  RAISONNABLE  ET  SA 
RESPONSABILITE  N'EST  PAS  REDUITE  PAR  LA  CONSTRUCTION  PARTIELLE  D'UNE  BERME. 

EN  INFLIGEANT  L 'AMENDE  DE  25  000  $,  LE  JUGE  A FAIT  QUELQUES  OBSERVATIONS 
SUR  LA  RENTABILITE  DE  L'USINE,  LE  DELAI  DE  TROIS  HEURES  AVANT  QUE  L' INCIDENT 
NE  SOIT  SIGNALS  (CELUI-CI  N'A  ETE  SIGNTUjE  QU'APRES  LA  FERMETURE  DES  BUREAUX), 
L'INEFFICACITE  DU  SYSTEME  A REPONDRE  A TOUT  DEVERSEMENT  QUI  POUVAIT 
RAISONNABLEMENT  ETRE  PREVU  ET  LA  CONFUSION  QUI  A SUIVI  LE  DEVERSEMENT . LA 
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QUESTION  DE  L ' ENVIRONNEMENT  DOIT  CONSTITUER  LA  PREOCCUPATION  PREMIERE  ET  AVOIR 
PRIORITE  SUR  LES  BENEFICES  DE  LA  SOCIETE  ET  LES  EMPLOIS.  LE  JUGE,  TOUT  EN 
FELICITANT  LA  SOCIETE  POUR  LES  MESURES  CORRECTIVES  PRISES  AU  COUT  DE 
250  000  $,  A SOULIGNE  QUE  LES  PEINES  SONT  CENSEES  ENCOURAGED  DAVANTAGE  LA 
PREVENTION  QUE  LA  PRISE  DE  MESURES  CORRECTIVES  APRES  COUP. 

DECISION  : LA  SOCIETE  EST  RECONNUE  COUP  ABLE. 

(NOTE  DU  REDACTEUR.  : IL  S'AGISSAIT  D'UNE  DEUXIEME  CONDAMNATION  POUR  LA 
MEME  INFRACTION.  LA  PREMIERE  AFFAIRE,  R.  V.  CROWN  FOREST  INDUSTRIES  LTD. 
(1987),  EST  PUBLIEE  A 4 FISHERIES  POLLUTION  REPORTS  13). 


Cases/Juri sprudence  ; r.  v.  city  of  sauit  ste.  Marie  (1978)  40  CCC  (2d) 
358.  R.  V.  Gulf  of  Georgia  Towing  Ltd.  (1979)  3 WWR  84. 


Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970, 
R . S . C.  1985  c.  F-14  as  amended . 


c.  F-14,  as  amended. 


Loi  sur  les 

maintenant  de  la 
modifications. 


pecheries f S.R.C.  1970,  Ch.  F-14,  et 
Loi  sur  les  peches,  L.R.C.  1985, 


ses  modifications; 
ch.  F-14,  et  ses 
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REASONS/MOTIF; 

SCHMIDT,  Prov.  Ct.  J.;  Crown  Forest  Industries  Limited  operates  a pulp  mill 
known  as  the  Elk  Falls  Mill  near  Campbell  River,  in  the  Province  of  British 
Columbia.  The  company  is  charged  under  section  33(5) (b)  of  the  Fisheries  Act 
with  depositing  a deleterious  substance  into  waters  frequented  by  fish.  The 
specific  section  creating  the  offence  is  section  33(2),  which  reads  as 
follows; 

Subject  to  subsection  (4),  no  person  shall  deposit  or 
permit  the  deposit  of  a deleterious  substance  of  any  type 
in  water  frequented  by  fish  or  in  any  place  under  any 
conditions  where  such  deleterious  substance  or  any  other 
deleterious  substance  that  results  from  the  deposit  of 
such  deleterious  substance  may  enter  any  such  water. 

The  company  is  alleged  to  have  deposited  the  deleterious  substance  into 
Duncan  Bay.  In  order  to  best  describe  the  evidence,  I will  discuss  it  under 
four  headings:  the  site,  the  substance,  the  system,  and  the  spill. 

THE  SITE 


The  Elk  Falls  mill  is  located  on  the  shores  of  Discovery  Passage,  a 
narrow,  fast-flowing  tidal  water  between  Quadra  Island  and  Vancouver  Island. 
The  passage  is  a trade  route  and  accommodates  virtually  all  the  sea  traffic 
using  the  inside  passage  of  Vancouver  Island.  It  is  also  an  important 
migratory  route  for  salmon  and  is  frequented  by  numerous  species  of  sea  life. 

The  Elk  Falls  mill  is  built  on  the  edge  of  Discovery  Passage  and 
discharges  effluent  under  permit  into  Discovery  Passage  by  way  of  a 
fifteen-hundred-foot  underwater  pipe  utilizing  a diffuser  system  for  breakdown 
and  dilution  of  effluent.  The  depth  and  flow  of  the  waters  into  Discovery 
Passage  are  thought  to  be  sufficient  to  adequately  receive  the  effluent  with  a 
minimum  of  environmental  damage. 

At  the  site  of  the  mill,  a bay  known  as  Duncan  Bay  opens  up  and  the  mill 
also  extends  along  the  entire  southerly  shore  of  that  bay.  This  is  a calm 
body  of  water  also  frequented  by  fish.  The  company  does  not  have  a permit  to 
discharge  effluent  into  Duncan  Bay. 

THE  SUBSTANCE 


The  information  charges  the  deposit  of  white  water  into  Duncan  Bay. 
"White  water"  has  been  described  in  the  evidence  as  a by-product  of  the 
pulp-making  process  containing  resin  acids.  These  acids  are  organic  and 
contained  in  the  wood  which  is  used  to  make  pulp. 

Test  samples  taken  from  the  mill  have  shown  that  a given  sample  of  white 
water  contains  certain  percentages  of  various  resin  acids.  All  the  samples 
tested  have  shown  a concentration  of  resin  acids  which  is  deleterious  to  fish 
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according  to  expert  evidence.  Actual  testing  of  the  effect  on  fish  of  the 
samples  taken  from  the  mill  shows  that  this  effluent  is  deleterious  to  fish. 

The  company  has  attacked  the  methodology  and  accuracy  of  the  technicians 
in  testing  the  effects  of  this  effluent  on  fish.  The  laboratory  reports  were 
carefully  examined  in  direct  and  cross-examination  of  the  technicians  who 
actually  performed  the  test.  Some  discrepancies  with  procedures  set  out  in 
the  standardization  of  bioassay  procedures  were  pointed  out. 

Dr.  J.  A.  Servizi,  an  author  of  that  document,  was  present  for  all  the 
evidence  and  also  gave  evidence  at  this  trial.  He  was  qualified  as  an  expert 
in  the  areas  of,  inter  alia,  the  deleterious  effect  of  resin  acids  on  fish  and 
the  bioassay  of  fish  and  resin  acids.  After  reviewing  the  procedures  of  the 
technicians  in  this  case,  he  concluded  that  the  results  were  valid  and  any 
deviation  from  the  guidelines  in  the  standardization  document  would  have 
caused  negligible  differences  in  the  result  and,  if  anything,  resulted  in 
lower  toxicity  readings  than  were  actually  present.  He  also  concluded  that 
this  effluent  was  deleterious  to  fish. 

Given  the  experience  of  Dr.  Servizi  in  this  precise  area  as  stated  in  the 
evidence  and  outlined  in  Exhibit  31,  the  Court  relies  on  his  evidence  and 
finds  that  the  white  water  contained  in  the  clarifier  effluent  tank  which 
ultimately  overflowed,  causing  the  spill,  was  deleterious  to  fish. 

THE  SYSTEM 


The  mill  is  an  extensive  and  complicated  operation.  Exhibit  5,  a plan  of 
the  entire  pulp  and  paper  and  sawmill  operation,  was  referred  to  extensively 
during  the  trial.  The  events  described  in  this  trial  centre  around  the 
thermo-mechanical  pulping  building  (referred  to  hereinafter  as  the  TMP 
building),  the  collection  tank,  the  sludge  press  building,  the  clarifier,  the 
clarifier  effluent  tank,  and  the  process  sewer. 

In  the  TMP  building,  wood  chips  are  ground  into  pulp.  Aside  from 
producing  the  pulp  desired  by  the  company,  the  process  also  produces  an 
effluent  containing  the  resin  acids  as  described  above.  The  TMP  building  also 
contains  a control  room  which  guides  the  effluent  from  the  TMP  through  various 
processes  and  ultimately  to  Discovery  Passage.  A Mr.  Ashby  is  the  supervisor 
in  charge  of  the  pulping  process,  including  the  discharge  of  effluent  into  its 
final  destination.  A Mr.  Mackay  is  his  assistant,  and  was  the  person  in 
charge  on  site  at  the  time  of  the  spill. 

The  effluent  leaves  the  TMP  building  and  is  collected  in  a collection 
tank  just  north  of  the  TMP  building.  From  there  it  is  pumped  through 
pipelines  to  the  sludge  press  building  some  six  hundred  feet  away,  according 
to  the  plan.  The  controls  for  the  pumps  are  in  the  control  room  in  the  TMP 
building.  These  pumps  can  be  turned  on  and  off  from  the  control  room. 

In  addition,  the  control  room  has  an  alarm  which  indicates  if  the  pumps 
are  not  working.  There  is  also  an  alarm  which  indicates  if  the  level  in  the 
collection  tank  is  too  high  or  too  low.  This  alarm  does  not  differentiate 
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between  the  two  so  that  the  controller  only  knows  that  the  tank  is  either  too 
empty  or  too  full.  A physical  inspection  is  required  to  make  that 
determination.  The  controller  relies  on  a verbal  report  to  determine  if  an 
overflow  is  occurring.  A similar  undifferentiating  alarm  is  located  in  the 
control  room  for  the  downstream  clarified  effluent  tank. 

The  pipelines  from  the  collection  tank  carry  twelve  hundred  gallons  per 
minute  to  the  sludge  press.  Here  a series  of  screens  filter  out  particles  in 
the  effluent.  Beside  the  sludge  press  is  a control  panel  containing  remote 
on-and-off  controls  for  the  clarified  effluent  tank  pumps.  From  the  sludge 
press  building,  effluent  is  pumped  to  the  clarifier.  The  clarifier  is  a 
settling  pond  where  more  particles  are  removed  from  the  effluent.  The 
clarified  effluent  then  feeds  into  the  clarified  effluent  tank.  The  clarified 
effluent  is  then  pumped  by  two  pumps  from  the  clarified  effluent  tank  into  the 
pipelines  to  Discovery  Passage,  and  thence  through  the  diffuser  into  the 
waters  of  Discovery  Passage. 

If  discharged  through  the  diffuser,  it  is  sufficiently  diluted  that  it  is 
of  no  environmental  consequence  upon  discharge.  Because  it  is  an  organic 
material,  it  breaks  down  and  has  no  cumulative  environmental  impact. 
Consequently,  permits  are  granted  for  this  treatment  and  discharge  system. 

The  collection  tank  and  the  clarified  effluent  tank  have  overflow  pipes 
in  the  event  the  tank  becomes  too  full.  In  the  case  of  the  collection  tank, 
the  overflow  is  discharged  into  the  process  sewer.  From  there  it  finds  its 
way  into  Discovery  Passage  through  the  diffuser,  but  without  the  benefit  of 
the  sludge  press  or  the  clarifier.  This  is  a discharge  for  which  the  company 
has  a permit,  although  by-passing  the  clarifier  is  not  as  environmentally 
sound. 

The  clarified  effluent  tank,  on  the  other  hand,  has  an  overflow  pipe 
which  simply  spills  onto  the  concrete  floor  upon  which  it  rests.  There  is  no 
provision  for  its  overflow  to  be  caught  or  discharged.  There  is  some  minor 
containment  ability  from  the  concave  nature  of  the  floor,  and  a berm  surrounds 
part  of  the  concrete  floor,  but  it  is  incomplete.  The  maximum  holding 
capacity  of  that  area  may  have  been  thirty-six  hundred  gallons,  according  to 
rough  calculations  by  Mr.  Ashby.  It  was  also  stated  that  overflow  pumped  at 
twelve  hundred  gallons  per  minute,  giving  approximately  three  minutes  before 
spillage  occurred. 

When  spillage  did  occur,  it  left  through  the  incomplete  berm  , down  a 
roadway,  and  into  a regular  storm  sewer.  This  sewer  exited  by  pipe  onto  the 
foreshore  of  Duncan  Bay  and  into  the  waters  of  Duncan  Bay.  This  is  in  fact 
what  occurred  on  this  occasion. 

THE  SPILL 


On  the  26th  day  of  April  1988  the  control  room  reported  that  the  pumps  at 
the  collection  tank  had  stopped.  The  employees  were  unable  to  start  the  pumps 
by  the  controls.  They  were  aware  that  the  collection  tank  was  overflowing, 
sending  unclarified  effluent  into  the  process  sewer.  This  was  a permitted 


5 F.P.R. 


CROWN  FOREST  PRODUCTS  LTD. 


33 


discharge,  but  in  order  to  minimize  this  discharge,  Mr.  Mackay  ordered  the 
control  for  the  collection  tank  pumps  to  be  overridden  or  jumpered  out.  An 
electrician  was  called  in  to  perform  this  task.  This  was  done  and  the 
collection  tank  pumps  began  pumping  again. 

Mr.  Mackay,  in  taking  this  action,  assumed  that  the  fault  was  in  the 
controls  for  the  collection  tank  pumps.  Because  the  alarms  for  the  downstream 
clarified  effluent  tank  did  not  differentiate  between  high  and  low  level,  he 
assumed  that  the  alarm  which  was  sounding  for  that  tank  was  a low  level  alarm 
as  a result  of  the  collection  tank  pumps  not  pumping  effluent  to  the  clarifier 
area. 


What  had  actually  occurred  was  that  some  workers  at  the  sludge  press 
building  had  been  hosing  off  some  equipment  and  had  sprayed  the  control  panel 
for  the  clarified  effluent  tank  pumps  and  shorted  it  out.  This  caused  the 
clarified  effluent  tank  pumps  to  quit.  The  system  was  designed  to  shut  down 
the  upstream  pumps  at  the  collection  tank  if  this  occurred  so  that  the 
overflow  would  occur  there  and  the  effluent  would  be  sent  into  the  permitted 
process  sewer. 

Within  minutes  of  jumpering  out  the  collection  tank  pumps,  the  control 
room  began  receiving  calls  from  other  parts  of  the  mill  alerting  them  to  the 
effluent  being  discharged  into  Duncan  Bay.  In  order  to  determine  the  cause, 
personnel  had  to  be  dispatched  to  look  for  the  problem.  The  control  room 
being  some  six  hundred  feet  from  the  clarified  effluent  tank,  some  time  was 
lost  before  it  was  determined  that  the  pumps  were  not  operating  on  that  tank 
and  that  it  was  overflowing.  Because  those  pumps  were  not  controlled  in  the 
control  room,  someone  was  dispatched  to  turn  on  the  pumps  using  the  switches 
located  beside  the  tank.  These  switches  could  not  be  reached  by  the  employee 
because  the  entire  area  was  knee  deep  in  hot  effluent.  He  went  to  another 
building  to  search  for  some  protective  clothing. 

Before  that  employee  was  able  to  get  back  to  the  switches,  Mr.  Mackay  was 
able  to  get  an  electrician  to  jumper  out  the  clarified  effluent  tank  pumps. 
In  the  meantime,  effluent  flowed  through  the  unfinished  berm,  down  the 
roadway,  into  the  storm  sewer,  and  out  the  exit  of  the  storm  sewer  into 
Duncan  Bay. 

Having  recited  the  facts,  the  Court  must  now  determine  whether  those 
facts  will  sustain  the  offence  as  charged.  Counsel  for  the  Crown  has  referred 
the  Court  to  the  often-repeated  words  contained  in  the  decision  of  Regina  v. 
The  city  of  sauit  ste.  Marie  (1978)  40  CCC  (2d)  358.  The  Supreme  Court  of 
Canada  at  Page  337: 

The  due  diligence  which  must  be  established  is  that 
of  the  accused  alone.  Where  an  employer  is  charged  in 
respect  of  an  act  committed  by  an  employee  acting  in  the 
course  of  employment,  the  question  will  be  whether  the  act 
took  place  without  the  accused's  direction  or  approval, 
thus  negating  willful  involvement  of  the  accused  in 
whether  the  accused  exercised  all  reasonable  care  by 
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establishing  a proper  system  to  prevent  the  commission  of 
the  offence  and  by  taking  reasonable  steps  to  ensure  the 
effective  operation  of  this  system. 

The  B.C.  Court  of  Appeal  considered  the  extent  of  care  that  would  be 
reguired  of  a company  in  Regina  v.  Gulf  of  Georgia  Towing  Company  Limited 
(1979)  3 WWR  84.  In  that  case,  the  court  decided  that  a company  must 
anticipate  human  error  and  misjudgement  and  provide  for  it.  At  page  137, 
Mr.  Justice  Macfarlane  said  this: 

To  test  the  suggested  error  of  law,  I would  suggest  this: 
that  due  diligence  under  the  circumstances  here  might 
include  specific  written  instructions,  maybe  locking 
devices  for  other  valves,  possible  alarm  systems.  But  in 
the  end  I am  of  the  view  the  trial  judge  decided  and 
rightly  decided  that  this  company  did  not  make  adequate 
provisions  in  its  systems  or  otherwise  to  prevent  a spill 
caused  by  a valve  being  left  open  that  should  not  have 
been  open.  I think  that  the  length  the  employer  must  go 
to  will  depend  on  all  the  circumstances,  including  the 
magnitude  of  the  damage  that  will  be  done  in  the  event  of 
a mistake  and  the  likelihood  of  there  being  a mistake. 

For  fuel  barges  if  one  does  nothing  but  hire  careful 
people,  train  them  carefully,  and  tell  them  not  to  leave 
valves  open,  inevitably  a valve  will  be  left  open.  I am 
sure  they  have  not  hired  infallible  people.  There  will 
inevitably  then  be  a spill.  It  seems  to  me  that  the 
consequences  are  so  serious  that  something  will  have  to  be 
devised  by  the  company  if  it  is  to  be  protected  here  to 
prevent  spills  when  employees  are  not  as  careful  as  they 
are  told  to  be. 

In  the  present  case,  the  company  had  built  into  its  system  a series  of 
interlocks  so  that  if  a downstream  pipe  failed,  upstream  pipes  would  shut  down 
and  the  inevitable  overflow  would  occur  in  an  area  designed  to  handle  it 
without  environmental  damage. 

There  were,  however,  a number  of  design  faults  which  could  lead  to 
spills.  One  would  expect  a control  panel  that  controls  toxic  effluent  being 
pumped  at  the  rate  of  twelve  hundred  gallons  per  minute  to  allow  the  operator 
to  determine  what  is  happening  at  any  given  point  along  the  line.  The  level 
alarm  for  the  clarified  effluent  tank  did  not  tell  the  operator  if  the  level 
was  too  low  or  too  high.  He  was  required  to  make  an  assumption. 

In  this  case  the  assumption  was  the  wrong  one,  leading  to  the  error  of 
overriding  the  interlock  on  an  upstream  pipe.  Had  the  operator  known  that  the 
clarified  effluent  tank  was  too  full,  he  likely  would  not  have  started  that 
upstream  pump.  After  starting  it,  he  could  not  tell  what  was  occurring 
downstream.  Having  made  this  wrong  assumption,  he  was  unable  to  correct  it 
quickly  to  prevent  damage  because  the  switch  to  turn  on  the  downstream  pumps 
was  located  some  six  hundred  feet  away.  Apparently  the  decision  to  locate 
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that  switch  in  an  area  other  than  in  the  control  room  was  made  at  the  time  of 
design  for  reasons  of  cost.  This  again  does  not  anticipate  human  error,  nor 
does  it  give  sufficient  control  to  the  operator  of  the  entire  line.  It  must 
be  an  integral  part  of  the  design  when  that  much  effluent  is  being  pumped  that 
one  person  be  able  to  simultaneously  operate  all  the  pumps  along  the  system. 
There  may,  as  well,  be  a need  for  a local  switch. 

The  company  should  also  have  anticipated  that  an  overflow  could  occur  at 
the  clarified  effluent  tank.  A large  overflow  pipe  anticipates  the 
possibility  of  the  heavy  overflow  which  occurred  here.  Given  the  remoteness 
of  the  location  from  the  control  room  which  controls  upstream  pumping  and  the 
need  to  physically  inspect  and  report  back  to  the  control  room  and  then  make 
decisions  and  dispatch  personnel  back  to  the  site  to  operate  the  switches, 
considerably  more  than  three  minutes  of  containment  capability  would  be 
required  at  the  clarified  effluent  tank  area. 

At  some  time  the  company  had  begun  to  create  a berm  for  this  purpose. 
However,  it  was  not  completed.  And  considering  the  many  years  of  operation  of 
this  mill,  the  Court  does  not  consider  the  commencement  of  this  work  to 
mitigate  the  company's  responsibility. 

Considering  the  design  of  the  system,  it  was  negligent  of  Mr.  Mackay  to 
override  the  interlock.  If  his  assumption  as  to  the  cause  of  the  problem  was 
wrong,  as  it  was  here,  he  had  no  ability  to  correct  his  error  before  a spill 
occurred.  As  it  was,  the  overflow  was  occurring  in  an  area  designed  to  accept 
the  mechanical  failure  with  permitted  environmental  impact.  He  should  have 
ensured  the  clarifier  area  could  accept  the  flow  from  the  collection  tank 
before  overriding  the  system. 

The  company  says  that  the  hosing  of  the  panel  was  completely  accidental 
and  unexpected  and  that  the  employees  acted  reasonably  in  taking  the  steps 
that  they  did.  The  company  also  points  to  its  interlock  system,  which  by 
automatically  shutting  down  pipes,  diverts  overflow  to  the  proper  area  for 
effluent  discharge. 

The  weakness  of  the  argument  is  that  the  employees  can  and  do  override 
these  safety  features  and  do  so  because  the  design  does  not  give  them  the 
sufficient  information  to  prevent  them  from  making  wrong  assumptions,  nor  does 
the  design  allow  them  to  control  the  entire  effluent  pipeline  from  one 
location  when  required.  In  the  event  of  accident  or  miscalculation,  the 
design  does  not  allow  a sufficient  containment  or  diversion  of  effluent  from 
the  overflow  pipe  at  the  clarified  effluent  tank,  nor  is  there  easy  access  to 
the  switches  on  location  when  an  overflow  is  occurring. 

I find  for  these  reasons  that  the  company  did  not  take  all  reasonable 
care  by  establishment  of  a proper  system  to  avoid  the  commission  of  the 
offence.  I find  the  company  guilty  as  charged. 
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SENTENCING  16  May,  1989 

I am  advised  today  on  sentencing  that  the  thermo-mechanical  pulping 
operation  at  the  Elk  Falls  mill  is  the  largest  of  its  kind  in  North  America. 
We  heard  in  evidence  that  it  pumps  toxic  effluent  into  the  Discovery  Passage 
at  the  rate  of  fifteen  hundred  gallons  per  minute.  We  have  heard  today  that 
this  operation  is  highly  profitable  and  is  looking  forward  to  even  greater 
production  and  profitability  in  the  future.  At  one  time,  profit  and  jobs  were 
thought  to  be  the  only  legitimate  concerns  of  industry.  Today  it  is  becoming 
alarmingly  evident  that  the  environment  must  not  only  be  a legitimate  concern, 
but  a primary  concern  of  industry.  It  is  understood  today  that  industry  must 
not  make  profit  at  the  expense  of  environmental  damage,  unless  that  damage  has 
been  assessed  by  environmental  agencies  and  permitted. 

The  purpose  of  sentencing  in  pollution  cases  is  to  impress  upon  persons 
and  corporations  handling  toxic  effluent  and  other  dangerous  materials  that  a 
primary  concern  in  the  handling  of  these  substances  is  the  environment.  Often 
these  types  of  industries  operate  in  areas  where  pollution  spills  and 
accidents  can  cause  the  most  harm.  We  have  looked  at  cases  today  where  the 
corporations  charged  were  in  watersheds,  were  on  rivers,  and  in  this  case,  was 
on  a sensitive  and  important  fishery. 

A factor  which  I find  is  aggravating  to  some  extent  in  this  case  is  the 
delay  before  reporting.  It  is  true  that  the  delay  caused  no  damage.  There 
was  nothing  made  worse  by  the  fact  that  the  spill  was  not  reported  immediately 
to  the  fisheries;  nor  is  it  the  intention  of  the  Court  to  require  companies  to 
report  matters  to  the  fisheries  and  wait  for  their  attendance  before  beginning 
the  containment  and  the  emergency  measures  necessary  as  a result  of  a spill. 
Once  the  emergency  measures  are  set  in  motion,  it  is  the  obligation  of  the 
industry  concerned  to  inform  the  fisheries  department  and  other  environmental 
departments  as  soon  as  possible  so  the  environmental  damage  can  be  assessed 
and  their  expertise  can  be  added  to  the  containment  of  the  damage.  I find 
that  it  was  irresponsible  in  this  case  to  have  had  a meeting  which  apparently 
lasted  until  some  three  hours  after  the  spill  and  then  proceeded  to  report, 
especially  since  that  reporting  would  then  have  taken  place  after  office 
hours. 

In  this  day  the  Court  looks  to  industry  to  have  a system  which  is 
constructed  in  such  a way  that  spills  cannot  occur  to  the  best  ability  of 
technology,  proportionate,  of  course,  to  the  potential  harm.  In  reliving 
these  events  through  the  trial  proceedings,  one  gains  the  wisdom  of  hindsight. 
However,  even  a layman  such  as  myself,  after  reviewing  the  system,  can 
anticipate  this  type  of  spill.  The  company  employs  or  should  employ  experts 
to  do  this  anticipating  and  turn  hindsight  into  foresight. 

The  system  must  be  able  to  handle  any  reasonably  foreseeable  spill.  I 
find  in  this  case  that  appropriate  efforts  were  not  made,  although  some 
efforts  were  made.  The  interlock  system  provided  some  safeguards  and  if 
everything  went  according  to  plan  — which  it  never  seems  to  do  — this  spill 
was  anticipated,  or  the  prevention  of  the  spill  was  anticipated  by  the  system. 
However,  everything  did  not  go  according  to  plan  in  this  case  and  companies 
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must  be  encouraged  to  educate  both  their  management  and  their  employees  not  to 
override  the  system  if  one  is  in  place  for  convenience  or  because  of  a 
decision  which  is  made  which  has  the  possibility  of  error. 

Defence  counsel  has  referred  to  the  aspect  of  punishment  and  deterrence 
and  said  that  they  are  not  necessary  in  this  case.  Punishment  in  a case  such 
as  this  is  for  the  purpose  of  education  and  encouragement.  It  is  not  used  in 
the  normal  sense  of  trying  to  make  somebody  hurt.  Companies  must  be 
encouraged  to  educate  their  employees,  to  have  a number  of  abilities. 
Firstly,  the  employees  must  be  aware  of  how  a system  works,  if  they  are  put  in 
charge  of  operating  it.  They  must  appreciate  the  environmental  safeguards 
that  are  built  into  the  system  and  they  must  understand  the  environmental 
consequence  of  the  failure  of  any  part  of  that  system.  They  must  be 
encouraged  under  no  circumstances  to  do  anything  which  creates  the  possibility 
of  a spill.  In  this  case,  they  overrode  a system  which  had  some  safeguard 
built  into  it.  They  must  be  able  to  control  the  system,  and  that  gets  back  to 
the  company  to  provide  to  them  the  ability  to  control  the  system,  no  matter 
what  the  cost,  proportionate  again  to  the  risks  involved.  We  have  heard  that 
a number  of  new  controls  have  been  added  at  this  time,  and  that  is  laudatory. 
The  Court  is  saying  they  should  have  been  there  originally  and  this  spill 
would  not  have  occurred. 

It  is  usual,  I might  add,  to  hear  this  kind  of  evidence  in  this  type  of 
case.  It  is  usual  to  hear  that  a company  has  spent  a great  deal  of  money  -- 
thousands,  sometimes  hundreds  of  thousands  of  dollars  — in  remedial  measures 
after  the  fact.  It  is  the  intention  of  the  Court  through  the  sentencing 
process  to  encourage  companies  to  spend  that  kind  of  money  and  to  go  through 
these  kinds  of  thought  processes  prior  to  a spill  occurring. 

In  this  vein,  the  Court  has  determined  that  the  type  of  penalty  which 
will  encourage  directors  of  companies,  management  of  companies,  employees  of 
companies,  shareholders  of  companies,  must  be  sufficiently  severe  that 
everyone  will  take  notice.  There  will  in  this  case  be  a penalty  of 
twenty-five  thousand  dollars,  in  default  of  payment,  distress. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  DISTRICT  OF  CHILLIWACK  (No.  1) 
(Vegetation  Removal) 


VAMPLEW,  Prov.  Ct.  J.  Chilliwack,  May  27,  1988 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  (now  s.  35(1) 
of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  habitat  destruction  - 
unsuccessful  due  diligence  defence  - s.  31(5)  (now  s.  34(1)  of  the  Fisheries 
Act  R.S.C.  1985,  c.  F-14,  as  amended)  meaning  of  fish  habitat  - "fish  habitat" 
extends  to  the  trees  and  vegetation  beyond  the  line  "normally  under  normal 
conditions  wetted  or  washed  by  water"  and  includes  the  areas  on  top  of  the 
bank. 


Defences  - due  diligence  - unsuccessful  where  the  accused  acts  out  of 
frustration  with  the  lengthy  approval  process  - accused  has  continued 
responsibility  to  consult. 

Harmful  Activity  and  Water  Body  - removal  of  vegetation  from  the  banks  of 
the  Little  Chilliwack  River,  Chilliwack,  British  Columbia. 

Summary;  The  District  of  Chilliwack  was  found  guilty  of  removing 
vegetation  to  counteract  potential  flooding,  along  the  banks  of  the  Little 
Chilliwack  River,  contrary  to  s.  31(1)  of  the  Fisheries  Act  R.S.C.  1970,  C. 
F-14,  as  amended  - habitat  destruction  - (now  s.  35(1)  of  the  Fisheries  Act 
R.S.C.  1985,  c.  F-14,  as  amended).  The  dispute  at  trial  was  whether  or  not 
there  had  been  an  agreement  at  a meeting  between  provincial  officials  and  the 
district  that  prior  provincial  approval  was  required  before  removal  would  take 
place.  The  court  found  that  the  letters  sent  from  the  province  afterward 
explicitly  requiring  prior  approval  were  sufficient  to  inform  district 
officials  that  there  had  been  no  final  agreement  to  remove  vegetation.  Sound 
engineering  construction,  competing  bureaucratic  agencies,  shifting  official 
opinion  concerning  appropriate  behaviour  and  the  district's  legitimate  task  of 
preventing  flooding  did  not  eliminate  the  district's  continued  responsibility 
to  consult.  The  court  also  found  that  harmful  alteration  of  fish  habitat  had 
occurred  and  distinguished  the  definition  of  fish  habitat  in  s.  31(5)  - 
definition  of  fish  habitat  - (now  s.  34(1)  of  the  Fisheries  Act  R.S.C.  1985, 
c.  F-14,  as  amended)  put  forward  by  the  British  Columbia  Court  of  Appeal  in  r. 
V.  Fraser  River  Harbour  Conunission  on  itS  OWn  factS.  "Fish  habitat"  extends 
to  the  trees  and  vegetation  beyond  the  line  "normally  under  normal  conditions 
wetted  or  washed  by  water"  and  includes  the  areas  on  top  of  the  bank. 


Held;  The  accused  was  convicted. 
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R.  V.  DISTRICT  DE  CHILLIWACK  (No.  1) 


VAMPLEW,  Prov.  Ct.  J.  Chilliwack,  27  mai  1988 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  - PAR. 
31(1)  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH. 
F-14,  ET  SES  MODIFICATIONS)  - DEFENSE  DE  DILIGENCE  RAISONNABLE  REJETEE  - PAR. 
31(5)  (MAINTENANT  LE  PAR.  34(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH. 
F-14,  ET  SES  MODIFICATIONS)  - L' ((HABITAT  DES  POISSONS » S'ETEND  AUX  ARBRES  ET  A 
LA  VEGETATION  QUI  SE  TROUVENT  AU-DELA  DES  ENDROITS  QUI,  DANS  DES  CONDITIONS 
NORMALES,  SONT  MOUILLES  OU  LAVES  PAi?  L'EAU,  ET  COMPREND  LES  BERGES. 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - REJETEE  - MEME  SI  L' ACCUSE 
S'EST  SENTI  LESS  PAR  LE  LONG  PROCESSUS  D 'APPROBATION,  IL  DEVAIT  QUAND  MEME 
CONTINUER  A TENIR  DES  CONSULTATIONS. 

ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  - ENLEVEMENT  DE  LA  VEGETATION  DES 
RIVES  DE  LA  PETITE  RIVIERE  CHILLIWACK,  A CHILLIWACK,  EN  COLOMBIE-BRITANNIQUE . 

RESUME  : LE  DISTRICT  DE  CHILLIWACK  A ETE  RECONNU  COUPABLE  D' AVOIR  ENLEVE 
LA  VEGETATION  SE  TROUVANT  SUR  LES  BERGES  DE  LA  PETITE  RIVIERE  CHILLIWACK,  DANS 
LE  BUT  D'EMPECHER  LES  INONDATIONS  EVENTUELLES,  EN  CONTRAVENTION  DU  PAR.  31(1) 
DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS 
(MAINTENANT  LE  P7Ui.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.,  CH.  F-14,  ET  SES 
MODIFICATIONS)  . AU  PROCES,  ON  A DEBATTU  LA  QUESTION  DE  SAVOIR  SI,  LORS  D'UNE 
REUNION,  LES  FONCTIONNAIRES  PROVINCIAUX  ET  LES  REPRESENTANTS  DU  DISTRICT, 
AVAIENT  CONCLU  QUE  L ' APPROBATION  PREALABLE  DE  LA  PROVINCE  ETAIT  NECESSAIRE  A 
TOUT  ENLEVEMENT  DE  LA  VEGETATION.  SELON  LE  TRIBUNAL,  LES  REPRESENTANTS  DU 
DISTRICT  AURAIENT  DU  CONCLURE  DES  LETTRES  ENVOYEES  PAR  LA  PROVINCE  PAR  LA 
SUITE  DANS  LESQUELLES  ELLE  EXIGEAIT  EXPRESSEMENT  DE  DONNER  SON  APPROBATION 
AVANT  TOUT  ENLEVEMENT  DE  LA  VEGETATION,  QU'AUCUNE  ENTENTE  FINALE  N'AVAIT  ETE 
CONCLUE  LEUR  PERMETTANT  D'ENLEVER  CETTE  VEGETATION.  UNE  CONSTRUCTION  CONFORMS 
AUX  NORMES  DE  L ' INGENIERIE , LES  ORGANISMES  BUREAUCRATIQUES  CONCURRENTS,  LE 
CHANGEMENT  D' OPINION  DES  DIRIGEANTS  CONCERN ANT  LA  CONDUITS  APPROPRIEES  LES 
CIRCONSTANCES  ET  LA  RESPONSABILITE  DU  DISTRICT  D 'EMPECHER  LES  INONDATIONS  NE 
LIBERENT  PAS  CE  DERNIER  DE  SON  DEVOIR.  DE  TENIR  DES  CONSULTATIONS.  LE  TRIBUNAL 
A EGALEMENT  CONCLU  QUE  LES  QUALITE  BIOLOGIQUES  DE  L 'HABITAT  DES  POISSONS 
AVAIENT  ETE  DI MINUSES  DE  MANIERE  PREJUDICIABLE  ET  A DISTINGUE  L ' INTERPRETATION 
DONNEE  A LA  DEFINITION  DE  L' EXPRESSION  ((HABITAT  DES  POISSONS)),  FIGURANT  AU 
PAR.  31(5)  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS) , PAR  LA  COUR  D' APPEL  DE  LA 
COLOMBIE-BRITANNIQUE  DANS  L' AFFAIRE  R.  V.  FRASER  RIVER  HARBOUR  COMMISSION. 
L' ((HABITAT  DES  POISSONS))  S'ETEND  AUX  ARBRES  ET  A LA  VEGETATION  QUI  SE  TROUVENT 
AU-DELA  DES  ENDROITS  QUI,  DANS  DES  CONDITIONS  NORMALES,  SONT  MOUILLES  OU  LAVES 
PAR  L'EAU  ET  COMPREND  LES  BERGES. 

DECISION  : L' ACCUSE  EST  RECONNU  COUPABLE. 
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Cases/Jurisprudence  : r.  v.  city  of  sauit  ste.  Marie  (1978)  21  N,R.  295, 
85  D.L.R.  (3d)  161,  40  C.C.C.  (2d)  353,  3 C.R.  (3d)  30  (S.C.C.);  rev'g  13 
O.R.  (2d)  113,  70  D.L.R.  (3d)  430,  30  C.C.C.  (2d)  257. 

R.  V.  Fraser  River  Harbour  Commission  (unreported)  12  May,  1985 
(B.C.C.A.).  Trial  decision  reported  at  (1983)  3 F.P.R.  398  (B.C.  Co.  Ct.). 

Statutes/Lois  Citees  i Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications; 
maintenant  de  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 


REASONS/MOTIF; 

T.  Sperling,  Esq.,  for  the  Crown. 

R.W.  Hunter,  Esq.,  for  the  Defence. 

VAMPLEW,  Prov.  Ct.  J.:  The  District  of  Chilliwack  stands  charged  under 
Section  31(1)  of  the  Fisheries  Act  with  Carrying  on  an  undertaking,  to  wit: 
vegetation  removal  that  resulted  in  the  harmful  alteration,  disruption  or 
destruction  of  a fish  habitat,  to  wit:  Little  Chilliwack  River. 

It  is  common  ground  that  this  is  a charge  involving  strict  liability  as 
settled  in  the  decision  of  Regina  vs.  Sauit  Ste.  Marie,  1978  S.C.R.  1299,  and 
that  the  defence  available  to  the  District  is  in  essence,  one  of  due 
diligence. 

The  circumstances  as  lead  by  the  Crown  witnesses,  Sigfried  Kriegl,  a 
Federal  Fisheries  Officer  and  Judith  Teskey,  a Provincial  Wildlife  Officer, 
reveal  that  on  March  5,  1986,  at  a meeting  in  the  District  office,  it  was 
agreed  that  vegetation  could  be  removed  from  the  area  in  question.  They  were 
adamant  in  their  testimony  that  this  could  only  be  done  on  site  with  approval 
first  being  given  as  to  what  trees  etc.  could  be  removed.  Both  wrote 
confirming  letters  of  this  agreement,  subsequent  to  the  meeting,  which  were 
filed  as  exhibits  in  these  proceedings.  Conversely,  the  District  witnesses, 
Wickham  and  Albert  Brown  both  testified  that  agreement  was  reached  for  removal 
of  the  vegetation  and  that  there  was  no  mention  of  prior  approval  on  site 
being  required  before  doing  the  same.  A further  Defence  witness, 
Mr.  Bob  Edwards,  a professional  Engineer  with  the  Provincial  Water  Management 
Branch,  who  was  also  at  the  meeting,  did  not  note  that  on  site  approval  was 
required  before  removal.  However,  he  does  acknowledge  that  in  forwarding  the 
water  management  approval  form  he  did  include  a copy  of  the  letter  from 
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Judy  Teskey  and  advised  that  the  conditions  in  her  letter  must  be  adhered  to. 
The  witness  Wickham  candidly  acknowledges  that  he  received  the  letters  of 
Kriegl  and  Teskey  but  was  of  the  opinion  that  the  stipulation  of  on-site 
approval  before  removal  was  a new  condition  and  in  effect,  they  were  trying  to 
scuttle  the  agreement  previously  reached  on  the  5th  of  March. 

I have  not  gone  into  relating  the  evidence  in  specific  detail  in  regard 
to  the  above  meeting.  Suffice  it  to  say  that  in  applying  the  principal  test 
of  due  diligence,  I find  as  a fact  the  following  to  be  demonstrated  by  the 
evidence.  I find  as  a fact  that  the  District  through  the  witness  Wickham, 
acted  out  of  frustration  rather  than  reasonableness  in  removal  of  the 
vegetation  from  the  area  in  question.  I accept  as  a fact  that  the  District 
for  years  had  been  trying  to  obtain  permission  for  the  removal  of  the 
vegetation,  and  that  they  had  been  frustrated  in  doing  so  with  the 
bureaucratic  agencies  involved,  namely  Fisheries  and  Wildlife  and  since  1985, 
Water  Management.  I find  as  a fact  that  they  are  charged  with  the 
responsibility  to  remove  the  vegetation  by  the  agreement  filed  with  the 
Provincial  Government,  but  unfortunately,  they  must  do  so  in  consultation  with 
Others.  I find  as  a fact  that  the  District  knew  through  the  witness,  Wickham 
that  shortly  after  the  5th  of  March  meeting,  the  agreement  he  believed  he 
reached  was  not  in  fact  so  as  demonstrated  by  the  letters  of  Teskey  and 
Kriegl.  Accordingly,  being  aware  of  that  fact,  his  conduct  I do  not  deem  as 
being  one  as  a reasonable  man,  more  one  of  a frustrated  man,  and  that  the 
vegetation  removal  as  done,  was  in  violation  of  the  Fisheries  Act,  Further,  I 
find  that  the  vegetation  removal  as  done,  resulted,  in  fact,  in  a harmful 
alteration  of  the  fish  habitat.  I accept  the  evidence  of  the  witness, 
Macfarlane  in  this  regard.  Further,  I find  that  the  evidence  through  the 
witnesses,  and  the  photos  in  evidence  clearly  depict  that  vegetation  removal 
and  trees  was  done  beyond  the  design  high  water  level. 

Counsel  for  the  District  very  properly  brought  forward  to  the  Court's 
attention  the  decision  of  Regina  vs.  Fraser  River  Harbour  Commission 
(unreported  12  May  1985)  and  urged  the  Court  to  apply  this  case  to  the  facts 
at  bar.  I certainly  do  accept,  having  read  and  re-read  this  decision  many 
times,  that  it  is  a proper  statement  of  the  law,  and  certainly  this  Court 
cannot  ignore  a pronouncement  of  our  Court  of  Appeal.  Counsel  for  the 
District  urges  that  I accept  the  definition  of  fish  habitat  as  contained  in 
this  judgement  to  be  definitive  and  applicable  to  the  facts  before  us.  With 
the  greatest  of  deference,  I do  not  accept  that  the  definition  is  so  all 
encompassing  as  being  urged  upon  the  Court,  but  in  fact,  it  is  as  stated  "for 
the  purposes  of  this  case  and  the  property  in  question".  I certainly  do 
concur  as  was  done  in  that  case  by  His  Lordship  that  "it  seems  to  me  that  some 
limitation  is  necessary  in  using  this  definition." 

I find  that  the  circumstances  in  the  Fraser  River  Harbour  Commission 
decision  and  those  before  us,  to  be  marked  and  distinct  in  applying  the 
definition  as  contained  in  section  31(5)  of  the  Fisheries  Act,  In  order  to 
give  any  credence  to  the  testimony  of  the  expert,  Macfarlane,  I do  not  accept 
that  the  area  to  be  affected,  in  such  a stream  as  Little  Chilliwack  River,  to 
suddenly  stop  at  the  line  "normally  under  normal  conditions  wetted  or  washed 
by  water".  I find  that  trees  and  vegetation  beyond  this  line  and  on  top  of 
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the  bank,  as  areas  which  shelter  and  shade  such  streams,  to  also  affect  fish 
which  depend  directly  or  indirectly  in  order  to  carry  out  their  life 
processes.  Accordingly,  I find  the  Fraser  River  Harbour  Commission  decision 
binding  on  this  Court  but  is  distinguishable  with  what  we  have  before  us  for 
"the  purposes  of  this  case  and  the  property  in  question". 

In  reaching  this  conclusion,  I must  state  that  I have  not  ignored  the 
existence  of  evidence  led  as  to  the  circumstances  of  Little  Chilliwack  River, 
as  it  was  constructed,  in  accordance  with  sound  engineering  principles  to 
achieve  the  elimination  of  flooding  within  the  district.  Nor  have  I ignored 
the  fact  that  the  District  is  charged  with  the  enormous  task  of  maintaining 
proper  repair  of  the  same  to  eliminate  potential  flooding.  Also,  I have  not 
ignored  evidence  lead  of  the  many  competing  bureaucratic  agencies  that  must  be 
consulted  in  the  process  of  maintaining  the  same.  Also,  the  fact  that  there 
have  been  occasions  of  shifting  opinion  as  to  what  is  appropriate.  Being 
mindful  of  these  concerns,  I accept  the  fact  that  maintenance  is  far  more  than 
what  was  agreed  to  in  the  agreement  filed  with  the  Government  of  British 
Columbia  as  exhibited  in  these  proceedings.  Accordingly,  I find  that 
consultation  between  competing  agencies  and/or  resources  is  still  the  dominant 
factor  in  determining  whether  reasonableness  was  applied  in  carrying  out  one's 
actions.  Further  I find  in  this  case,  consultation  was  unilaterally 
terminated  in  an  act  of  frustration  by  the  District  and  was  predominant 
throughout  the  evidence,  resulting  in  unreasonableness. 

Accordingly,  I find  the  District  guilty  as  charged. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  DISTRICT  OF  CHILLIWACK  (No.  2) 
(Elk  Creek  Water  Supply) 


VAMPLEW,  J.  Prov.  Ct.  J. 


Chilliwack,  May  27,  1988 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - section  20(10),  (now  s. 
22(3)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  adequate  riverbed 
water  below  dam  - Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - section  30 
(now  s.  32  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  destruction 
of  fish  - Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - section  31(1)  (now 
s.  35(1)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  destruction  of 
fish  habitat  - successful  defence  of  due  diligence  - destruction  of  riverbed, 
fish  and  habitat  deemed  reasonably  unforeseeable. 

Defences  - Due  diligence  - successful  due  diligence  defence  - the  drying 
up  and  resultant  fish  kill  was  a natural  phenomenon  not  solely  caused  by  the 
accused's  intervention. 

Harmful  activity  and  Water  Body:  Drawing  large  volumes  of  water  from  Elk 
Creek  for  human  water  consumption  at  Elk  Creek,  Chilliwack,  B.C. 

Summary:  The  District  of  Chilliwack  was  charged  with  three  separate 
counts  under  the  Fisheries  Act,  sections  20(10),  30,  31(1)  (now  ss.  22(3),  32 
and  35(1)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended).  The 
District  water  plant  used  water  from  Elk  Creek  for  their  water  supply.  The 
creek  bed  dried  up,  with  resultant  fish  kill.  The  issue  on  trial  was  whether 
or  not  the  District  exercised  due  diligence.  The  drying  up  of  the  creek  and 
resultant  fish  kill  was  deemed  reasonably  unforseeable  in  light  of  all  the 
known  circumstances.  The  court  decided  that  the  amount  of  water  taken  by  the 
district  could  not  have  created  the  problem  without  the  aggravating 
surrounding  circumstances  (i.e.  the  weather).  The  creek  had  naturaly  dried  up 
in  any  case  five  days  after  the  incident.  Charges  were  consequently 
dismissed. 

Held:  All  charges  were  dismissed. 
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VAMPLEW,  Prov.  Ct.  J. 


R.  c.  DISTRICT  DE  CHILLIWACK 

Chilliwack,  27  mai  1988 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14 , ET  SES  MODIFICATIONS  - PAR. 
20(10)  ET  31(1),  ET  ART.  30  (MAINTENANT  LES  PARS.  22(3)  ET  35(1)  ET  L'ART.  32 
DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  - 
DEFENSE  DE  DILIGENCE  RAISONNABLE  ACCUEILLIE. 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - ACCUEILLIE  - LA  SECHERESSE  ET 
LA  MORT  DES  POISSONS  EN  RESULTANT  SONT  DES  PHENOMENES  NATURELS  QUI  N'ONT  PAS 
ETE  CAUSES  SEULEMENT  PAR  L ' INTERVENTION  DE  L' ACCUSE. 


ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : MESURES  PRISES  EN  VUE  DE  RENDRE 
L'EAU  DU  RUISSEAU  ELK,  SITUS  A CHILLIWACK,  EN  C.-B.,  PROPRE  A LA  CONSOMMATION. 

RESUME  : LE  DISTRICT  DE  CHILLIWACK  A ETE  ACCUSE  DE  TROIS  INFRACTIONS 
DIFFERENTES  PREVUES  PAR  LES  PAR.  20(1)  ET  31(1)  ET  PAR  L'ART.  30  DE  LA  LOI  SUR 
LES  PECHERIES  (MAINTENANT  LES  PARS.  22(3)  ET  35(1)  ET  L'ART.  30  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS)  APRES  AVOIR  PRIS  LES 
MESURES  NECESSAIRES  POUR  RENDRE  L'EAU  DU  RUISSEAU  ELK  PROPRE  A LA 
CONSOMMATION.  CES  MESURES  ONT  CAUSE  LA  MORT  DE  POISSONS.  LA  QUESTION  EN 
LITIGE  ETAIT  DE  SAVOIR  SI  LE  DISTRICT  AVAIT  FAIT  PREUVE  DE  DILIGENCE 
RAISONNABLE.  LE  TRIBUNAL  A JUGE  QUE  LA  SECHERESSE  DU  RUISSEAU  ET  LA  MORT  DES 
POISSONS  EN  RESULTANT  ETAIENT  RAISONNABLEMENT  PREVISIBLES  COMPTE  TENU  DE 
TOUTES  LES  CIRCONSTANCES  CONNUES . LA  QUANTITE  D'EAU  PRISE  PAR  LE  DISTRICT  N'A 
PAS  A ELLE  SEULE  ASSECHE  LE  COURS  D'EAU.  LE  RUISSEAU  SE  SERAIT  ASSECHE  DE 
TOUTE  FAQON  DE  LUI-MEME  CINQ  JOURS  PLUS  TARD. 

DECISION  : TOUTES  LES  ACCUSATIONS  PORTEES  SONT  REJETEES. 


Cases/Jurisprudence  : r.  v.  city  of  sauit  ste.  Marie  (1978)  21  N.R.  295, 
85  D.L.R.  (3d)  161,  40  C.C.C.  (2d)  353,  3 C.R.  (3d)  30  (S.C.C.);  rev'g  13  O.R. 
(2d)  113,  70  D.L.R.  (3d)  430,  C.C.C.  (2d)  257. 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 


Loi  sur  les  pecheriest  S.R.C.  1970,  ch.  F-14,  et  ses  modifications; 
maintenant  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses  modifications. 
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REASONS/MOTIF: 

T.  Sperling,  Esq.,  for  the  Crown. 

R.W.,  Hunter,  Esq.,  for  the  Defence. 

VAMPLEW,  Prov.  Ct.  J.:  The  District  stands  charged  with  three  related  counts 
under  Sections  20(10),  30,  and  31(1)  of  the  Fisheries  Act  in  respect  of  an 
incident  in  the  drying  up  of  Elk  Creek  on  September  16,  1987. 

It  is  conceded  by  Counsel  that  these  are  offences  of  strict  liability  as 
set  forth  in  the  R.  vs.  City  of  Sault  Ste.  Marie,  1987  S.C.R.  1299,  and  that 
the  defence  of  due  diligence  is  available  to  the  District. 

The  circumstances  are  essentially  not  in  dispute,  and  it  is  common  ground 
that  the  District  on  the  day  in  question  had  placed  Elk  Creek  on  line  for 
their  water  consumption  and  that  the  creek  ran  dry  resulting  in  a fish  kill. 
The  main  issue  before  the  Court  is  whether  or  not  the  District  in  respect  of 
all  of  the  circumstances  in  existence  at  that  time  exercised  due  diligence, 
when  placing  Elk  Creek  on  line. 

It  was  common  knowledge  to  all  parties  that  the  Elk  Creek  water  system 
was  a crude,  antiquated  manual  system  requiring  close  attention  by  the 
District.  The  District  accepts  and  acknowledges  through  their  witnesses  that 
they  are  aware  of  their  responsibilities  in  maintaining  the  Creek  in  order  to 
ensure  the  proper  existence  of  the  fish  habitat  and  to  prevent  a fish  kill. 

Shortly  after  the  incident,  the  Crown  lead  evidence  through  their 
witnesses,  Kriegl  and  Byrne,  of  meetings  and  conversations  with  District 
personnel  and  Defence  witness,  McLean,  that  acknowledges  that  a risk  was  taken 
and  a mistake  was  made.  Although  the  witness,  McLean,  does  not  specifically 
deny  the  possibility  that  these  words  were  used,  in  any  event,  this  was  the 
impression  left  with  the  Crown  witnesses,  Kriegl  and  Byrne.  Further  evidence 
was  also  lead  which  was  not  really  in  dispute,  of  in-stream  flow  requirements 
that  would  meet  the  needs  of  a proper  fish  habitat.  Likewise,  no  one  disputes 
that  the  system  in  existence  on  this  date  in  determining  adequate  in-stream 
flow,  was  strictly  a personal  judgement  call,  by  eyeballing  the  water  flow 
over  2 knots  on  a log  in  conjunction  with  the  prevailing  weather  conditions. 

Having  had  the  benefit  of  listening  to  the  witnesses  for  the  District  and 
more  specifically  that  of  the  witness,  McLean,  I find  and  accept  as  a fact  the 
circumstances  relating  to  the  taking  of  water  from  Elk  Creek  and  the 
surrounding  conditions  of  doing  the  same,  was  as  he  has  attested  to  in  his 
evidence.  I accept  his  opinion  as  given  in  his  evidence  of  the  two  probable 
explanations  as  to  what  occurred.  I find  as  a fact  that  what  occurred  was 
unforeseeable  in  the  eyes  of  the  reasonable  man.  I find  that  the  sudden 
drying  up  of  the  creek  flow  was  not  reasonably  predictable  in  light  of  all  the 
known  circumstances.  I make  this  finding  despite  the  existence  of  evidence 
that  he  probably  made  the  statement  he  did  to  the  witnesses.  Kriegl  and 
Byrne.  One  however,  cannot  look  at  that  evidence  in  total  isolation  and  must 
give  credence  to  factors  later  ascertained  and  an  opinion  reached  upon  further 
reflection.  I prefer  and  accept  his  evidence  and  testimony  as  given  at  the 
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time  of  trial  of  the  matter,  that  in  all  honesty  he  found  he  did  not  take  a 
risk  nor  made  a mistake  and  lost  the  gamble. 

I accept  the  Defence  submission  as  urged  upon  me,  that  the  amount  of 
water  flow  recorded  as  being  taken  by  the  District,  would  not  have  in  any 
event  avoided  the  dramatic  drying  up  of  the  creek. 

Further  I find  that  in  determining  what  is  reasonable  conduct,  the  fact 
that  the  Creek  dried  up  naturally  five  days  later  cannot  be  ignored.  Nor  can 
it  be  ignored  that  historically  the  conduct  of  the  District  has  been  one  of 
co-operation  in  trying  to  eliminate  fish  kills  and  on  occasion  that  water  has 
been  placed  in  the  streams  by  the  District  from  their  own  system.  I accept 
the  evidence  that  there  were  two  previous  occasions  when  the  creek  had  dried 
up  because  of  mechanical  failures  on  July  11,  1985  and  October  5,  1986,  and  on 
these  occasions,  perhaps  inadvertence  could  be  attributed  to  by  the  District. 
However,  I find  the  circumstances  before  the  court  presently  are  as  a result 
of  a natural  phenomenon  and  not  caused  solely  by  the  District's  intervention. 

Accordingly,  all  charges  will  be  dismissed. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  DOUGLAS  LAKE  CATTLE  CO.  LTD.  AND  ARNOLD  NIELSEN 


BLAIR,  Prov.  Ct.  J. 


Kamloops,  February  22,  1989 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  (now  section 
35(1)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - meanlnQ  of  alteration, 
destruction,  disruption. 

British  Columbia  Water  Act  s.41(l)  R.S.B.C.  1979  ch.  429  - trenching  and 
diversion  techniques  are  outside  the  scope  of  a water  license  - Kineapple 
principle  applies  where  multiple  charges  are  laid  under  one  provision  for  a 
continuing  offence. 

Harmful  activity  and  Water  Body  Digging  up  the  riverbed  of  the  Nicola 
River,  British  Columbia. 

Summary;  The  company  was  charged  with  26  counts,  8 of  them  jointly  with 
their  agent/employee  Mr.  Neilsen,  10  of  which  are  against  s.  31(1)  of  the 
Fisheries  Act^  the  rest  against  the  British  Columbia  water  Act.  The  judge 
found  that  the  Nicola  River  is  fish  habitat  although  which  species  and  for 
which  periods  in  the  year  is  not  determined.  He  also  found  that  harm  to  fish 
from  low  water  levels  resulted  from  natural  causes.  However  the  defendants' 
act  of  digging  up  the  riverbed  and  ditching  the  water  from  pools  through  the 
drybed  ox-bows  was  a single  act  which  was  harmful  to  fish  habitat.  The 
defendants  were  therefore  found  guilty  on  the  first  count,  but  not  for  the 
continuing  offences. 

Under  the  provincial  legislation  the  Kineapple  principle  applied  (one 
cannot  be  convicted  twice  for  the  same  offence)  to  the  multiple  charges  under 
sections  41(1)  (g),  (j)  and  (1)  because  they  were  deemed  to  be  continuing 
offences,  and  thus  a conditional  stay  of  proceedings  was  entered  for  counts  2, 
9,  14,  16,  18,  20,  22,  24  and  26  and  for  count  3 as  it  applied  to  the 
defendant  company. 

Held;  Defendant  company  found  guilty  on  count  1,  not  guilty  on  counts  5, 
7,  13,  15,  17,  19,  21,  23,  25.  Arnold  Neilsen  was  found  guilty  on  count  1, 
not  guilty  on  counts  5 and  7.  Under  the  provincial  legislation,  the  defendant 
Mr.  Nielsen  was  found  guilty  of  counts  4,  6 and  8,  11  and  12  and  the  defendant 
company  under  4 and  10. 
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R.  c.  DOUGLAS  LAKE  CATTE  CO.  LTD.  ET  ARNOLD  NEILSEN 


BLAIR,  Prov.  Ct.  J.  Kamloops,  22  fevrier  1989 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14  ET  SES  MODIFICATIONS  — 
PAR.  31(1)  (MAINTENANT  LE  PARAGRAPHE  35(1)  DE  LA  LOI  SUR  LES  PECHES,  S.R.C. 
1985,  CH.  F-14  ET  SES  MODIFICATIONS)  — SENS  DE  DIMINUER  OU  FAIRE  DISPARAITRE 
LES  QUALITES  BIOLOGIQUES  DE  L 'HABITAT  DES  POISSONS  OU  ROMPRE  SON  EQUILIBRE . 

BRITISH  COLUMBIA  WATER  ACT,  PAR.  41(1),  R.S.B.C.  1979,  CH.  429  — DES 
TECHNIQUES  UTILISEES  POUR  CREUSER  DES  TRANCHEES  ET  POUR  DETOURNER  DES  EAUX 
DEBORDENT  LE  CADRE  D'UNE  LICENCE  SE  RAPPORTANT  A CES  EAUX  — LE  PRINCIPE 
ENONCE  DANS  L 'ARRET  KINEAPPLE  S 'APPLIQUE  LORSQUE  DES  ACCUSATIONS  MULTIPLES 
SONT  PORTEES  EN  VERTU  D'UNE  MEME  DISPOSITION  VISANT  UNE  INFRACTION  CONTINUE. 

ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : CREUSAGE  DANS  LE  LIT  DE  LA 
RIVIERE  NICOLA,  EN  COLOMBIE-BRITANNIQUE . 

RESUME  : LA  COMPAGNIE  FAISANT  FACE  A 26  CHEFS  D ' ACCUSATION , DONT  HUIT 
CONJOINTEMENT  AVEC  SON  MANDATAIRE  OU  EMPLOYE,  M.  NEILSEN;  10  DES  CHEFS 
PORTAIENT  SUR  DES  INFRACTIONS  AU  PAR.  321(1)  DE  LA  LOI  SUR  LES  PECHERIES,  ET 
LES  AUTRES,  SUR  DES  INFRACTIONS  A LA  WATER  ACT  DE  LA  COLOMBIE-BRITANNIQUE . LE 
JUGE  A CONCLU  QUE  LA  RIVIERE  NICOLA  ETAIT  UN  HABITAT  DE  POISSONS,  SANS 
PRECISER  POUR  QUELLES  PERIODES  DE  L'ANNEE,  NI  QUELLES  ESPECES  S'Y  TROUVAIENT . 
IL  A EG7YLEMENT  CONCLU  QUE  LE  PREJUDICE  CAUSE  AUX  POISSONS  SUITE  A LA  BAISSE  DU 
NIVEAU  D'EAU  ETAIT  DU  A DES  CAUSES  NATURELLES.  LE  FAIT  QUE  LES  DEFENDEURS 
CREUSENT  LE  LIT  DE  LA  RIVIERE  ET  DEVERSENT  L'EAU  DES  MOUILLES  PAR  LES  MEANDRES 
ASSECHES  CONSTITUAIT  EN  SOI  UNE  CAUSE  DE  PREJUDICE  A L' HABITAT  DES  POISSONS. 
LES  DEFENDEURS  ONT  DONC  ETE  CONDAMNES  POUR  LE  PREMIER  CHEF,  MAIS  NON  POUR  LES 
INFRACTIONS  CONTINUES. 

POUR  LES  ACCUSATIONS  PORTEES  EN  VERTU  DE  LA  LEGISLATION  PROVINCIALS,  LE 
PRINCIPE  ENONCE  DANS  L 'ARRET  KINEAPPLE  (ONE  NE  PEUT  ETRE  CONDAMNE  DEUX  FOIS 
POUR  LA  MEME  INFRACTION)  S ' APPLIQUAIT  AUX  ACCUSATIONS  MULTIPLES  PORTEES  EN 
VERTU  DES  ALINEAS  41(1)G),  J)  ET  L)  PARCE  QU'ELLES  ETAIENT  REPUTEES  ETRE  DES 
INFRACTIONS  CONTINUES;  UNE  SUSPENSION  D ' INSTANCE  CONDITIONNELLE  A DONC  ETE 
INSCRITE  POUR  LES  CHEFS  2,  9,  14,  16,  18,  20,  22,  24  ET  26  ET  POUR  LE  CHEF 
N°  3 DANS  LA  MESURE  OU  IL  S ' APPLIQUAIT  A LA  COMPAGNIE  DEFENDERESSE . 

DECISION  : LA  COMPAGNIE  DEFENDERESSE  A ETE  DECLT^REE  COUPABLE  SUR  LE 
PREMIER  CHEF,  ET  ELLE  A ETE  ACQUITTEE  SUR  LES  CHEFS  N^^  5,  7,  13,  15,  17,  19, 
21,  23  ET  25.  ARNOLD  NEILSEN  A ETE  DECLARE  COUPABLE  SUR  LE  PREMIER  CHEF,  ET 
IL  A ETE  ACQUITTE  SUR  LES  CINQUIEME  ET  SEPTIEME  CHEFS.  POUR  LES  ACCUSATIONS 
PORTEES  EN  VERTU  DE  LA  LEGISLATION  PROVINCIALS,  LE  DEFENDEUR,  M.  NEILSEN,  A 
ETE  DECLARE  COUPABLE  SUR  LES  CHEFS  4,  6 ET  8 , 11  ET  12,  ET  LA  COMPAGNIE 
DEFENDERESSE,  SUR  LES  4^  ET  10^  CHEFS. 
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Cases/Jurisprudence  : Kienapple  (1974)  [1975]  1 S.C.R.  729,  44  D.L.R. 

(3d)  351,  1 N.R/322,  15  C.C.C.  (2d)  524,  26  C.R.N.S.  1. 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R . S . C.  1985  c.  F-l4  as  amended . 


Lois  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14  et  ses  modifications, 
maintenant  1a  Loi  sur  les  pSches,  S.R.C.  1985' c.  F-14  et  ses  modifications. 

British  Columbia  Water  Act  R.S.B.C.  1979,  Ch.  429. 


REASONS/MOTIF: 

S.  Blechingberg,  Esq.,  for  the  Crown. 

H.C.  Stansfield,  Esq.  for  the  Accused. 

BLAIR,  Prov.  Ct.  J.:  The  defendant  company  is  charged  with  26  counts  on  an 
Information,  8 counts  jointly  with  Mr.  Nielsen,  with  all  counts  related  to 
offences  under  the  Fisheries  Act  and  the  Water  Act.  It  is  admitted  that 
throughout,  Mr.  Nielsen  was  acting  as  an  employee  agent  of  the  defendant 
company  and  his  acts  constituted  acts  of  the  defendant  company.  Because  of 
the  length  of  the  Information,  a copy  of  the  Information  is  attached  as  an 
appendix  to  this  decision. 

The  Douglas  Lake  Cattle  Company  Ltd.  operates  a large  ranch  in  the 
interior  of  British  Columbia  with  some  of  the  property  associated  with  the 
ranch  located  upstream  of  Nicola  Lake  and  Douglas  Lake  on  the  Nicola  River. 
It  has  been  referred  to  in  the  evidence  as  the  Home  Ranch. 

The  Home  Ranch  property  in  question,  and  more  generally  the  area  of  the 
Nicola  River,  has  been  referred  to  as  being  in  a nine-year  dry  spell. 
Mr.  Gardner,  the  manager  of  the  defendant  company,  describes  the  conditions  as 
extremely  dry,  the  driest  since  he  arrived  in  1979. 

From  the  Nicola  River  a diversion  ditch  runs  to  Sanctuary  Lake  and  from 
Sanctuary  Lake  to  Douglas  Lake.  Sanctuary  Lake  is  a small  lake  and  nearby  are 
located  the  buildings  and  houses  of  the  defendant  company's  Home  Ranch.  The 
diversion  ditch  is  used  to  provide  water  for  domestic  purposes  and,  as  well, 
the  water  flow  incidentally  maintains  the  level  of  Sanctuary  Lake.  Nicola 
River,  below  the  diversion  ditch,  flows  without  interruption  or  concern  for 
other  water  licences  into  Douglas  Lake.  The  water  flows  thereafter  into 
Nicola  Lake,  then  by  way  of  the  Nicola  River  into  the  Thompson  River. 

In  the  fall  of  1987  the  water  level  of  the  Upper  Nicola  River  was  low, 
lower  than  normal  for  this  time  of  year  when  the  water  level  is  traditionally 
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low.  Mr.  Nielsen,  who  has  worked  for  the  defendant  company  in  excess  of 
21  years,  stated  he  had  never  seen  the  diversion  ditch  dry  prior  to  1987.  He 
also  says  that  in  the  late  summer  and  fall  water  flow  was  very  low. 

Prior  to  November  19th,  efforts  were  made  to  direct  water  into  the  ditch 
and  on  November  18th,  1987,  there  was  no  discernible  flow  in  the  river.  The 
only  water  noted  was  in  the  lower  oxbow  where  a 20-foot  by  15-foot  pond, 
4 feet  deep,  was  observed.  As  a result  of  no  water  in  the  ditch  there  was  no 
water  for  the  Woodward's  home  and  because  Mr.  Woodward,  with  company,  was 
expected  to  arrive  shortly,  Mr.  Nielsen  brought  in  an  excavator  and  worked 
with  the  excavator  on  the  sandbar  on  the  north  side  of  the  river.  They 
scooped  the  bed  out  of  the  river,  along  the  river,  and  down  to  the  diversion 
ditch  to  move  the  water  from  the  pool  downstream  into  the  diversion  ditch. 
The  removed  river  bed  was  dumped  on  the  sandbar  and  formed  what  has  been 
described  as  the  dike  or  the  berm.  Mr.  Nielsen  states  that  he  intended  to 
remove  the  material  from  the  sandbar  but,  because  of  the  shortage  of  equipment 
and  the  Christmas  holidays,  the  material  was  not  removed  prior  to  the  time  the 
works  were  detected. 

The  material  did  not  form  a dike  of  uniform  height  or  consistency  as  one 
would  initially  conclude  from  looking  at  the  photographs  and  no  doubt  from 
visiting  the  site.  After  hearing  all  the  evidence  and  reviewing  the 
photographs,  I accept  that  the  material  from  the  river  bed  was  not  deposited 
with  an  intention  to  construct  a dike  but  rather  was  deposited  in  the  manner 
it  was  as  a temporary  measure.  After  reviewing  all  of  the  evidence  I am 
satisfied  that  the  facts  are  as  outlined  above. 

The  diversion  ditch  culvert  became  plugged  as  a result  of  the  debris 
moving  in  the  culvert  from  beaver  activity  and  the  activity  of  the  crew  of  the 
defendant  company  in  scooping  out  the  bottom  of  the  river  bed.  When  trying  to 
unplug  the  culvert,  it  was  broken  and  had  to  be  removed. 

As  a result  of  the  excavator  being  on  the  site,  the  excavator  was  used  to 
cut  through  the  oxbows.  The  purpose  of  the  cuts  through  the  oxbows  was  to 
relieve  pressure  on  the  banks  of  the  oxbows  during  high  water  and  thereby  to 
cut  down  on  erosion  in  this  area.  The  first  or  lower  oxbow  is  that  first 
upstream  from  the  point  of  diversion  into  the  diversion  ditch  and  also 
referred  to  in  the  Information  as  being  approximately  75  yards  up  river  from 
the  mouth  of  the  diversion  ditch.  The  second  or  upper  oxbow  is  that  next 
upstream  from  the  point  of  diversion  into  the  diversion  ditch  and  referred  to 
in  the  Information  as  being  approximately  250  yards  up  river  from  the  mouth  of 
the  diversion  ditch.  Mr.  Nielsen  states  the  upper  oxbow  cut  was  made 
18  inches  above  the  original  stream  bed  and  the  lower  oxbow  was  designed  to  be 
from  one  foot  to  18  inches  above  the  stream  bed  as  well.  This  work  on  the 
lower  oxbow  was  done  on  Friday,  November  20th,  1987  and  the  work  on  the  upper 
oxbow  was  done  on  Monday,  November  23rd,  1987.  Mr.  Nielsen  says  that  from  the 
time  the  cuts  were  made  until  December  20th,  1987,  there  was  little  increase 
in  the  flow  of  the  river.  Thereafter  Mr.  Nielsen  was  on  holidays  and  there  is 
no  evidence  of  the  actual  water  levels  and  water  flow  within  the  river. 
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Although  there  was  a difference  in  the  bed  levels  of  the  oxbows  and  the 
cuts,  it  was  observed  by  Conservation  Officers  and  others  that  water  was 
flowing  in  the  cuts  to  a greater  degree  than  in  the  oxbows,  if  at  all  in  the 
oxbows. 

On  January  7th,  1988,  when  the  works  of  the  defendant  company  were  still 
in  place  and  were  in  the  process  of  being  detected  by  the  authorities. 
Conservation  Officer  Crack  attended  to  the  area.  He  observed  at  the  Highway 
Bridge  across  the  Nicola  River,  above  Douglas  Lake,  that  there  was  a flow  of 
water  in  the  river  with  the  water  being  about  1^  feet  wide  and  from  4 to 
5 inches  deep.  At  English  Bridge,  which  is  above  the  diversion  ditch  and  some 
4 to  5 miles  above  the  Highway  Bridge,  Mr.  Crack  observed  that  there  was  a 
greater  flow  than  that  at  the  Highway  Bridge.  Mr.  Crack  thereafter  went  to 
the  private  bridge  next  to  the  diversion  ditch  which  is  approximately  1^  to 
2 miles  above  the  Highway  Bridge.  He  observed  that  all  the  surface  flow  of 
the  Nicola  River  was  flowing  into  the  diversion  ditch.  Mr.  Crack  observed  the 
river  downstream  from  the  diversion  ditch  by  driving  along  the  road  parallel 
to  the  river  and  at  one  point  saw  a slight  flow  to  the  water  in  the  river  but 
nothing  like  the  flow  above  the  diversion  ditch.  The  total  length  of  the 
diversion  ditch  from  Nicola  River  through  Sanctuary  Lake  into  Douglas  Lake  was 
estimated  to  be  approximately  one  mile. 

After  the  works  were  detected,  efforts  were  made  to  determine  fish 
population  in  the  Nicola  River.  From  the  numbers  detected  by 
electro-shocking,  I am  unable  to  conclude  anything  with  regard  to  the  number 
of  fish  in  the  habitat  of  the  Nicola  River  save  and  except  to  say  that  fish 
were  present  in  some  areas. 

A number  of  species  of  fish  are  natural  to  the  Nicola  River.  Kokanee  are 
found  in  the  Nicola  River  upstream  from  Douglas  Lake.  They  would  migrate  from 
the  lake  upstream  to  spawn  in  the  fall  and  to  return  thereafter  to  the  lake. 
The  eggs  would  overwinter  in  the  stream  gravel,  hatching  in  April  or  early 
May.  The  fry  thereafter  would  move  into  the  lake. 

Rainbow  Trout  spawn  in  the  spring.  Some  Rainbow  would  stay  their  entire 
life  in  the  river  while  others  would  be  lake  resident  who  would  migrate  into 
the  river  to  spawn  and  then  return  to  the  lake. 

Chinook  and  Coho  salmon  are,  as  well,  to  be  found  in  the  Nicola  River 
watershed.  Both  Chinook  and  Coho  salmon  migrate  upstream  in  the  fall  to 
spawn.  After  spawning  the  mature  salmon  die.  The  eggs  of  both  are  deposited 
in  the  gravel  beds  of  the  river  where  they  remain  over  winter.  They  hatch  in 
the  winter  and  in  spring  and  remain  for  a month  or  more  in  the  gravel.  The 
majority  of  the  young  salmon  stay  in  fresh  water  for  approximately  one  year 
and  thereafter  migrate  to  the  ocean.  There  are  only  a small  number  of  Coho 
salmon  above  Douglas  Lake  and,  in  an  effort  to  enhance  their  numbers,  in  the 
spring  of  1987  and  1988  there  were  releases  of  hatchery  Coho  in  the  Nicola 
River  above  Douglas  Lake. 

A great  deal  of  evidence  has  been  heard  about  the  water  levels  in  the 
Nicola  River  above  Douglas  Lake.  It  is  evident  that  a great  demand  is  placed 
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on  this  source  of  water  during  the  summer  for  irrigation.  Even  when  drought 
conditions  do  not  exist  there  are  competing  interests  for  the  limited  quantity 
of  water  available  in  this  river  for  irrigation  and  fisheries'  needs.  Water 
management  is  always  of  utmost  importance.  When,  as  in  1987,  severe  water 
shortages  are  encountered,  special  measures  and  precautions  may  be  needed  to 
ensure  all  interests  as  best  they  can  be  are  met. 

But,  between  November  19th,  1987  and  January  8th,  1988,  the  time  referred 
to  in  the  Information,  the  competing  concerns  of  fisheries  and  water  use 
through  irrigation  are  of  no  concern.  It  is  as  a result  of  natural  conditions 
that  the  water  levels  became  so  depleted  and  actions  were  taken  by  Mr.  Nielsen 
and  the  defendant  company  to  vary  the  water  flow. 

I am  satisfied  that  on  November  18th  and  November  19th,  1987,  at  least, 
there  was  no  appreciable  flow  in  the  Nicola  River.  For  some  period  of  time 
the  normal  flows  that  one  would  expect  in  the  fall,  albeit  low,  were  not  being 
sustained.  The  low  water  levels  were  not  as  a result  of  human  intervention 
through  irrigation  use  or  other  lawful  or  unlawful  diversion  but  rather  as  a 
result  of  natural  occurrences. 

Statistical  data  has  been  presented  in  court  to  suggest  or  to  conclude 
that  because  there  was  a certain  gauged  water  flow  at  another  site,  with 
certain  calculations  one  could  conclude  that  in  the  area  in  question  there  was 
flowing  water.  Evidence  which  I accept  was  presented  calling  into  question 
the  conclusions.  I am  prepared  to  accept  first-hand  observations  that  are  not 
disbelieved.  I am  sure  the  statistical  calculations  are  of  assistance  for 
many  purposes  but  not  to  prove  an  occurrence  beyond  a reasonable  doubt. 

On  January  8th,  1988  the  discernible  water  flowing  down  the  Nicola  River 
was  in  total  being  diverted  into  the  diversion  ditch.  That  flow  was  measured 
at  approximately  4 cubic  feet  per  second  (CFS).  It  was  noted  that  there  was 
an  air  space  above  the  existing  water  level  in  the  ice  covering  the  water.  It 
is  apparent  that  the  water  level  was  then  higher  than  observed  on  January  8th, 
1988.  The  higher  water  level  could  have  been  caused  by  a downstream  blockage 
by  beavers,  a continual  problem  in  the  area,  as  well  as  by  a greater  flow  of 
water. 

Traditionally  the  Nicola  River  watershed  has  a cycle  of  late  spring 
run-off  as  a result  of  melting  snow  accumulation  supplemented  with  spring 
rainfall.  There  is  then  a decrease  in  water  flow  through  summer  into  early 
fall  with  some  recovery  of  flow  thereafter  as  a result  of  fall  precipitation. 
The  flow  remains  stable  with  a slight  drop  through  winter.  In  the  Nicola 
River  above  Douglas  Lake,  in  August,  the  normal  flow  is  in  the  range  of  2 CFS 
and  in  dry  years  it  is  less  than  1 CFS.  It  was  estimated  that  in 
September  1988,  with  a river  flow  of  1.5  CFS  and  with  the  diversion  ditch 
headgate  open,  there  was  no  flow  over  the  sill  below  the  private  bridge  but 
rather  a seepage  under  the  concrete  sill.  Downstream  the  water  would  again 
resurface  and  form  part  of  the  surface  water  system. 

It  has  been  conceded  ant  it  is  evident  that  the  area  of  the  Nicola  River 
below  the  diversion  ditch  and  the  two  oxbows  are  fish  habitat.  As  of 
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November  19th,  1987,  the  date  the  channel  into  the  diversion  ditch  was  dug,  a 
set  of  conditions  existed  that  may  have  been  in  existence  for  a period  of  days 
or  weeks  with  little,  if  any,  replenishment  of  surface  water  by  flows  in  the 
Nicola  River.  The  area  in  question  was  in  a state  of  the  most  serious  drought 
of  20  years.  On  November  19th,  1987,  there  was  no  discernible  surface  flow 
over  the  sill  under  the  private  bridge  at  the  point  of  the  diversion  ditch. 

There  exists  in  the  Nicola  Valley  Basin,  in  the  area  in  question,  a water 
dynamics  consisting  of  surface  and  ground  water.  Although  surface  flow  had 
ceased,  there  was  a replenishment  of  the  surface  flow  downstream  from  the 
private  bridge  by  ground  water.  The  ground  water  system  remains,  with  some 
fluctuation,  fairly  constant. 

As  a result  of  the  natural  dewatering  associated  with  the  cessation  of 
surface  water  flow,  a state  of  the  environment  for  fish  and  invertebrates 
would  exist  which  would  allow  animals  to  survive  in  the  pools,  glides  and 
riffles  that  are  replenished  by  ground  water.  Should  the  condition  as  present 
on  November  19th,  1987  continue  for  some  period  of  time,  what  time  is  unknown, 
a naturally  imposed  minimum  level  of  fisheries  water  environment  would  be 
created.  This  would  be  dependent  as  well  upon  how  long  the  natural  cessation 
of  water  flow  in  the  Nicola  River  had  continued.  The  condition  would  have  to 
continue  for  some  time  to  allow  the  environment  to  reach  a balance;  that  is, 
the  oxygen  level  to  be  depleted;  the  stranded  fish  to  die;  the  population  in 
the  over-populated  pools  to  stabilize;  moist  sand  containing  invertebrates, 
eggs  or  fry  under  the  sand  to  dry;  the  freezing  conditions  to  destroy  the  life 
susceptible  to  freezing  as  a result  of  the  low  water  and,  I am  sure,  a number 
of  other  factors.  Those  animals  that  survive  in  that  environment  should  then 
be  able  to  be  maintained  and  sustained  by  the  ground  water  system. 

I am  satisfied  that  there  was  not  a dramatic  cessation  of  water  flow 
caused  by  a diversion  of  flow  into  the  diversion  ditch,  but  rather  a natural 
dewatering  which  would  affect  both  oxbows  in  the  same  manner  as  the  river 
below  the  private  bridge.  The  conditions  of  watering  and  dewatering  in  the 
Nicola  River  occur  seasonally  and  more  regularly  as  a result  of  natural 
occurrences  such  as  precipitation  or  drought  or  freezing  or  thawing 
conditions.  It  can  result  from  the  intervention  of  man  with  the  use  of 
irrigation  equipment  or  storage  of  water.  The  shutting  off  of  irrigation 
equipment  or  the  opening  of  water  storage  sheds  could  as  well  have  an  affect. 

I am  satisfied  that  the  works  carried  on  by  the  defendant  company  were 
intended  to  be  a removal  of  the  river  bed  to  allow  the  water  to  flow  into  the 
diversion  ditch  and  although  the  material  placed  on  the  river  sandbar  was  not 
intended  to  be  a dike,  it  would  effectively  constitute  and  work  like  a dike. 

Section  31(1)  of  the  Fisheries  Act  States: 

"No  person  shall  carry  on  any  work  or  undertaking  that  results  in  the 
harmful  alteration,  disruption  or  destruction  of  fish  habitat." 

During  submissions  from  counsel  I referred  to  s.31  as  being  proclaimed  as 
S.35  of  the  Fisheries  Act,  R.S.C.  1985  which  is  correct  but  the  1985  Revised 


54 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


Statutes  of  Canada  were  not  proclaimed  until  December  12th,  1988.  Was  there  a 
work  or  undertaking  that  resulted  in  the  harmful  alteration,  disruption  or 
destruction  of  fish  habitat? 

In  the  Oxford  English  Dictionary ^ disruption  is  defined  as,  "The  action 
of  rending  or  bursting  asunder;  violent  dissolution  of  continuity;  forcible 
severance."  Destruction  is  defined  as,  "The  fact,  condition  or  state  of  being 
destroyed;  ruined."  Alteration  is  defined  as,  "A  change  in  the  character  or 
appearance  of  anything  viewed  as  a fact;  an  altered  or  changed  condition." 

I am  satisfied  that  what  was  done;  that  is,  the  cuts  across  both  oxbows 
and  the  diverting  of  water  into  the  diversion  ditch  did  not  constitute  a 
disruption  or  destruction  of  fish  habitat  in  the  oxbows  or  in  the  Nicola  River 
below  the  private  bridge.  It  could  only  be  considered  as  an  alteration  of  the 
fish  habitat.  Because  of  the  uncertainty  as  to  the  number  of  fish,  the  water 
levels  and  flows  prior  to  and  after  November  19th,  1987,  accordingly,  the 
impact  of  the  works  of  the  defendant  company  is  unknown.  One  could  guess;  one 
could  estimate;  but  it  has  not  been  proven  beyond  a reasonable  doubt  that 
there  has  been  a harmful  alteration  of  fish  habitat  in  the  three  areas 
mentioned. 

But  that  does  not  apply  to  the  specific  area  where  the  trenching  and 

moving  of  water  from  the  pool  into  the  diversion  ditch  occurred.  At  that 
location  there  was  a harmful  alteration,  disruption  or  destruction  of  fish 
habitat.  Fish  habitat  by  s.31(5)  of  the  Fisheries  Act  means  "spawning  grounds 
and  nursery,  rearing,  food  supply  and  migration  areas  on  which  fish  depend 
directly  or  indirectly  in  order  to  carry  out  their  life  processes."  The 
riverbed  in  the  area  in  question  was  removed  and  destroyed.  It  is  not  an 
ongoing  offence  as  provided  by  s.33(6)  of  the  Fisheries  Act  but  rather  one 
that  occurred  at  the  time  the  work  was  being  performed. 

Accordingly  I find  Arnold  Nielson  and  Douglas  Lake  Cattle  Company  Ltd. 
guilty  on  Count  1 of  the  Information.  I find  Arnold  Nielsen  not  guilty  on 
Count  5 and  Count  7.  I find  the  Douglas  Lake  Cattle  Company  Ltd.  not  guilty 
of  Count  5,  Count  7,  Count  13,  Count  15,  Count  17,  Count  19,  Count  21, 
Count  23,  and  Count  25. 

With  regard  to  the  Water  Act  offences,  I am  satisfied  that  the  water 
license  that  allows  the  defendant  company  to  use  water  for  irrigation  and 
incidental  domestic  use  does  not  allow  the  defendant  company  to  involve 
themselves  in  the  trenching  and  work  in  the  manner  that  was  done  by 

Mr.  Nielsen  and  the  defendant  company.  Section  4 of  the  water  Act  entitles 
the  holder  of  a water  license  to  do  certain  things  in  a manner  provided  in  the 
license.  The  license  states,  "...  that  the  works  for  the  diversion  and 
carriage  of  the  water  under  the  said  license  have  been  completed  ...". 
Further,  paragraph  (i)  of  the  license  states: 

"Before  any  change  is  made  in  the  said  works  which  would  be  a material 
deviation  from  the  plans  as  approved  or  the  works  as  accepted  by  the 
Comptroller,  plans  of  such  proposed  change  must  be  filed  with  the  Comptroller 
and  approved  by  him." 
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All  of  the  activities  conducted  by  the  defendant  company  in  the  Nicola 
River  were  without  permission  and  were  conducted  well  after  the  date  of  the 
issuance  of  the  water  license  on  August  19th,  1927.  They  were,  as  well,  works 
conducted  beyond  the  authority  of  the  license. 

The  Crown  concedes,  and  I agree,  that  the  principle  against  multiple 
convictions  as  outlined  in  Regina  and  Kienapple  is  applicable  to  those  counts 
under  s.41(l)(g);  s.41(l)(j);  and  s.41(l)(l)  of  the  water  Act.  The  offences 
are  continuing  offences  from  the  time  the  offence  was  first  committed  through 

to  the  date  of  discovery,  that  is  January  8th,  1988. 

I am  satisfied  that  the  actions  of  the  defendant  company  and  Mr.  Nielsen 
at  the  area  of  the  diversion  ditch  constituted  offences  under  the  three 
subsection  of  s.41(l)  of  the  Water  Act  and  that  a finding  of  guilt  should  be 
made  under  s.41(l)(l)  of  the  Water  Act. 

Accordingly  I find  Mr.  Nielsen  guilty  of  Count  4,  Count  6 and  Count  8.  I 
find  the  defendant  company  guilty  of  Count  4 (November  19,  1987)  and  Count  10 
(November  20,  1987  to  January  8,  1988,  inclusive). 

With  regard  to  the  cut  across  the  first  oxbow,  the  defendant  company  is 
guilty  of  Count  6 (November  20th,  1987)  and  Count  11  (November  21,  1987  to 
January  8,  1988,  inclusive).  With  regard  to  the  cut  across  the  second  oxbow, 
I find  the  defendant  company  guilty  of  Count  12  (November  23,  1987  to 
January  8,  1988,  inclusive). 

With  regard  to  all  other  offences  under  the  Water  Act,  they  are  governed 
by  the  principle  against  multiple  convictions  or  are  duplicates  in  time  of 
those  offences  of  which  Mr.  Nielsen  and  the  defendant  company  have  been  found 
guilty  and  accordingly  a conditional  judicial  stay  is  entered  with  regard  to 
Count  2,  Count  3,  as  it  relates  to  the  defendant  company.  Count  8,  Count  9, 
Count  14,  Count  16,  Count  18,  Count  20,  Count  22,  Count  24,  and  Count  26. 
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ONTARIO  PROVINCIAL  COURT 

R.  V.  E.B.  EDDY  FOREST  PRODUCTS  LTD. 


FITZGERALD.  Prov.  Ct.  J. 


Toronto,  January  8,  1986 


Fisheries  Act,  R.S.C.  1970,  c.F-14,  as  amended  - Accused  charged  with 
offence  under  section  33(2),  depositing  a deleterious  substance  into  water 
frequented  by  fish  - Wood  by-product  known  as  "soap"  into  the  Spanish  River  - 
Accused  brings  motion  to  quash  the  information  based  on  provisions  of 
section  146  of  the  Ontario  Environmental  Protection  Act  - Motion  denied. 

The  accused  was  charged  with  an  offence  under  section  33(2)  of  the 
Fisheries  Act,  depositing  a deleterious  substance  into  water  frequented  by 
fish.  The  product  in  this  case  is  a wood  by-product,  commonly  known  as  "soap" 
from  the  accused,  pulp  and  paper  mill  near  the  town  of  Espanola.  The  water  is 
the  Spanish  River.  Prior  to  entering  a plea,  the  accused's  brought  a motion 
to  quash  the  information  based  on  the  provisions  of  section  146,  subsection  2 
of  the  Ontario  Environmental  Protection  Act,  and  tO  determine  whether  the 
presented  section  is  applicable  to  this  defendant.  The  section  indicates  that 
a person  who  complies  fully  with  a Control  Order  or  Approval  that  is  in  effect 
at  that  particular  time  shall  not  be  prosecuted  for  or  convicted  of  an  offence 
in  respect  of  the  matter  or  matters  dealt  with  in  the  Order  or  Approval  that 
occurs  during  the  period  within  which  the  Control  Order  of  Approval  is 
applicable. 

Held,  the  motion  was  denied. 

The  Court  held  that  it  was  unable  to  make  a finding  that  the  applicant 
was  at  all  material  times  complying  fully  with  the  amending  control  order 
issued  to  it.  What  comes  before  the  Court  on  this  motion  is  not  one  of  those 
extreme  situations  referred  to  in  the  cases  constituting  an  abuse  of  the 
process  of  the  Court.  The  application  of  the  Fisheries  Act  and  whether  the 
applicant  is  an  "existing  mill"  are  matters  to  be  considered  by  a trial  judge. 
Further,  it  was  not  established  that  there  was  an  implied  undertaking  by  the 
Crown  not  to  prosecute,  nor  does  it  appear  that  there  has  been  any  abuse  of 
prosecutorial  discretion.  It  was  not  established  on  the  evidence  that  the 
applicant  had  complied  fully  with  an  order  or  programme  approval  which  would 
render  it  immune  from  prosecution. 


5 F.P.R 


E.B.  EDDY  FOREST  PRODUCTS  LTD 


57 


R.  c.  E.B.  EDDY  FOREST  PRODUCTS  LTD. 


Le  juge  FITZGERALD,  Toronto,  le  8 janvier  1986 

juge  de  la  Cour  provinciale 


LOI  Sim  LES  PECHES,  S.R.C.  1970,  CHAP.  F-14  ET  SES  MODIFICATIONS  - LA 
DEFENDERESSE  EST  ACCUSEE  D'UNE  INFRACTION  PREVUE  AU  PARAGRAPHE  33(2),  SOIT  LE 
DEPOT  D'UNE  SUBSTANCE  DELETERE  DANS  UN  COURS  D'EAU  HABITS  PAR  LE  POISSON  - UN 
PRODUIT  DERIVE  DU  BOIS  APPELE  <( SAVON » ("SOAP")  A ETE  DEPOSE  DANS  LA  RIVIERE 
SPANISH  - LA  DEFENDERESSE  PRESENTS  UNE  REQUETE  VISANT  A ANNULER  LA 
DENONCIATION,  EN  SE  FONDANT  SUR  LES  DISPOSITIONS  DE  L' ARTICLE  146  DE  LA  LOI 
SUR  LA  PROTECTION  DE  L ' ENVIRONNEMENT  DE  L' ONTARIO  - REQUETE  REJETEE. 

LA  DEFENDERESSE  EST  ACCUSEE  D ' AVOIR  COMMIS  UNE  INFRACTION  PREVUE  AU 
P7[RAGRAPHE  33(2)  DE  LA  LOI  SUR  LES  PECHES,  SOIT  D' AVOIR  DEPOSE  UNE  SUBSTANCE 
DELETERE  DANS  UN  COURS  D 'EAU  HABITE  PJUi  LE  POISSON.  LE  PRODUIT  EN  L 'ESPECE 
EST  UN  DERIVE  DU  BOIS  HABITUELLEMENT  APPELE  «SAVONj>  ("S0AP")_;  CE  PRODUIT  A 
ETE  REJETE  PAR  L'USINE  DE  PATE  A PAPIER  DE  LA  DEFENDERESSE  SI  TUBE  PRES  DE  LA 
VILLE  D'ESPANOLA.  LE  COURS  D'EAU  EN  QUESTION  EST  LA  RIVIERE  SPANISH.  AVANT 
DE  DEPOSER  UN  PLAIDOYER,  LA  DEFENDERESSE  A PRESENTE  UNE  REQUETE  EN  VUE 
D' ANNULER  LA  DENONCIATION,  EN  SE  FONDANT  SUR  LES  DISPOSITIONS  DU  PARAGRAPHE 
146(2)  DE  LA  LOI  SUR  LA  PROTECTION  DE  L ' ENVIRONNEMENT  DE  L' ONTARIO,  ET  EN  VUE 
DE  DETERMINER  SI  LA  DISPOSITION  INVOQUEE  S' APPLIQUE  A ELLE . LA  DISPOSITION 
PREVOIT  QU'UNE  PERSONNE  QUI  SE  CONFORMS  PLEINEMENT  A UN  ARRETE  D ' INTERVENTION 
OU  A UNE  APPROBATION  QUI  EST  EN  VIGUEUR  A CE  MOMENT-LA  NE  PEUT  ETRE  POURSUIVIE 
A L'EGTUiD  D'UNE  INFRACTION  VISEE  PAR  L' ARRETE  OU  L 'APPROBATION  OU  COMMISE  AU 
COURS  DE  LA  PERIODS  D 'APPLICATION  DE  L 'ARRETE  OU  DE  L 'APPROBATION,  NI  DECLARES 
COUPABLE  DE  LADITE  INFRACTION. 

DECISION  : LA  REQUETE  EST  REJETEE. 

LA  COUR  A DECIDE  QU'ELLE  NE  POUVAIT  EN  ARRIVED  A LA  CONCLUSION  QUE  LA 
REQUERANTE  S' EST  CONFORMEE,  EN  TOUT  TEMPS  PERTINENT,  A L' ARRETE  D ' INTERVENTION 
DELIVRE  A SON  EGARD.  LA  QUESTION  DONT  LA  COUR  EST  SAISIE  DANS  LA  PRESENTE 
REQUETE  NE  PORTE  PAS  SUR  L'UNE  DE  CES  SITUATIONS  EXTREMES  QUI  CONSTITUENT, 
D'APRES  LA  JURISPRUDENCE,  UN  EMPLOI  ABUSIF  DES  PROCEDURES  DE  LA  COUR.  LES 
QUESTIONS  DE  SAVOIR  SI  LA  LOI  SUR  LES  PECHES  S 'APPLIQUE  ET  SI  LA  REQUERANTE 
EST  UNE  <<USINE  EXIST  ANTE))  DOIVENT  ETRE  ETUDIEES  PAJ?  UN  JUGE  DE  PREMIERE 
INSTANCE.  EN  OUTRE,  IL  N'A  PAS  ETE  ETABLI  QUE  LA  COURONNE  S'ETAIT  ENGAGES 
IMPLICITEMENT  A NE  PAS  ENGAGER  DE  POURSUITES  ET  IL  NE  SEMBLE  PAS  NON  PLUS 
QU'ELLE  AIT  ABUSE  DE  SON  POUVOIR  DISCRETIONNAIRE  EN  NATIVE  DE  POURSUITES.  LA 
PREUVE  N'A  PAS  DEMONTRE  QUE  LA  REQUERANTE  S'ETAIT  PLEINEMENT  CONFORMEE  A UN 
ARRETE  D ' INTERVENTION  OU  A UNE  APPROBATION  DE  PROGRAMME  DE  FAQON  A ETRE 
PROTEGEE  DE  TOUTES  POURSUITES. 
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REASONS/MOTIF: 

M.H.  Patel,  for  the  Crown 

Mr.  Parker,  for  the  accused  McMullen  and  Howard 

Mr.  Smith,  for  E.B.  Eddy 

FITZGERALD,  Prov.  Ct.  J.  This  matter  is  on  the  docket  today  for  purposes  of 
decision  on  a pre-trial  motion.  E.B.  Eddy  Forest  Products  Limited  is  charged 
"on  or  about  the  5th  day  of  July,  1983,  at  the  Town  of  Espanola,  in  the 
District  of  Sudbury,  unlawfully  did  deposit  a deleterious  substance  in  water 
frequented  by  fish;  to  wit,  a wood  by-product  commonly  known  as  "soap",  from 
your  pulp  and  paper  mill  in  or  near  the  Town  of  Espanola,  into  the  Spanish 
River,  contrary  to  Section  33(2)  of  the  Fisheries  Act,  Revised  statutes  of 
Canada,  1970,  Chapter  F-14,  as  amended". 

Prior  to  pleading  to  this  charge,  the  applicant,  E.B.  Eddy  Forest 

Products  Ltd.  brought  a motion  for  "One;  An  order  quashing  the  informations 
of  Dennis  Skan,  sworn  the  18th  day  of  April,  1984  and  the  information  of  Mark 
McKenney,  sworn  the  14th  day  of  July,  1983  on  the  ground  that  the  Honourable 
Court  did  not  have  jurisdiction  to  try  the  offences  alleged  in  the 

informations  by  reason  of  the  operation  of  Section  146(2)  of  The  Environmental 
Protection  Act,  the  revised  Statutes  of  Ontario,  1980.  Chapter  141,  as 

amended,  since  at  all  material  times  E.B.  Eddy  Forest  Products  Limited  was 
complying  fully  with  an  amending  control  order,  issued  to  it  pursuant  to  the 
Act  by  the  Director  on  the  20th  day  of  May,  1980. 

Secondly,  an  order  staying  the  proceedings  brought  pursuant  to  the 

informations  on  the  ground  that  the  proceedings  constitute  an  abuse  of  the 
process  of  the  Court  by  reason  of  (a)  the  specific  and/or  implied  undertaking 

by  the  Crown  not  to  prosecute  the  applicant  in  respect  to  pollution  on 

condition  that  the  applicant  comply  with  its  control  order;  (b)  the 

applicant's  full  compliance  with  the  control  order,  at  the  time  of  the  alleged 
offences  and  the  application  of  Section  146(2))  of  the  Act;  (c)  the 
inapplicability  of  Section  32(2)  of  the  Fisheries  Act  to  the  applicant  by 
reason  of  Section  33.1  of  the  Fisheries  Act  and  the  regulations  and  guidelines 
promulgated  under  the  Fisheries  Act  in  respect  of  pulp  and  paper  effluent. 

Three;  An  order  quashing  the  informations  of  the  ground  that  the 
applicant  is  not  subject  to  prosecution  under  Section  33(2)  of  the  Fisheries 
Act  because  the  applicant  is  governed  by  the  provisions  of  Section  33.1  of  the 
Fisheries  Act  by  reason  that  it  carries  on  a work  or  undertaking  referred  to 
therein  and  is  therefore  subject  only  to  prosecution  under  Section  33.4  of  the 

Fisheries  Act. 

Four;  Such  further  and  other  relief  as  the  Court  may  deem  just." 

Point  three  was  not  proceeded  with  as  a separate  item  because  it  was 
conceded  by  the  applicant  that  the  grounds  raised  in  that  paragraph  were  more 
in  the  nature  of  a proposed  defence  to  the  charge  rather  than  a ground  in 
support  of  a motion  prior  to  plea.  The  matters  so  raised,  however,  are 
relevant  to  that  part  of  the  motion  relating  to  the  abuse  of  process 
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allegation  and  in  the  submissions  of  the  applicant,  and  were  therefore  not 
abandoned  for  that  purpose. 

Darwin  Toward  and  Doug  McMullen,  two  senior  employees  of  the  applicant, 
charged  separately,  appeared  with  counsel  and  were  afforded  status  in  the 
proceeding. 

Because  of  the  nature  of  the  application,  it  was  decided  that  the  motion 
ought  to  be  heard  and  determined  before  calling  upon  the  defendant  corporation 
to  plead  to  the  charges.  The  applicant  was  permitted  to  proceed  by  way  of 
viva  voce  evidence,  and  an  attempt  was  made  to  limit  the  evidence  to  the 
matters  directly  in  issue  on  the  application  and  not  going  to  the  merits  of 
the  defence,  notwithstanding  some  inter-relationship  between  both. 

I am  indeed  indebted  to  counsel  for  the  thoroughness  of  their  research 
and  preparation  in  both  the  law  and  the  evidence  presented  in  a somewhat 
complicated  and  technical  matter,  and  I also  wish  to  express  my  appreciation 
to  counsel  and  to  the  parties  themselves  for  their  patience  over  the  somewhat 
protracting  period  of  time  required  to  bring  us  to  this  day. 

Section  146(2)  of  the  Environmental  Protection  Act  reads  I 
"Notwithstanding  subsection  (1)  a person  to  whom  an  order  or  programme 
approval  of  the  Minister  or  the  Director  is  directed,  who  complies  fully  with 
the  order  or  approval  shall  not  be  prosecuted  for,  or  convicted  of  an  offence 

in  respect  of  the  matter  or  matters  dealt  with  in  the  order  or  approval  that 

occurs  during  the  period  within  which  the  order  or  programme  approval  is 
applicable." 

Having  heard  the  evidence  and  the  submissions  of  Counsel,  and  having 
considered  the  legislation  and  the  authorities  cited,  it  would  be  the 
considered  opinion  of  the  Court,  as  follows: 

1.  I am  unable  to  make  a finding  that  the  applicant  was  at  all  material  times 

complying  fully  with  the  amending  control  order  issued  to  it. 

2.  While  the  Court  enjoys  jurisdiction  to  stay  proceedings  in  appropriate 

cases  on  the  grounds  that  the  proceedings  constitute  an  abuse  of  the 

process  of  the  Court,  what  comes  before  the  Court  on  this  motion  is  not 

one  of  those  extreme  situations  referred  to  in  the  cases  as  requiring 
that  sort  of  relief. 

3.  Whether  the  applicant  is  an  "existing  mill",  and  the  application  of  the 
Fisheries  Act,  including  the  Guidelines  and  Regulations  made  pursuant  to 
that  current  legislation,  are  in  my  view,  matters  to  be  considered  by  a 
trial  judge. 

4.  It  has  not  been  established  that  there  was  an  implied  undertaking  by  the 

Crown  not  to  prosecute,  nor  does  it  appear  that  there  has  been  any  abuse 

of  prosecutorial  discretion. 
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In  my  view,  it  has  not  been  established  that  the  applicant  is  exempt  from 
prosecution  under  Section  146(2)  of  the  Environmental  Protection  Act, 
The  burden,  of  course,  rests  with  the  applicant.  It  has  not  been 
established  on  the  evidence  that  the  applicant  had  complied  fully  with  an 
order  or  programme  approval  which  would  render  it  immune  from  prosection. 

Further,  I am  inclined  to  agree  with  the  submission  of  the  Crown  that  the 
public  interest  requires  that  the  issues  be  determined  at  trial. 

In  the  result,  the  motion  is  denied  and  the  defendants  will  be  asked  to 
plead. 
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ONTARIO  DISTRICT  COURT 
R.  V.  E.B.  EDDY  FOREST  PRODUCTS  LTD. 


OSBORNE,  Dist.  Ct.  J.  Toronto,  July  4,  1986 


Summary:  Application  for  certiorari  with  prohibition  in  aid  dismissed 

because  trial  judge  had  jurisdiction  to  decide  pre-trial  abuse  of  process 
motion  and  had  exercised  it. 

REASONS/MOTIF; 

At  the  opening  of  this  matter,  crown  counsel  moved  to  quash  the 
defendant's  applications.  Extensive  and  able  submissions  were  made,  which 
submissions  gave  rise  to  two  questions: 

1.  Does  this  Court  have  jurisdiction  to  hear  these  applications,  given  the 
Prov.  Ct.  Judge's  disposition  of  the  defendants'  abuse  of  process 
motions. 

2.  If  I have  jurisdiction  to  hear  this  matter  should  that  jurisdiction  be 
exercised. 

It  is  significant  that  the  learned  Prov.  Ct.  Judge  dealt  with  the  above 
issues  raised,  after  the  defendants'  had  been  arraigned  on  the  Fisheries  Act 
informations  before  the  Court.  Although  the  defendants  did  not  enter  pleas, 
the  Prov.  Ct.  Judge  heard  the  above  applications  as  the  trial  judge,  and  as 
part  of  the  trial  process,  the  trial  had  begun.  In  my  view,  the  trial  should 
continue  without  the  delay  necessarily  attendant  upon  the  bringing  of  an 
application  of  this  sort.  Although  I have  jurisdiction  to  deal  with  this 
matter,  I do  not  think  I should  exercise  that  jurisdiction  in  these 
circumstances.  Charter  cases  such  as  r.  v.  Morgantaier,  r.  v.  Kohler  5 O.A.C. 
317  and  r.  v.  Krakowski  41  O.R.  (2nd)  321  support  the  conclusion  that  the 
criminal  (or  quasi-criminal)  trial  process  should  not  be  unduly  interrupted. 
The  defendants  will  have  a sole  right  of  appeal.  I do  not  subscribe  to  the 
submission  that  this  is  the  only  occasion  on  which  the  defendants'  position  on 
the  abuse  issues  can  be  considered.  I do  not  think  Re  Abitibi  co.  Ltd.  v.  The 
Queen  (1979)  24  O.R.  (2nd)  742  is  authority  requiring  my  intervention.  The 
Prov.  Ct.  Judge  as  trial  judge  had  jurisdiction  to  dispose  of  the  issues 
before  him  as  he  did;  that  having  been  done,  the  trial  should  continue. 

Lastly,  I note  that  some  of  the  issues  argued  before  the  Prov.  Ct.  Judge 
and  before  me  such  as  the  control  orders  compliance  issue  may  be  properly 
viewed  as  defence,  not  abuse,  issues.  This  was  recognized  by  the  Prov.  Ct. 
Judge. 

For  these  reasons,  these  applications  are  dismissed. 
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R.  c.  E.B.  EDDY  FOREST  PRODUCTS  LTD. 


Le  juge  OSBORNE  Toronto,  4 juillet  1986 

AU  DEBUT  DE  L' AUDITION  DE  LA  CAUSE,  L'AVOCAT  DE  LA  COURONNE  A PRESENTS 
UNE  REQUETE  VI SANT  A FAIRS  ANNULER  LES  DEMANDES  DE  LA  DEFENDERESSE . LES 
ARGUMENTS  DETAILLES  ET  SERIEUX  QUI  ONT  ETE  PRESENTES  ONT  DONNE  LIEU  A DEUX 
QUESTIONS  : 

1.  LA  PRESENTS  COUR  A-T-ELLE  LA  COMPETENCE  VOULUE  POUR  ENTENDRE  LES  DEMANDES 
PRESENTEES  EN  L 'ESPECE,  COMPTE  TENU  DU  RE  JET  PAR  LE  JUGE  DE  LA  COUR 
PROVINCIALE  DES  REQUETES  POUR  ABUS  DE  PROCEDURE? 

2.  SI  J'AI  LA  COMPETENCE  VOULUE  POUR  ENTENDRE  LA  PRESENTS  CAUSE,  CETTE 
COMPETENCE  DEVRAIT-ELLE  ETRE  EXERCEE? 

IL  CONVIENT  DE  SOULIGNER  QUE  LE  SAVANT  JUGE  DE  LA  COUR  PROVINCIALE  A 
ETUDIE  LES  DEUX  QUESTIONS  SUSMENTIONNEES  UNE  FOIS  QUE  LA  DEFENDERESSE  A ETE 
POURSUIVIE  EN  JUSTICE  SELON  DES  DENUNCIATIONS  FONDEES  SUR  LA  LOI  SUR  LES 
PECHES.  MEME  SI  LA  DEFENDERESSE  N'A  PAS  DEPOSE  DE  PL AI DOVER,  LE  JUGE  DE  LA 
COUR  PROVINCIALE  A ENTENDU  LES  DEMANDES  SUSMENTIONNEES  COMME  JUGE  DE  PREMIERE 
INSTANCE;  LES  DEMANDES  CONSTITUAIENT  UNE  ETAPE  DU  PROCES  ET  CELUI-CI  AVAIT 
DEPUTE.  i MON  AVIS,  LE  PROCES  DEVRAIT  SE  POURSUIVRE  SANS  ETRE  RETARDS  PAR  LE 
DELAI  INHERENT  A LA  PRESENTATION  D'UNE  DEMANDS  DE  CETTE  NATURE.  MEME  SI  J'AI 
LA  COMPETENCE  VOULUE  POUR  STATUER  SUR  CETTE  QUESTION,  JE  NE  CROIS  PAS  QUE  JE 
DEVRAIS  EXERCER  CETTE  COMPETENCE  DANS  LES  CIRCONSTANCES  DE  LA  PRESENTS  CAUSE. 
D'APRES  CERTAINES  DECISIONS  FONDEES  SUR  LA  CHARTS,  COMME  R.  c.  MORGENTALER,  R. 
V.  KOHLER  5 O.A.C.  317  ET  R.  v.  KRAKOWSKI  41  O.R.  (2ND)  321,  LE  PROCES  EN 
MATTERS  CRIMINELLE  (OU  QUASI  CRIMINELLE)  NE  DEVRAIT  PAS  ETRE  INTERROMPU  DE 
FAQON  INDUE.  LA  DEFENDERESSE  N'AURA  QU'UN  DROIT  D' APPEL.  JE  NE  PAETAGE  PAS 
L'AVIS  SELON  LEQUEL  C'EST  LE  SEUL  MOMENT  OU  LES  ARGUMENTS  DE  LA  DEFENDERESSE 
AU  SUJET  DE  L'ABUS  DE  PROCEDURE  PEUVENT  ETRE  STUDIES.  JE  NE  CROIS  PAS  QUE 
L' ARRET  RE  ABITIBI  CO.  LTD.  v.  THE  QUEEN  (1979)  24  O.R.  (2ND)  742  EST  UNE 
DECISION  QUI  M' OBLIGE  A INTERVENIR.  A TITRE  DE  JUGE  DE  PREMIERE  INSTANCE,  LE 
JUGE  DE  LA  COUR  PROVINCIALE  AVAIT  LE  COMPETENCE  VOULUE  POUR  STATUER  SUR  LES 
QUESTIONS  QUI  LUI  ONT  ETE  PRESENTEES  COMME  IL  L'A  FAIT;  ETANT  DONNE  QU ' IL 
S' EST  PRONONCE,  LE  PROCES  DEVRAIT  SE  POURSUIVRE. 

ENFIN,  JE  SOULIGNE  QUE  CERTAINES  DES  QUESTIONS  PLAIDEES  DEVANT  LE  JUGE  DE 
LA  COUR  PROVINCIfiLE  ET  DEVANT  MOI , NOTAMMENT  LA  QUESTION  DU  RESPECT  DES 
ARRETES  D' INTERVENTION,  PEUVENT  ETRE  CONSIDEREES  i BON  DROIT  COMME  DES 
QUESTIONS  LIEES  A LA  DEFENSE  ET  NON  A L'ABUS  DE  PROCEDURE.  LE  JUGE  DE  LA  COUR 
PROVINCIALE  ETAIT  EG7VLEMENT  DE  CET  AVIS. 

POUR  CES  MOTIFS,  LES  DEMANDES  EN  L' ESPECE  SONT  REJETEES. 
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ONTARIO  PROVINCIAL  COURT  (CRIMINAL  DIVISION) 


R.  V.  E.B.  EDDY  FOREST  PRODUCTS  LIMITED 


FITZGERALD,  Prov.  Ct.  J.  Espanola,  February  3,  1988 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - E.B.  Eddy  found  to  be  an 
existing  mill,  and  appropriate  pollution  abatement  programs  have  not  yet  been 
fully  negotiated  - therefore  the  regulations  under  33(2)  (now  36(3))  do  not 
yet  apply  to  E.B.  Eddy  - therefore  provincial  control  order  is  the  operative 
standards. 

Defences  - due  diligence  - in  the  absence  of  legislative  standards,  it  is 
inappropriate  for  the  courts  to  resolve  conflicting  uses  on  a case  by  case 
basis  concerning  pulp  mills. 

Pollutant  and  Water  Body:  "Black  liquor",  a viscous  substance  of 
digested  wood  fibre  in  a sodium  hydroxide  soup,  from  a pulp  processing  mill 
into  the  Spanish  River,  Espanola,  Ontario,  resulting  in  the  death  of  120,000 
fish. 


Summary:  The  precipitating  event  for  these  charges  was  a massive  fish 
kill  (120,000  fish,  60,000  of  which  were  large  fish)  in  the  Spanish  River  in 
July  of  1983.  E.B.  Eddy  was  in  the  process  of  getting  the  Mill  up  and  running 
again  after  a brief  shut-down  in  order  to  bring  new  equipment  on-line.  This 
particular  start-up  had  numerous  problems  and  lasted  longer  than  usual.  In 
the  past,  periodic  shut-downs  for  maintenance  and  repair  were  regular 
occurrences,  however  the  massive  fish  kill,  the  spill  of  18,000  gallons  of 
tall  oil  soap  on  July  5,  1983  into  the  river,  and  the  elevated  levels  of 
liquor  in  the  river  on  this  occasion  were  not  routine  occurrences  and  several 
charges  were  laid  as  a result.  The  Vice  President,  D.  McMullan,  and 
superintendent  of  the  E.B.  Eddy  company,  D.  Howard  and  the  company  itself  were 
all  charged  in  connection  with  the  fish  kill.  The  company  pled  guilty  to  the 
soap  spill  at  an  earlier  hearing  on  January  19,  1987.  The  other  charges  were 
addressed  in  the  current  judgement,  which  involved  21  days  of  rather 
complicated  proceedings. 

Two  main  issues  were  addressed.  The  parties  argued  over  whether  or  not 
the  black  liquor  discharges  were  prohibited  within  the  framework  of  the 
regulations  under  s.  33(2)  of  the  Fisheries  Act  (and  a subordinate  issue  was 
whether  E.B.  Eddy's  compliance  with  a provincial  control  order  at  the  relevant 
time  was  significant),  and  second,  whether  the  presence  of  black  liquor  in  the 
river  actually  caused  the  fish  kill. 

It  was  clear  from  the  evidence  that  E.B.  Eddy  deposited  a deleterious 
substance  into  water  frequented  by  fish  on  the  days  in  question.  The  company 
was,  however,  operating  subject  to  a "control  order"  from  the  provincial 
government  pursuant  to  S.  146(2)  of  the  Environmental  Protection  Act,  The 
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provincial  legislation  guaranteed  immunity  from  (provincial)  prosecution 
provided  there  was  full  compliance.  Provincial  immunity  from  prosecution  does 
not  guarantee  federal  immunity  from  prosecution.  Under  the  Fisheries  Act^  the 
standards  for  effluents  are  contained  in  a regulation  pursuant  to 
section  33(2)  of  the  Fisheries  Act.  The  regulations  differentiate  between 
new,  altered,  expanded  and  existing  mills.  The  judge  found  that  E.B.  Eddy  is 
an  "existing"  mill.  Existing  mills  are  treated  individually  under  "Schedule 
F".  There  is  an  absolute  prohibition  against  deleterious  substance  discharges 
into  water  frequented  by  fish  (section  33(2)),  but  if  a mill  is  protected  by 
the  regulation,  the  regulation  will  permit  discharges  up  to  certain  levels. 
Existing  mills  must  negotiate  their  permitted  discharge  levels  individually 
with  the  federal  Fisheries  department.  In  other  words,  for  existing  mills, 
there  is  no  "accepted  industry  standard"  for  discharges.  E.B.  Eddy  has  not 
yet  negotiated  acceptable  discharge  levels  for  this  mill  and  thus  does  not 
appear  under  Schedule  F.  From  these  facts,  the  judge  drew  two  conclusions. 
First  there  appeared  to  be  an  element  of  "unfairness"  in  the  prosecution  going 
ahead  under  the  rubric  of  the  Fisheries  Act  when  provincial  legislation 
explicitly  protected  the  company.  Second,  because  all  start-up  operations 
involve  higher  discharges  than  do  normal  operations,  and  because  ther  were  no 
"standards"  for  this  mill's  limit  on  quantities  of  black  liquor  discharges 
permissible  under  the  Fisheries  Act^  he  decided  that  the  crown  had  not  really 
proven  an  illegal  discharge; 

"I  am  prepared  to  find  on  all  of  the  evidence  that  this 
legislation  was  never  intended  to  apply  to  Eddy  until  such 
time  as  an  individual  date  of  compliance  had  been 
developed  with  that  existing  mill". 

The  second  main  issue  was  whether  the  presence  of  black  liquor  in  the 
river  actually  caused  the  fish  kill.  The  evidence  was  capable  of  bearing  more 
than  one  reasonable  explanation  for  the  fish  kill.  Although  the  crown's 
position  was  probable,  they  had  not  discharged  the  burden  of  proving  beyond  a 
reasonable  doubt  that  there  had  been  black  liquor  discharges  resulting  in 
levels  toxic  to  aquatic  life.  The  toxicity  to  fish  of  the  weak  black  liquor 
was  not  conclusive  (as  compared  to  the  heavy  concentrations  of  soap  present  in 
the  water  simultaneously  which  were  clearly  highly  toxic).  Finally,  the 
company  was  found  to  have  exercised  due  diligence  in  troubleshooting  the 
problems  experienced  on  this  particular  start-up. 

Held;  Charges  against  all  three  defendants  were  dismissed.  The  company 
pleaded  gulty  at  an  earlier  hearing  (January  '87)  to  this  soap  spill. 
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R.  c.  E.B.  EDDY  FOREST  PRODUCTS  LIMITED 


FITZGERALD,  Prov.  Ct.  J.  Espanola,  3 f^vrier  1988 


LOI  Sim  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  - 
L'USINE  DE  E.B.  EDDY  EXISTAIT  DEJA  ET  LES  PROGRAMMES  DE  REDUCTION  DE  LA 
POLLUTION  N'ONT  PAS  ENCORE  ETE  ENTIEREMENT  NEGOCIES  - PAR  CONSEQUENT,  LES 
REGLEMENTS  PRIS  EN  VERTU  DE  L'ART.  33  (MAINTENANT  L'ART.  36  DE  LA  LOI  SUR  LES 
PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  NE  S ' APPLIQUENT  PAS  A 
L 'ENTREPRISE  - LES  NORMES  APPLICABLES  SONT  CELLES  PREVUES  PAR  LA 
REGLEMENTATION  PROVINCIALE. 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - EN  L 'ABSENCE  DE  NORMES  PREVUES 
PAR  LA  LOI,  IL  NE  CONVIENT  PAS  QUE  LES  TRIBUNAUX  REGLENT,  POUR  CHAQUE  CAS 
D'ESPECE,  LES  AFFAIRES  CONCERNANT  LES  USAGES  NON  CONFORMES  A LA  LOI. 

POLLUANT  ET  COURS  D'EAU  : ((LIQUEUR  NOIRE »,  UNE  SUBSTANCE  VISQUEUSE  DE 
FIBRES  DU  BOIS  DIGEREES  DANS  UNE  SOLUTION  D 'HYDROXYDE  DE  SODIUM,  PRODUITE  PAR 
UNE  USINE  DE  PATES  A PAPIER  ET  DEVERSEE  DANS  LA  RIVIERE  SPANISH,  A ESPANOLA, 
EN  ONTARIO,  ENTRAINANT  LA  MORT  DE  120  000  POISSONS. 

RESUME  : DES  ACCUSATIONS  ONT  ETE  PORTEES  A LA  SUITE  DE  LA  MORT,  EN 
JUILLET  1983,  D'UN  NOMBRE  IMPORTANT  DE  POISSONS  (120  000,  DONT  60  000  GROS 
POISSONS)  DE  LA  RIVIERE  SPANISH.  E.B.  EDDY  REMETTAIT  ALORS  L'USINE  EN  MARCHE 
APRES  QUE  LES  ACTIVITES  EURENT  ETE  ARRETEES  PENDANT  QUELQUE  TEMPS  POUR 
PERMETTRE  L ' INSTALLATION  D'UN  NOUVEL  EQUIPEMENT.  LE  PROCESSUS  MENANT  AU 
REDEMARRAGE  DES  ACTIVITES  A CREE  DE  NOMBREUX  PROBLEMES  ET  A DURE  PLUS 
LONGTEMPS  QU'A  L' HABITUDE.  DANS  LE  PASSE,  LES  ARRETS  PERIODIQUES  POUR 
PERMETTRE  L 'ENTRETIEN  ET  LA  REPARATION  DE  L 'EQUIPEMENT  ETAIENT  FREQUENTS,  MAIS 
LA  MORT  D'UN  GRAND  NOMBRE  DE  POISSONS,  LE  DEVERSEMENT  DANS  LA  RIVIERE,  LE  5 
JUILLET  1983,  DE  18  000  GALLONS  DE  TALLOL  SAPONIFIE  ET  LA  QUANTITE 
CONSIDERABLE  DE  LIQUEUR  DANS  LA  RIVIERE  NE  SONT  PAS  DES  INCIDENTS  QUI 
SURVIENNENT  HABITUELLEMENT . CE  SONT  CES  DERNIERS  QUI  ONT  ENTRAINS  LE  DEPOT 
DES  ACCUSATIONS.  LE  VICE-PRESIDENT  DE  E.B.  EDDY,  D.  MCMULLAN,  LE  DIRECTEUR  DE 
LA  SOCIETE  E.B.  EDDY,  D.  HONARD  ET  LA  SOCIETE  ELLE-MEME  ONT  ETE  ACCUSES 
RELATIVEMENT  A LA  MORT  DES  POISSONS.  LA  SOCIETE  A PLAIDE  COUPABLE  DU 
DEVERSEMENT  DE  TALLOL  SAPONIFIE  LORS  D'UNE  AUDITION  ANTERIEURE,  LE  19  JANVIER 
1987.  LES  AUTRES  ACCUSATIONS  ONT  ETE  EXAMINEES  DANS  LE  CJWRE  DE  CETTE  AFFAIRE 
DONT  21  JOURS  ONT  ETE  CONSACRES  A DES  QUESTIONS  DE  PROCEDURE  PLUTOT  COMPLEXES. 

DEUX  QUESTIONS  PRINCIPALES  ONT  ETE  DEBATTUES  : LE  DEPOT  DE  LIQUEUR  NOIRE 
ETAIT-IL  PROHIBE  PAR  LES  REGLEMENTS  PRIS  EN  VERTU  DU  PAR.  33(2)  DE  LA  LOI  SUR 
LES  PECHERIES  (MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS) ? (DE  FAQON  SUBSIDIAIRE,  E.B.  EDDY  S'EST-ELLE 
CONFORMEE  A L'ORDONNANCE  DE  CONTROLE  PROVINCIALE?)  LA  LIQUEUR  NOIRE  A-T-ELLE 
EFFECTIVEMENT  CAUSE  LA  MORT  DES  POISSONS? 

LA  PREUVE  A DEMONTRE  CLAIREMENT  QUE  E.B.  EDDY  A IMMERGE,  PENDANT  LES 
JOURS  EN  QUESTION,  UNE  SUBSTANCE  NOCIVE  DANS  DES  EAUX  OU  VIVENT  DES  POISSONS. 
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LA  SOCIETE  DEVAIT  CEPENDANT  RESPECTER  UNE  ORDONNANCE  DE  CONTROLE  DELIVREE  PAR 
LE  GOUVERNEMENT  PROVINCIAL  AUX  TERMES  DU  PAR.  146(2)  DE  LA  LOI  SUR  LA 
PROTECTION  DE  L ' ENVIRONNEMENT . LA  LEGISLATION  PROVINCIALE  PREVOIT  QUE  LA 
SOCIETE  EST  A L'ABRI  DES  POURSUITES  ( PROVINCIALES)  SI  ELLE  SE  CONFORME 
PARFAITEMENT  A LA  LOI.  MAIS  CETTE  IMMUNITE  NE  S' APPLIQUE  PAS  EU  EGARD  AUX 
LOIS  FEDERALES.  AUX  FINS  DE  LA  LOI  SUR  LES  PECHERIES,  LES  NORMES  APPLICABLES 
AUX  EFFLUENTS  SONT  PREVUES  PAR  UN  REGLEMENT  PRIS  EN  VERTU  DU  PAR.  33(2)  DE  LA 
LOI  SUR  LES  PECHERIES  (MAINTENANT  LE  PAR  36(3)  DE  LA  LOI  SUR  LES  PECHES).  LE 
REGLEMENT  ETABLIT  UNE  DISTINCTION  ENTRE  LES  FABRIQUES  NOUVELLES,  MODIFIEES,  A 
CAPACITE  ACCRUE  ET  EXISTANTES . EN  L'ESPECE,  LE  JUGE  A CONSIDERS  QU ' IL 
S'AGISSAIT  D'UNE  FABRIQUE  «EXISTANTE»,  VISES  PAR  L ' ANNEXE  F.  IL  EST  INTERDIT 
A CES  FABRIQUES  DE  DEVERSER  DES  SUBSTANCES  NOCIVES  DANS  LES  EAUX  FREQUENTEES 
PAR  DES  POISSONS  (PAR.  33(2)).  MAIS  LE  REGLEMENT  PEUT  PERMETTRE  DE  TELS 
DEVERSEMENTS  ET  EN  PREVOIR  LES  QUANTITES  MAXIMALES  PERMISES.  IL  APPARTIENT 
ALORS  AUX  FABRIQUES  EXISTANTES  D'ETABLIR,  AVEC  LE  MINISTERS  FEDERAL  DES  PECHES 
ET  DES  OCEANS,  CES  QUANTITES  MAXIMALES.  EN  D ' AUTRE S MOTS,  IL  N' EXISTS,  A 
L' EGARD  DES  FABRIQUES  EXISTANTES,  AUCUNE  NORMS  INDUSTRIELLE  RECONNUE  DANS  CE 
DOMAINS.  E.B.  EDDY  N'A  PAS  ENCORE  NEGOCIE  CES  QUANTITES  ET  N ' EST  PAS,  PAR 
CONSEQUENT,  VISES  PAR  L' ANNEXE  F.  LE  JUGE  A TIRE  DEUX  CONCLUSIONS  DE  CES 
FAITS.  PREMIEREMENT,  LA  POURSUITE,  INTENTEE  EN  VERTU  DE  LA  LOI  SUR  LES 
PECHERIES,  SEMBLE  ABUSIVE  CAR  LA  LOI  PROVINCIALE  PROTEGEAIT  EXPLICITEMENT  LA 
SOCIETE.  DEUXIEMEMENT,  LE  JUGE  A DECIDE  QUE  LA  COURONNE  N'AVAIT  PAS  VRAIMENT 
DEMONTRE  QU ' IL  Y AVAIT  EU  DEVERSEMENT  ILLEGAL,  PUISQUE  TOUTES  LES  OPERATIONS 
DE  REDEMARRAGE  ENTRAINENT  DES  DEVERSEMENTS  PLUS  IMPORTANTS  QUE  LES  OPERATIONS 
REGULIERES  ET  QU ' AUX  TERMES  DE  LA  LOI  SUR  LES  PECHERIES,  LA  SOCIETE  N'AVAIT  A 
RESPECTER  AUCUNE  NORMS  PARTICULIERE  QUANT  AU  DEVERSEMENT  DE  LIQUEUR  NOIRE.  IL 
AFFIRMS  : 

((LA  PREUVE  M'AMENE  A CONCLURE  QUE  CETTE  LOI  NE  DEVAIT  PAS 

S'APPLIQUER  A E.B.  EDDY  TANT  QU'UNE  DATE  D' ENTREE  EN 

VIGUEUR  VISANT  CETTE  FABRIQUE  EXISTANTE  N'AVAIT  PAS  ETE 

FIXES. » 

LA  DEUXIEME  QUESTION  EST  CELLE  DE  S AVOIR  SI  LA  PRESENCE  DE  LIQUEUR  NORE 
DANS  L'EAU  A REELLEMENT  ENTRAINE  LA  MORT  DES  POISSONS.  SELON  LA  PREUVE 
PRESENTEE,  CET  INCIDENT  PEUT  S ' EXPLIQUER  DE  PLUS  D'UNE  FAQON . LE  POINT  DE  VUE 
DE  LA  COURONNE  EST  PLAUSIBLE,  MAIS  ELLE  N'A  PAS  PROUVE  HORS  DE  TOUT  DOUTE 
RAISONNABLE  QUE  LA  QUANTITE  DE  LIQUEUR  TOXIQUE  DEVERSEE  ETAIT  NOCIVE  POUR  LA 
VIE  AQUATIQUE.  LA  TOXICITE  DE  LA  LIQUEUR  NORE  EN  FAIBLE  CONCENTRATION  N'A  PAS 
NOIRE  ETE  DEMONTREE  CLAIREMENT  (EN  COMPARAISON  AVEC  LES  FORTES  CONCENTRATIONS 
DE  SAVON  PRESENTES  DANS  L ' EAU  EN  MEME  TEMPS  ET  QUI,  ELLES,  ETAIENT  FORTEMENT 
TOXIQUES)  . FINALEMENT,  LA  COUR  A JUGE  QUE  LA  SOCIETE  AVAIT  FAIT  PREUVE  DE 
DILIGENCE  RAISONNABLE  EN  INTERVENANT  POUR  REGLER  LES  PROBLEMES  SURVENUS  LORS 
DU  REDEMARRAGE  A CETTE  OCCASION. 

DECISION  : LES  ACCUSATIONS  PORTEES  CONTRE  LES  TROIS  DEFENDEURS  SONT 
REJETEES.  LA  SOCIETE  A PLAIDE  COUP ABLE  DU  DEVERSEMENT  DE  TALLOL  . . . SAPONIFIE 
LORS  D'UNE  AUDITION  ANTERIEURE,  LE  19  JANVIER  1987. 
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Cases/Juri sprudence  : r.  v.  Gonder  (1981)  62  C.C.C.  (2d)  326  (Yukon  Terr 
Ct)  Stuart,  J. 


R.  V.  Sault  Ste.  Marie  (1978)  85  D.L.R.  (3d)  161  (SCC). 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R.S.C.  1985  c.  F-14  as  amended. 

Ontario  Environmental  Protection  Act  R.S.O.  1980  C.  141  S.  146(2). 

Loi  sur  les  pecheries , S.R.C.  1970,  ch.  F-14,  et  ses  modifications; 
maintenant  de  la  Loi  sur  les  pechest  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 

Loi  sur  la  protection  de  1 ' environnement , L.R.O.  1980. 


REASONS/MOTIF: 


Mrs.  L.  McCaffrey,  Counsel  for  the  Crown 

Mr.  Smith/Mr.  G.  Hainey,  Counsel  for  E.B.  Eddy  Forest  Products 
Mr.  Wm.  Parker,  Counsel  for  Mr.  McMullan 
Mr.  R.  Collins,  Counsel  for  Mr.  Howard 

FITZGERALD,  Prov.  Ct.  J.  (Orally):  I suppose  I should  begin  by  acknowledging 
your  patience  and  time  in  getting  together  today  for  the  purpose  at  hand.  I 
can  tell  you  that  I probably  could  put  another  remand  in  good  use  and  having 
my  reasons  written  out  and  typed  for  presentation  today  but  there  have  been 
enough  remands. 

These  charges  under  the  Fisheries  Act  have  been  most  vigorously 
prosecuted  and  strenuously  defended.  While  all  of  the  evidence  has  been 
taken,  and  all  of  the  submissions  recorded  and  the  exhibits  and  materials 
collected,  I will  admit  that  it  has  been  a formidable  undertaking  for  me  to 
assess  all  of  this  information.  I have  now  had  the  opportunity  of  considering 
the  transcript  and  examining  the  evidence,  studying  the  applicable  law 
relevant  to  these  issued,  including  both  the  cases  and  the  legislation  cited 
and  I would  wish  to  now  present  the  results  of  my  considerations. 

It  would  be  extremely  presumptuous  of  me  not  to  admit  at  the  outset  that 
the  technical  nature  of  the  evidence,  the  complexity  of  the  issues,  and  the 
application  of  legislation  with  apparently  little  by  way  of  authoritative 
judicial  interpretation  for  guide  lines  has  been  difficult.  There  were  other 
difficulties  encountered  as  well,  including  the  length  of  time  proven 
necessary  to  negotiate  these  proceedings  to  this  day  of  decision. 

I would  also  wish  to  acknowledge  the  efforts  of  all  counsel,  the  high 
degree  of  preparation  and  the  thoroughness  of  the  adversarial  process  which 
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was  evident  throughout.  It  might  appear  that  very  little  was  negotiated  out 
of  the  courtroom,  I am  sure  that  the  discussions  between  counsel  and  the 
pre-trial  conference  assisted  in  getting  the  issues  between  the  parties 
clearly  into  the  record  in  these  proceedings. 

I would  also  wish  to  thank  all  of  the  witnesses  who  have  given  evidence 
in  this  matter.  I am  fully  satisfied  that  the  court  has  been  in  no  way 
confronted  with  any  issue  as  to  credibility  as  these  witnesses,  in  my 
assessment,  each  of  these  witnesses  was  attempting  to  reconstruct  events  to 
assist  the  court  as  reasonably  and  as  accurately  as  recollection  would  permit, 
with  regard  to  the  expert  testimony  received,  these  witnesses  were,  in  my 
view,  in  no  way  attempting  to  mislead  the  court,  notwithstanding  some  apparent 
differences  reached  in  their  opinions  and  their  conclusions. 

July,  1983  was  a troublesome  month  for  E.B.  Eddy  Forest  Products  Limited 
and  a disastrous  one  for  the  aquatic  life  in  the  Spanish  River.  Reports  of  an 
extensive  fish  kill  in  the  river,  the  size  of  which  had  never  been  experienced 
before,  reached  the  Ministry  of  the  Environment  and  an  investigation  was  begun 
to  determine  the  source  and  the  cause  of  this  disaster.  As  Eddy  operates  a 
large  Kraft  pulp  and  paper  mill  along  the  bank  of  the  Spanish  River  at 
Espanola,  the  investigation  was  soon  centered  on  that  company. 

It  is  a known  fact  that  all  Kraft  pulp  mills  on  rives  pollute  because  of 
the  nature  of  the  process  involved.  My  understanding  of  the  evidence  is  that 
a Kraft  pulping  process  is  a chemical  process  which  uses  chemicals  to  cook  or 
dissolved  wood  chips,  separating  the  unwanted  portion  of  the  wood  material 
from  that  which  is  to  be  used  as  pulp.  A significant  feature  of  the  Kraft 
pulping  process  is  that  the  chemicals  used  are  intended  to  be  regenerated, 
that  is  captured  and  reused  in  the  Kraft ing  process. 

The  process  is  known  to  produce  contaminants  which,  if  not  properly 
controlled,  can  be  a source  of  polluting  the  atmosphere  and  the  aquatic 
environment.  It  is  generally  understood  that  unless  adequate  treatment  is 
provided,  anything  that  goes  into  the  sewers  goes  right  into  the  river. 

Generally  the  pulping  process  begins  when  wood  chips  are  introduced  into 
a digester  where  they  are  cooked  under  high  pressure  with  a chemical  known  in 
the  industry  as  white  liquor,  that  is  sodium  hydroxide,  also  known  as  caustic 
and  sodium  sulphide.  The  cooked  material  is  then  sent  to  a pressure  release 
vessel  known  as  a blow  tank  where  the  pressure  is  released  and  from  there  it 
goes  to  the  brown  stock  washers.  These  units  are  designed  to  wash  the  liquor 
containing  organic  materials  from  the  pulp.  The  wood  fibre  goes  on  to  be 
processed  as  pulp  and  the  liquid  portion,  now  known  as  weak  black  liquor  is 
sent  to  the  recovery  area  of  the  mill  for  further  use  in  the  process  and 
storage.  From  the  weak  black  liquor  storage  tank,  the  weak  black  liquor  is 
sent  to  the  evaporators  where  the  water  is  boiled  off  and  the  material  is  made 
thicker.  Once  the  evaporators  have  taken  the  percentage  of  solids  up  to  a set 
target,  the  now  strong  black  liquor  is  sent  to  and  burned  in  a boiler  recovery 
furnace.  In  this  operation,  the  organic  material  that  is  in  the  strong  black 
liquor  combusts  and  the  inorganic  materials  are  reduced  back  to  sodium 
sulphide  and  sodium  carbonate. 
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Black  liquor  has  been  described  as  a black  sulphurous  smelling  material. 
Heavy  black  liquor  is  a very  viscous  material,  about  70  percent  solids  and  30 
percent  water.  It  contains  very  high  amounts  of  organic  material  and  alkaline 
material  and  can  be  toxic  to  aquatic  life  at  specific  concentrations. 

Another  material  that  must  be  contended  with  in  a Kraft  mill  is  the 
chemical  by-product  of  the  cooking  process  known  as  soap.  The  generation  of 
soap  appears  to  be,  in  some  measure,  a function  of  the  type  of  wood  that  is 
being  processed.  The  Eddy  process  includes  jack  pine,  a soft  wood,  which 
appears  to  generate  a lot  of  soap.  Wood  contains  chemicals  known  as  lignin, 
resin  acids  and  fatty  acids  and  these  are  organic  acids  that  exist  in  the 
wood.  When  the  wood  is  cooked  in  an  alkaline  solution  such  as  sodium 
hydroxide  and  sodium  sulphide,  the  chemicals  react  with  the  resin  and  fatty 
acids  to  produce  tall  oil  soap.  There  is  a market  for  tall  oil  soap  and  Eddy 
does  collect  and  process  soap  into  a refined  form  for  sale.  Because  of  its 
very  high  resin  and  fatty  acid  content,  soap  is  an  extremely  toxic  material 
when  it  enters  the  environment. 

The  mill  operated  by  Eddy  was  built  in  1898  and  through  a series  of 
owners  was  operated  as  a Kraft  pulp  and  paper  mill.  It  had  been  closed  down 
for  a period  of  time  as  a result  the  depression  in  the  1930' s and  during  World 
War  II  the  buildings  were  used  as  a prisoner-of-war  camp.  A further  change  in 
ownership  at  the  end  of  that  war  resulted  in  the  mill  again  being  operated  as 
a Kraft  pulp  and  paper  mill  about  1945-46.  Eddy,  the  current  owner/operator, 
took  over  the  plant  in  1969.  Ian  Cairns,  who  was  the  general  manager  of  the 
mill  from  the  inception  of  Eddy's  ownership  through  to  the  1980 's  gave 
evidence  that  the  then  purchasers  were  aware  that  the  mill  did  not  have 
adequate  pollution  abatement  facilities  in  place.  Subsequent  to  the  purchase, 
and  as  far  back  as  1969-70,  Mr.  Cairns  indicated  that  Eddy  spent  considerable 
amounts  of  money  on  pollution  abatement  equipment,  on  internal  controls, 
primary  treatment  clarifiers  and  rebuilding  u-drains  (sewers)  and  recycling 
bleach  plant  effluent.  These  concerns  were  addressed  by  Eddy  "since  the  time 
the  company  opened  up  to  the  modernization",  in  the  1980' s. 

Pollution  problems  continued  throughout  the  early  years  of  Eddy 
ownership.  Because  that  problem  had  to  be  rectified  and  obsolete  equipment 
replaced,  and  because,  from  a company  point  of  view  Eddy  had  to  increase 
productivity  to  stay  competitive,  and  because  of  the  concerns  of  the  Ministry 
about  environmental  matters,  negotiations  and  discussions  between  Eddy  and  the 
Ministry  continued  throughout  those  years  resulting  in  a control  order  dated 
the  28th  day  of  February,  1978  and  a further  amending  control  order  bearing 
date  the  28th  day  of  May,  1980  which  order  was  in  effect  in  July  of  1983. 
These  orders  specified  reporting  and  equipment  construction  and  installation 
which  would  result  in  the  "modernization"  of  the  mill  and  ensure  greater 
pollution  abatement  and  control.  Eddy  was  in  the  process  of  completing  the 
requirements  of  the  control  order,  as  amended,  during  the  development  of  the 
events  giving  rise  to  these  charges,  and  it  would  appear  that  the  construction 
and  installation  of  new  equipment  as  required  by  the  order  was  proceeding 
within  the  time  frame  specified  in  the  order. 
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At  the  material  time,  Eddy  was  in  what  has  been  described  in  the  evidence 
as  a start  up  situation.  The  mill  had  been  shut  down  for  a ten  day  period  to 
conduct  regular  routine  maintenance,  a procedure  that  is  carried  out  four 
times  a year.  There  was  also  some  modernization  work  being  carried  on  during 
that  period,  and  the  evidence  from  Eddy  personnel  would  indicate  that  this 
shutdown  was  otherwise  normal  and  was  no  different  from  any  other  shutdown. 

That  evidence  would  also  indicate,  however,  that  startups  are  always 
difficult  because  the  equipment  has  not  been  operating  during  the  shutdown. 
One  of  the  difficulties  in  starting  up  the  equipment  is  that  it  must  be  placed 
in  equilibrium  and  during  startup  getting  equipment  into  equilibrium  with 
other  equipment  is  often  difficult. 

As  Mr.  Budge  indicates  in  his  evidence,  and  I am  quoting  from  his 
evidence  "every  area  has  a setup  for  a startup  procedure  and  it  has  to  be 
timed  so  that  when  one  area  gets  on,  the  other  areas  are  ready  to  go  and  in 
the  case  of  the  liquor  cycle,  the  evaporators,  when  they  get  on,  the 
recoveries  have  to  be  ready  to  accept  liquor  and  when  the  brown  stock  washers 
get  running,  the  evaporators,  the  recovery,  the  washers." 

It  appears  clearly  that  there  were  difficulties  encountered  with  this 
particular  startup  and  indeed  much  of  the  evidence  by  the  Eddy  witnesses  was 
to  delineate  areas  of  difficulty  that  were  encountered  over  the  material 
period  of  time. 

One  of  those  difficulties  was  that  there  was  a soap  spill  and  Eddy 
tendered  a plea  of  guilty  on  January  19th,  1987  which  plea  has  been  accepted 
by  the  court  to  a charge; 

"That  E.B.  Eddy  Forest  Products  Limited,  on  or  about  the 
5th  day  of  July,  1983,  at  the  Town  of  Espanola,  in  the 
District  of  Sudbury,  unlawfully  did  deposit  a deleterious 
substance  in  water  frequented  by  fish:  to  wit,  a wood 
by-product  commonly  known  as  "soap",  from  your  pulp  and 
paper  mill,  in  or  near  the  Town  of  Espanola  into  the 
Spanish  River,  contrary  to  Section  33(2)  of  the  Fisheries 
Actt  R.S.C.  1970,  c.F-14,  as  amended." 

The  evidence  on  that  charge  was  read  in  from  an  agreed  upon  statement  of 
fact,  including  the  following  admission;  "Following  a plant  shut  down  from 
the  latter  part  of  June,  1983  the  Kraft  mill  was  started  up  on  Sunday,  July 
3rd,  1983.  Prior  to  July,  1983  weak  black  liquor  was  stored  in  tank  number  49 
which  was  taken  out  of  service  during  the  plant  shut  down.  Tank  50  which  had 
previously  been  used  for  the  storage  of  strong  black  liquor  was  used  to 
replace  tank  49  for  the  storage  of  weak  black  liquor.  Tank  50  contained 
approximately  ten  feet  of  soap  which  was  not  removed. 

Weak  black  liquor  from  tank  49  was  transferred  into  tank  50  along  with 
approximately  four  feet  of  soap.  Consequently  there  was  approximately 
fourteen  feet  of  soap  contained  on  top  of  the  weak  black  liquor  stored  in  tank 
50. 
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It  was  well  known  to  Eddy,  prior  to  the  July  3rd,  1983  startup  that  soap 
is  extremely  toxic  to  aquatic  life. 

On  July  5th,  1983  there  was  a soap  spill  from  tank  50.  The  spill  began 
sometime  after  6:15  a.m.  and  lasted  approximately  20  minutes.  Approximately 
18,000  gallons  of  soap  entered  the  main  mill  sewer  which  empties  into  the 
Spanish  River. 

The  soap  spill  of  July  5th,  1983  caused  a major  fish  kill  in  the  Spanish 
River. " 

Eddy  also  stands  charged  with  three  further  offences,  each  on  a separate 
information 
that; 


"On  or  about  the  4th  day  of  July  1983,  the  5th  day  of 
July,  1983  and  the  6th  day  of  July,  1983,  it  unlawfully 
did  deposit  a deleterious  substance  in  water  frequented  by 
fish;  to  wit,  effluent  from  the  recovery  area  of  the 
sulphate  mill  from  its  pulp  and  paper  mill  in  or  near  the 
Town  of  Espanola,  into  the  Spanish  River,  contrary  to 
Section  33(2)  of  the  Fisheries  Act,  as  amended." 

Eddy  has  entered  a plea  of  not  guilty  to  each  of  these  charges. 

Doug  McMullan,  who  is  now  Eddy's  Vice  President  and  resident  manager  and 
who,  at  all  material  times  in  1983,  was  the  Assistant  Vice  President  for 
Manufacturing  effectively  in  charge  of  running  the  mill  in  all  its  capacities 
also  stands  charged  with  two  separate  but  similar  informations  alleging 
offences  "on  or  about  the  4th  day  of  July,  1983  and  the  5th  day  of  July, 
1983." 


Darwin  Howard  who  is  and  was  at  all  material  times  Eddy's  pulp  mill 
superintendent  also  stands  charged  in  his  personal  capacity  with  two  similar 
offences,  on  those  dates.  Both  Mr.  McMullan  and  Mr.  Howard  have  entered  pleas 
of  not  guilty  on  both  informations.  Liability  to  be  charged  in  a personal 
capacity,  for  these  two  defendants,  does  not  appear  to  be  in  issue. 

On  September  10th,  1984,  Eddy  was  initially  arraigned  on  the  information 
alleging  the  soap  spill.  The  company  declined  to  enter  a plea  to  that  charge 
at  that  time  as  counsel  wished  to  make  a preliminary  submission,  framed  as  an 
application  to  stay  the  proceedings  as  an  abuse  of  process.  It  was  the  stated 
intention  of  counsel  that  these  submissions  were  made  with  respect  to  all  of 
the  charges  facing  Eddy  and  counsel  for  the  individual  defendants  aligned 
himself  with  those  submissions  to  the  extent  that  the  motion  applied  to  those 
charges  against  those  defendants.  After  hearing  evidence  and  the  submissions 
with  reference  to  the  stay  of  proceedings  application  it  was  my  view  that  Eddy 
had  not  clearly  shown  that  it  was  entitled  as  a matter  of  law  not  to  be 
prosecuted  for  the  events  alleged.  Further,  it  was  my  sense  that  the  matters 
raised  were  so  interrelated  with  the  merits  of  the  allegations  and  the 
circumstances  giving  rise  to  charges  were  such  that  a trial  affording  the 
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opportunity  of  full  answer  and  defence  was  warranted.  In  dismissing  the 
application,  I indicated  that  "in  my  view,  it  had  not  been  established  that 
the  applicant  was  exempt  from  prosecution..."  and  "...that  the  public  interest 
required  that  these  issues  be  determined  at  trial." 

An  application  for  a Writ  of  Prohibition  with  certiorari  in  aid  was 
dismissed,  Mr.  Justice  Osborne  stating  "in  my  view  the  trial  should  continue 
without  the  delay  necessarily  attendant  upon  the  bringing  of  an  application  of 
this  sort.  Although  I have  jurisdiction  to  deal  with  the  matter,  I do  not 
think  I should  exercise  that  jurisdiction  in  these  circumstances. .. .The 
Provincial  Court  Judge,  as  trial  judge  had  jurisdiction  to  dispose  of  the 
issues  before  him  as  he  did.  That  having  been  done,  the  trial  should 
continue. 

The  trial  continued  on  January  19th,  1987  at  which  time  Eddy  entered  its 
plea  of  guilty  to  the  soap  spill  charge.  The  sentencing  hearing  was  reserved 
until  after  the  other  matters  had  been  dealt  with.  Also,  on  that  day  Mr. 
Collins  appeared  to  indicate  that  he  would  be  acting  for  the  purposes  of  the 
trial  for  the  defendant  Darwin  Howard. 

Eddy  was  arraigned  on  the  charge  dated  on  or  about  the  4th  day  of  July, 
1983  and  a plea  of  not  guilty  was  entered.  It  was  indicated  that  counsel  had 
agreed,  as  a result  of  the  pre-trial  conference  that  the  evidence  on  this 
arraignment  would  be  for  all  of  the  charges  and  against  all  of  the  parties  so 
the  evidence  with  respect  to  all  matters  would  be  called  on  the  trial  as  it 
related  to  Eddy  and  as  it  related  to  Mr.  McMulland  and  Mr.  Howard. 

These  proceedings  appear  to  have  consumed  a considerable  period  of  time 
from  the  date  giving  rise  to  the  charges  to  the  completion  of  the  trial  and  to 
the  date  on  which  reasons  are  being  delivered.  As  indicated,  the  events 
leading  to  the  charges  occurred  during  the  first  week  of  July,  1983.  The 
information  on  which  the  plea  of  guilty  was  tendered  is  dated  the  14th  day  of 
July  1983  but  the  remaining  informations  on  which  these  proceedings  are  based 
were  sworn  to  on  April  the  10th,  1984. 

At  an  early  stage  it  was  suggested  that  consideration  ought  to  be  given 
to  transferring  these  matters  to  Sudbury  for  trial  as  the  facilities  located 
at  Espanola  were  perhaps  not  suited  to  physically  conducting  an  extended  trial 
proceeding.  It  was  my  sense  that  because  the  events  alleged  were  of  such  high 
interest  and  significance  to  the  local  community,  that  perhaps  special  effort 
ought  to  be  made  to  conduct  the  proceedings  at  Espanola,  if  at  all  possible. 
Court  facilities  at  Espanola  are  adequate  but  not  spacious  and  generally  the 
community  is  served  by  this  court  only  one  day  per  week.  As  arrangements 
could  easily  be  completed  to  secure  the  availability  of  the  regular 
accommodation  for  an  extended  trial  and  as  many  of  the  witnesses  would  be  from 
the  Espanola  area,  counsel  appeared  prepared  to  proceed  locally  and  no  formal 
application  was  made  to  remove  the  proceedings  to  Sudbury.  Although  somewhat 
cramped  for  space  the  proceeding  did  not  appear  to  suffer  because  of 
overcrowding  at  the  counsel  table  or  with  the  arranging  and  displaying  of  the 
exhibits.  While  counsel  may  have  been  forced  to  make  some  accommodation  in 
making  use  of  this  facility  it  has  not  occasioned  any  delay  in  the  proceedings 
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thereby.  Because  of  the  scheduling  of  the  Provincial  Court  (Criminal 
Division)  in  both  the  Districts  of  Sudbury  and  Manitoulin,  and  my  part  in  that 
scheduling,  there  was  experienced  certain  limitations  on  my  availability. 
Counsel  as  well  had  prior  commitments  for  which  it  became  necessary  to 
accommodate  and  schedule  around. 

Some  21  days  or  so  were  spent  on  the  proceedings,  both  in  hearing 
evidence  and  receiving  submissions.  Regrettably  it  was  not  possible  to 
complete  the  matter  on  successive  days.  The  result,  of  course,  is  that 
considerable  periods  of  time  lapsed  in  arranging  continuations  which,  in  my 
view,  was  more  a difficulty  occasioned  by  the  system  rather  than  a delay  for 
which  any  person  or  party  is  responsible.  Proceeding  in  this  manner  is 
difficult,  to  say  the  least,  but  it  appears  to  have  been  necessary. 

There  were  also  difficulties  in  obtaining  a transcript  which  to  my 
understanding  appeared  to  be  largely  mechanical.  A rather  extensive  delay  was 
occasioned  in  completing  the  transcript  from  the  initial  "motion"  proceeding 
and  I am  indebted  to  the  cooperation  of  counsel  and  the  facilities  of  the 
Ministry  which  assisted  the  court  reporter  in  having  the  evidence  of  that  part 
of  the  proceedings  transcribed. 

Subsequently,  at  a later  stage  it  appeared  that  one  of  the  tapes  was  not 
functioning  properly  with  the  result  that  the  evidence  of  some  witnesses  was 
not  transcribed.  I wish  to  note  that  in  preparing  these  reasons  I have 
considered  my  own  notes  made  during  the  testimony  of  those  witnesses  and  I 
have  affixed  a typewritten  copy  of  those  notes  to  the  transcript. 

In  short  the  matter  has  not  been  without  its  difficulties.  However,  I am 
satisfied  that  a substantially  complete  transcript  of  the  proceedings  has  been 
made  available  for  consideration  and  that  the  difficulties  encountered  during 
the  course  of  the  proceedings  do  not  in  any  way  impair  a full  consideration  of 
all  of  the  evidence  and  the  issues  raised. 

The  Crown  in  its  evidence  has  attempted  to  reconstruct  the  events  that 
took  place  in  the  mill  during  the  relevant  time  period.  That  reconstruction 
was  effected  largely  throughout  the  investigative  efforts  of  both  Mark 
Gordon  McKenney  and  Dennis  Sloan,  both  of  whom  gave  evidence  for  the 
prosecution  resulting  from  the  investigation  that  had  been  undertaken  by  the 
Ministry. 

Mr.  McKenney,  at  the  material  times  was  the  Coordinator  of  the  task  force 
with  the  Investigations  and  Enforcement  Branch  of  the  Ministry  which  is  a 
group  of  investigators  who  undertake  to  do  special  investigation  projects 
throughout  the  Province  of  Ontario.  His  background,  experience  and 
qualifications  leave  no  doubt  that  he  is  well  qualified  in  investigative 
techniques  under  the  legislation  that  the  Ministry  administers.  His 
background  and  experience  as  disclosed  by  his  testimony  is  indeed  a background 
leaving  no  doubt  that  he  possesses  considerable  investigative  experience  in 
matters  of  this  sort. 
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Mr.  McKenney  was  also  assisted  in  the  investigation  by  Mr.  Sloan  who  was 
in  the  employ  of  the  District  office  of  the  Ministry  and  who,  on  January  1st, 
1983  became  responsible  for  a geographical  area  which  included  the  Eddy 
facility  at  Espanola.  As  a result  of  the  investigation  which  included 
inspection  of  the  mill  and  its  equipment,  an  examination  of  the  scene, 
interviews  with  various  Eddy  personnel,  an  examination  of  company  records  and 
documentation,  Mr.  McKenney  supervised  the  preparation  of  various  plans, 
charts  and  diagrams  which  have  been  entered  as  exhibits  to  assist  in 
illustrating  and  presenting  the  results  of  the  investigation  and  the 
presentation  of  the  prosecution  evidence.  There  is  no  doubt  that  these 
exhibits  have  been  of  considerable  assistance  in  illustrating  clearly  what  was 
taking  place  in  the  mill  at  the  material  times.  I am  quite  satisfied  that 
these  exhibits  accurately  reflect  the  data  and  information  obtained  during  the 
investigation. 

Steven  Cook,  at  the  time  a summer  student  employed  by  the  Ministry, 
Gerald  Myslik  who  is  now  a surface  water  evaluator  with  the  northeastern 
region  and  Arthur  Connell  Roy,  who  is  a chief  water  resources  assistant  for 
the  northeastern  region  also  gave  evidence  for  the  prosecution  regarding 
observations  made  by  them  at  the  material  times  while  they  were  on  the  Spanish 
River.  Mr.  Cook  was  on  the  river  on  July  6th,  1983  and  in  the  course  of 
employment  with  the  Ministry  took  water  samples  to  determine  the  dissolved 
oxygen  and  water  temperatures.  The  following  day  he  reattended  with 
Mr.  Myslik,  who  at  the  time  was  a regional  biologist  with  the  Ministry  and  who 
described  his  work  as  "investigating  the  quality  of  the  environment  based  on 
chemicals  that  are  in  there  and  how  organisms  react  to  what  effect  they  have 
on  aquatic  organisms."  One  of  my  functions  " according  to  Mr.  Myslik  "as  a 
regional  biologist  was  to  investigate  fish  kills."  Mr.  Myslik's  observations 
and  the  results  of  the  testing  he  conducted  clearly  described  the  magnitude  of 
the  fish  kill  in  the  river. 

Arthur  Connell  Roy  was  on  the  river  on  Saturday,  July  the  9th  and  also 
gave  evidence  regarding  observations  of  the  fish  kill.  He  returned  to  the 
river  on  July  the  11th  to  observe  the  clean-up  which  had  been  commenced  and  to 
assess  whether  the  clean-up  was  adequate.  He  also  wished  to  make  some 
observations  on  what  the  status  was  of  the  area  observed  by  him  on  the 
previous  Saturday.  In  the  experience  of  this  witness,  no  where  else  had  he 
seen  a fish  kill  of  this  magnitude. 

The  Crown  called  Michael  John  Powell  who  was  the  Regional  Fisheries 
Biologist  for  the  northeastern  region  of  the  Ministry  of  Natural  Resources  and 
who,  in  that  capacity,  had  familiarized  himself  with  the  fish  kill.  It  was 
his  estimate  that  60,000  large  fish  were  killed.  Mr.  Powell  testified  that 
normally  there  are  more  small  fish  than  there  are  large  fish  (large  fish  are  a 
quarter  of  a pound  or  more)  and  the  total  estimate  of  the  fish  kill,  in  his 
view  would  be  120,000  plus.  Mr.  Powell  was  hesitant  to  give  evidence 
regarding  any  long  term  effect  of  a fish  kill  of  this  magnitude.  He  stated 
that  "any  fish  population  can't  lose  that  number  of  fish  without  being 
affected  for  four  or  five  years  down  the  road.  In  the  longer  term  than  that. 
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In  prosecution  evidence  was  also  presented  that  Eric  Smith  who  is  a civil 
engineer  and  at  the  material  time  was  an  environmental  officer  for  the 
Ministry  reponsible  for  municipal  and  private  abatement.  At  the  time  of 
giving  evidence  Mr.  Smith  was  a water  resources  technologist  for  the 
northeastern  region  with  the  Ministry  responsible  for  investigating  and 
monitoring  a wide  range  of  surface  water  quality  and  quantity  problems  and 
ongoing  water  quality  monitoring  programmes  throughout  the  Northeastern 
Ontario  region.  He  was  qualified  by  the  Crown  as  an  expert,  his  expertise 
including  time  of  travel  in  river  basins.  A very  simple  definition  of  time  of 
travel  is  the  time  it  takes  for  a mass  that  is  dissolved  in  a river  to  move 
from  one  location  on  the  river  to  another  location  on  the  river  under  a 
specified  stream  flow.  A more  scientific  way  of  stating  the  same  thing  is  set 
out  in  the  Beak  Report  which  is  filed  as  an  exhibit,  as  follows: 

"The  term  river  time  of  travel  is  defined  for  our  purposes 
as  the  avaerage  time  of  appearance  of  a conservative 
tracer  centroid.  This  appears  as  a skewed  masse  of 
dilating  water  at  the  downstream  end  of  a reach  if  it  was 
instantaneously  released  at  the  upstream  end  of  the 
reach." 

This  witness  also  was  on  the  river  during  the  time  period  under 
consideration  and  he  conducted  tests  and  made  observations  on  July  11th,  1983. 
He  was  surprised  to  observe  a continual  drop  in  oxygen  levels  all  the  way  down 
the  river  and  that  said  to  him  "there  was  something  different  about  what  was 
in  the  river"  at  that  time.  On  July  13th  he  returned  to  the  river  to  collect 
another  set  of  chemical  samples  from  the  routine  stations  in  the  river,  to 
survey  the  harbour  area,  to  determine  whether  there  had  been  any  recovery  in 
oxygen  levels  and  also  to  determine  whether  there  were  still  any  fish  dying  at 
that  time. 

The  testing  done  was  essentially  the  same  as  that  done  on  the  earlier 
day,  collecting  idssolved  oxygen  and  temperature  samples  and  water  samples  at 
specific  locations.  At  this  time  there  were  very  few  dead  fish  floating  in 
the  current  anywhere  and  the  number  of  carcasses  in  the  weeds  were  quite  low. 
His  analysis  and  conclusion  on  both  days  were  similar.  In  his  evidence, 
Mr.  Smith  also  explained  the  principle  factors  involved  in  the  time  of  travel 
calculations  and  analysis,  including  the  concepts  of  the  leading  edge  and  the 
trailing  edge,  the  respective  points  ahead  of  and  behind  the  centroid,  or 
masse,  as  it  is  disbursed  in  the  river. 

Using  the  data  available  to  him  through  Mr.  McKenney,  Eddy  and  the 
Ministry,  Mr.  Smith  was  able  to  chart  the  location  of  the  soap  spill  centroid 
as  it  moved  down  the  river  on  July  5th,  6th  and  7th,  together  with  the 
location  of  a discharge  that  would  have  occurred  at  about  6:00  o'clock  a.m.  on 
July  4th,  approximately  one  day  before  the  reported  soap  spill. 

Gordon  Ross  Craig,  who,  since  June,  1984  has  been  the  Director  of 
Toxicological  Services  with  Beak  Consultants,  also  gave  evidence  for  the 
prosecution.  Prior  to  that  time,  Mr.  Craig  was  employed  by  the  Ministry. 
Most  of  his  present  work  relates  to  toxicity  testing  for  the  pulp  and  paper 
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industry,  other  industries  and  chemical  manufacturing.  He  was  presented  as  an 
expert  in  toxicity  testing  of  fish  and  in  that  capacity  he  received  some  black 
liquor  samples  and  soap  samples  from  the  Ministry  and  prepared  a report  on  the 
fish  toxicity  of  those  samples. 

Mr.  Craig  indicated  that  by  controlling  the  variables  he  is  able  to 
isolate  the  toxicity  from  other  factors  that  might  stress  or  injure  fish,  he 
found  the  soap  to  be  very  toxic  in  itself  and  the  weak  black  liquor  samples 
were  slightly  more  than  twice  as  toxic  in  the  Spanish  River  water  as  opposed 
to  lake  Ontario  water.  He  also  examined  samples  supplied  to  him  from  the 
Ministry  to  determine  whether  there  was  any  identifiable  compound  in  the 
toxicity  which  could  also  be  identified  in  the  water  and  could  be  traced  to  a 
pulp  mill  discharge  as  a source.  These  tests  indicated  high  sodium  levels  and 
there  were  high  resin  concentrations  which  could  approach  toxic 
concentrations.  The  other  samples  would  be  marginally  toxic  in  a pure 
solution,  but  the  expressed  toxicity  in  the  river  would  depend  on  other 
environmental  factors.  Depressed  dissolved  oxygen  and  elevated  temperatures 
could  increase  toxicity. 

This  witness  and  other  expert  witnesses  who  gave  evidence  with  regard  to 
the  avoidance  reaction  or  response  in  fish  to  avoid  a problem  which  could  be 
in  a body  of  water  where  alternate  conditions  are  available  to  fish  when 
presented  with  a stressful  situation.  The  fish  may  change  their  behaviour  and 
seek  out  a less  stressful  environment.  There  would  appear  to  be  a behavioural 
change  and  the  fish  would  develop  a random  searching  pattern  to  seek  a less 
stressful  environment.  There  would  be  increased  swimming  activity,  for 
example,  and  fish  have  been  known  to  travel  long  distances.  Fish  have  been 
reported  to  avoid  low  oxygen  concentrations  in  themselves,  that  is,  in  the 
absence  of  other  stress  so  that  it  is  possible  that  an  avoidance  response 
would  be  elicited  to  depressed  oxygen  levels  in  themselves. 

The  Fisheries  Act,  as  amended  and  in  force  at  the  relevant  time  reads  as 
follows.  Section  33  (2) 

"Subject  to  subsection  four,  no  person  shall  deposit  or 
permit  the  deposit  of  a deleterious  substance  of  any  type 
in  water  frequented  by  fish  or  in  any  place  under  any 
conditions  where  such  deleterious  substance  or  any  other 
deleterious  substance  that  results  from  the  deposit  of 
such  deleterious  substance  may  enter  any  such  water." 

Subsection  four  of  that  section  reads: 

"No  person  contravenes  subsection  two  by  depositing  or 
permitting  the  deposit  in  any  water  or  place. 

(a)  of  waste  or  pollutant  of  any  type,  in  a quantity  and 
under  conditions  authorized  by  regulations  applicable  to 
that  water  or  place  made  by  the  Governor  on  council  under 
any  Act  other  than  this  Act:  or 

(b)  of  a deleterious  substance  of  a class,  in  a quantity 
of  concentration  and  under  conditions  authorized  by  or 
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pursuant  to  regulations  applicable  to  that  water  or  place 
or  to  any  work  or  undertaking  or  class  thereof,  made  by 
the  Governor  in  Council  under  section  13." 

Section  33  (11)  is  a definition  section  and,  because  of  its  direct 

relevance  to  the  proceedings,  I reproduce  it  as  follows: 

"For  the  purposes  of  this  section  and  Sections  33.1  and 
33.2,  deleterious  substance  means: 

(a)  any  substance  that,  if  added  to  any  water,  would 
degrade  or  alter  or  form  part  of  a process  of  degradation 
or  alteration  of  the  quality  of  that  water  so  that  it  is 
rendered  or  is  likely  to  be  rendered  deleterious  to  fish 
or  fish  habitat  or  to  the  use  by  man  of  fish  that  frequent 
that  water,  or 

(b)  any  water  that  contains  a substance  in  such  a 
quantity  or  concentration,  or  that  has  been  so  treated, 
processed  or  changed,  by  heat  or  other  means,  from  a 
natural  state  that  it  would,  if  added  to  any  other  water, 
degrade  or  alter  or  form  part  of  a process  of  degradation 
or  alteration  of  the  quality  of  that  water  so  that  it  is 
rendered  or  is  likely  to  be  rendered  deleterious  to  fish 
or  fish  habitat  or  to  the  use  by  man  of  fish  that  frequent 
that  water,  and  without  limiting  the  generality  of  the 
foregoing  includes: 

(c)  any  substance  or  class  of  substances  prescribed 
pursuant  to  paragraph  12  (1), 

(id)  any  water  that  contains  any  substance  or  class  of 
substances  in  a quantity  or  concentration  that  is  equal  to 
or  in  excess  of  a quantity  or  concentration  prescribed  in 
respect  of  that  substance  or  class  of  substances  in  a 
quantity  or  class  of  substances  pursuant  to  paragraph  12 
(b),  and 

(e)  any  water  that  has  been  subjected  to  a treatment 
process  or  change  prescribed  pursuant  to  paragraph  12  (c); 

"deposit"  means  discharging,  spraying,  releasing, 
spilling,  leaking,  seeping,  pouring,  emitting,  emptying, 
throwing,  dumping  or  placing;  "water  frequented  by  fish" 
means  Canadian  fisheries  waters. 

(12)  The  Governor  in  Council  may  make  regulations 
prescribing 

(a)  substances  and  classes  of  substances, 

(b)  quantities  or  concentrations  of  substances  and 
classes  or  substances  in  water,  and 

(c)  treatments,  processes  and  changes  of  water  for  the 
purposes  of  paragraphs  (c)  to  (e)  of  the  definition 
"deleterious  substance"  in  subsection  11." 

Section  33  (13)  authorizes  the  Governor  in  coundil  to  make  regulations 
for  the  purpose  of  paragraph  33  (4)  (b)  describing: 
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"(a)  the  deleterious  substances  or  classes  thereof 
authorized  to  be  deposited,  notwithstanding 
subsection  (2), 

(b)  the  waters  or  places  or  classes  thereof  where  any 
deleterious  substances  or  classes  thereof  referred  to  in 
paragraph  (2)  are  authorized  to  be  deposited, 

(c)  the  works  or  undertakings  or  classes  thereof  in  the 
course  or  conduct  of  which  any  deleterious  substances  or 
classes  thereof  referred  to  in  paragraph  (a)  are 
authorized  to  be  deposited, 

(d)  the  quantities  or  concentrations  of  any  deleterious 
substances  or  classes  thereof  referred  to  in  paragraph  (a) 
that  are  authorized  to  be  deposited, 

(e)  the  conditions  or  circumstances  under  which  and  the 
requirements  subject  to  which  any  deleterious  substances 
or  classes  thereof  referred  to  in  paragraph  (a)  or  any 
quantities  or  concentrations  of  such  deleterious 
substances  or  classes  thereof  are  authorized  to  be 
deposited  in  any  waters  or  places  or  classes  thereof 
referred  to  in  paragraph  (b)  or  in  the  course  or  conduct 
of  any  works  or  undertakings  or  classes  thereof  referred 
to  in  paragraph  (c);  and, 

(f)  the  persons  who  may  authorize  the  deposit  of  any 
deleterious  substances  or  classes  thereof  in  the  absence 
of  any  other  authority,  and  the  conditions  and 
circumstances  under  which  any  requirements  subject  to 
which  such  persons  may  grant  such  authorization." 

Pulp  and  Paper  Effluent  Regulations  were  passed  pursuant  to  Sections  33 
and  34  of  the  Fisheries  Act.  These  regulations  are  dated  November  2nd,  1971 
and  were  in  force  and  effect  at  the  material  times  under  consideration.  In 
Section  Two  which  deals  with  the  interpretation  of  legal  terms  and  technical 
terms  having  legal  significance,  "new,  expanded,  altered  and  existing  mills" 
are  distinguished  from  one  another  by  definition. 

"Altered  mill  means  any  mill  the  processes  of  which  are, 
after  the  coming  into  force  of  these  regulations,  altered, 
thereby  resulting  in  a change  in  the  quality  of  the 
effluent  from  a mill  but  does  not  include  any  mill  the 
processes  of  which  are  altered  solely  for  the  purpose  of 
pollution  abatement. 

"Expanded  mill"  means  any  existing  mill  in  which,  after 
the  coming  into  force  of  these  Regulations,  equipment  has 
been  installed  that  increases  the  production  of  the  mill 
by  ten  percent  or  more. 

"Existing  mill"  means  any  mill  other  than  a new  mill, 
expanded  mill  or  altered  mill. 

"New  mill"  means  any  mill  that  commences  operations  after 
the  coming  into  force  of  these  Regulations. 

It  has  been  expressly  admitted  that  the  Spanish  River  is 
water  frequented  by  fish. 
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In  the  light  of  these  applicable  provisions  of  the  Fisheries  Act  and 
considering  all  of  the  evidence  I have  little  difficulty  in  finding  as  a fact 
that  Eddy  deposited  a deleterious  substance  in  water  frequented  by  fish  on 
each  of  the  days  alleged  in  the  informations. 

The  prosecution  evidence  of  the  investigation  headed  by  Mr.  McKenney 
clearly  documents  and  illustrates  that  contaminants  were  getting  into  the 
river  and  a source  of  those  contaminants  was  the  recovery  area  of  the  Sulphate 
Mill  on  the  4th,  5th  and  6th  of  July. 

In  addition,  his  evidence  indicates  that  there  was  effluent  in  the  main 
sewer  mill  getting  into  the  river  on  July  the  8th  and  on  July  the  14th.  There 
were  further  contaminants  getting  into  the  river  from  the  recovery  area  as 
alleged  on  the  face  of  that  information. 

Arguments  were  presented  on  the  nature  of  the  deleterious  substance  and  I 
am  inclined  to  agree  with  the  prosecution  that  the  nature  of  the  deleterious 
substance  must  be  examined  to  determine  whether  that  substance  has  the 
capacity  to  degrade,  alter  or  from  part  of  a process  of  degradation  or 
alteration  of  the  quality  of  the  water  to  which  it  has  been  deposited. 

The  nature  of  the  contaminants  alleged  in  these  proceedings  clearly  come 
within  the  definition  set  out  in  the  legislation. 

Further,  I am  inclined  to  the  view  as  submitted  by  the  prosecution  that 
there  is  no  need  to  prove  that  the  receiving  water  was  rendered  deleterious  by 
the  deposit  of  these  contaminants. 

On  this  point  the  defence  argues  that  this  is  misleading  because  to 
accept  the  Crown  argument  would  mean  that  Eddy  would  be  committing  an  offence 
everyday  during  start-up  or  even  during  normal  operations  because  there  is 
clear  evidence  that  these  are  usual  and  normal  discharges. 

In  my  view,  the  definition  as  set  out  in  the  legislation  could  and 
probably  does  have  this  effect. 

In  the  absence  of  an  authoritative  interpretation  to  the  contrary,  this 
would  appear  to  be  the  plain  meaning  of  the  prohibition  set  out  in  Section  33 
(2).  The  evidence  clearly  shows  that  the  nature  of  the  contaminants 
discharged  in  the  effluent  from  this  mill  would  degrade,  alter  or  form  part  of 
a process  of  degradation  or  alteration  of  the  quality  of  the  receiving  water 
within  the  meaning  of  the  definition  set  out  in  the  regulations. 

The  evidence  clearly  shows  that  those  contaminants  take  up  oxygen.  As 
fish  require  oxygen  to  survive,  if  the  oxygen  is  too  low  to  maintain  their 
survival  the  receiving  water  is  rendered  or  is  likely  to  be  rendered 
deleterious  to  fish  to  fish  habitat  or  the  use  of  man  of  fish  that  frequent 
that  water. 
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The  defence  would  argue  that  in  the  circumstances  of  this  mill,  that 
interpretation  is  unfair.  Indeed,  one  of  the  grounds  put  forward  in  its 
defence  by  Eddy  involves  the  concept  of  unfairness. 

As  indicated  earlier  Eddy  applied  at  the  commencement  of  the  proceedings 
for  an  order  quashing  the  informations  or,  in  the  alternative  staying  the 
proceedings  on  the  grounds  that  it  was  not  liable  to  prosecution  by  virtue  of 
Section  146  92)  of  the  Environmental  Protection  Act.  By  virtue  Of  the 
relationship  that  existed  between  Eddy  and  the  Ministry,  it  was  argued  that 
there  was  a specific  and/or  implied  undertaking  by  the  Crown  not  to  prosecute 
Eddy  on  condition  that  it  had  complied  fully  with  the  control  order  that  had 
been  issued  to  it.  In  the  face  of  those  circumstances,  for  the  Crown  to  elect 
to  proceed  pursuant  to  the  provisions  of  the  Fisheries  Act  constituted  such 
unfairness,  in  the  submission  of  the  defence  as  to  come  within  the  grounds  for 
an  abuse  of  process  application  to  either  quash  the  informations  or  stay  the 
proceedings. 

Section  146  (2)  of  the  Environmental  Protection  Act  reads  aS  follOWS: 

"Notwithstanding  subsection  (1),  a person  to  whom  an  order 
or  program  approval  of  the  Minister  or  Director  is 
directed  who  complies  fully  with  the  order  or  approval 
shall  not  be  prosecuted  or  convicted  of  an  offence  in 
respect  of  the  matter  or  matters  dealt  with  in  the  order 
or  approval  that  occurred  during  the  period  within  which 
the  order  or  program  approval  is  applicable." 

The  issues  of  quashing  the  informations  or  staying  the  proceedings  prior 
to  trial  were  considered  and  dealt  with  in  my  earlier  ruling.  As  indicated  at 
that  time,  some  of  the  issues  argued  may  be  properly  viewed  as  defence,  not 
abuse  issues  and  as  such  and  to  the  extent  that  they  form  part  of  the  defence, 
they  remain  open  for  consideration  at  this  time.  I am  not  completely  sure 
that  I understand  the  significance  of  the  Crown's  submissions  that  these 
matters  are  res  judicata.  If  she  means  by  the  use  of  that  phrase  that  having 
made  a determination,  and  in  the  absence  of  further  evidence  on  that  issue 
that  determination  ought  to  stand,  I am  in  agreement.  If  she  means  that  these 
issues  cannot  now  be  reconsidered,  I do  not  agree. 

While  it  has  already  been  determined,  for  example,  that  Eddy's  compliance 
with  the  control  order  did  not  operate  as  a bar  to  the  proceedings  being 
commenced,  it  should  not  thereby  follow  that  Eddy  is  stopped  from  raising  that 
issue  in  its  defence  at  this  time.  In  addition,  there  were  issues  raised  on 
that  application  which  were  specifically  reserved  to  the  completion  of  the 
trial  including  whether  Eddy  was  an  "existing  mill"  and  the  application  of  the 
Fisheries  Act  including  the  regulations  and  the  guidelines  made  pursuant  to 
that  legislation. 

Now  before  dealing  with  those  matters,  I suppose  we  all  could  use  a ten 
minute  break. 


— Court  recessed 
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UPON  RESUMING 

The  Crown  submits  that  if  the  mill  owned  and  operated  by  Eddy  is  an 
"existing  mill"  as  defined  by  the  regulations  that  status  affords  no  defence 
to  these  charges.  Eddy  has  not  been  charged  with  a breach  of  the  regulations, 
it  has  been  charged  with  a breach  of  the  statute  and  whether  or  not  the 
regulations  are  applicable  to  it  should  not  really  be  an  issue  in  these 
proceedings. 

The  Crown  further  submits  that  if  Eddy  wishes  to  be  considered  as  an 
"existing  mill"  it  must  establish  that  status  on  the  evidence  which  it  has  not 
been  able  to  do. 

Eddy  appears  to  have  considered  itself  throughout  to  be  an  "existing 
mill"  under  the  regulations.  While  there  is  some  evidence  with  regard  to 
increases  in  production,  that  evidence  does  not  appear  to  be  such  as  to 
support  a finding  of  fact  that  Eddy  installed  equipment  that  increased 
production  by  ten  percent  or  more  on  or  after  November  24th,  1971,  which  is 
the  effective  date  set  out  in  Schedule  'F'  of  the  regulations. 

Similarly,  I would  not  be  able  to  find  as  a fact  that  on  or  after  that 
date  that  processes  of  the  Eddy  mill  were  altered,  thereby  resulting  in  a 
change  in  the  quality  of  the  effluent  within  the  meaning  of  the  regulations. 

Indeed,  the  evidence  might  appear  to  support  the  conclusion  that  new 
equipment  and  improvements  made  by  Eddy  were  for  the  purpose  of  pollution 
abatement,  although  production  increases  that  would  accompany  such 
modernization  were  both  anticipated  and  encouraged. 

Having  regard  to  the  evidence  of  the  history  of  the  mill,  it  would  be  my 
view  that  Eddy  is  in  fact,  and  in  law,  an  "existing  mill"  under  this 
legislation.  The  regulations  are  applicable  to  "new  mills,  expanded  mills  and 
altered  mills"  on  and  after  November  24th,  1971.  There  is  no  date  specified 
in  the  regulations  for  their  applicability  to  "existing  mills",  the  effective 
date  in  Schedule  'F'  has  been  left  blank.  The  effect  in  law  of  Eddy  being 
considered  as  an  "existing  mill",  in  the  submission  of  the  Crown,  is  simply 
that  the  regulations  therefore  do  not  apply  and  that  there  is  no  exception 
provided  to  this  mill  under  Section  33  (4). 

Counsel  for  the  defence  submit  that  the  effect  of  not  specifying  a date 
to  bring  the  existing  mill  within  the  regulation  are  a clear  indication  that 
this  legislation  was  never  intended  to  be  applied  to  the  Eddy  mill.  In  that 
regard,  I have  been  urged  by  counsel  to  consider  the  Guidelines  Promulgated 
under  the  Fisheries  Act  for  the  Pulp  and  Paper  Effluent  Regulations  issued  by 
Environment  Canada,  dated  May,  1972.  A preamble  in  the  Guideline  reads; 

"The  following  explanations  are  intended  to  clarify  the 
meaning,  intent  or  basis  of  authority  for  the  regulations 
which  are  not  always  clear  in  the  regulations  because  of 
the  difficulty  in  expressing  technical  concepts  in  legal 
terminology." 
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In  support  of  his  submission,  counsel  reads  from  the  Guidelines  in 
Section  Two  that  "...the  Act  gives  the  Minister  authority  to  request  plans  of 
a mill  being  altered.  The  definition  of  an  altered  mill  is  meant  to  include 
any  mill  in  which  some  of  the  operations  have  been  altered  in  order  to  produce 
a different  final  product,  or  the  same  final  production  by  different 
operations."  And  further  "an  expanded  mill  is  regarded  to  be  one  in  which  it 
is  intended  to  increase  production  of  the  same  product,  by  more  than  an 
arbitrary  amount;  in  this  case  ten  percent." 

In  the  submission  of  counsel,  clearly,  these  are  mills  to  which  the 
regulations  are  to  be  applied.  With  regard  to  "existing  mills"  counsel  reads 
again  from  Section  Two  at  page  four:  "...the  Act  gives  the  Minister  the 
authority  to  request  information  relating  to  the  operation  of  any  undertaking 
which  includes  the  operation  of  an  existing  mill.  If  it  is  found  that 
deleterious  substances  are  being  discharged  in  amounts  exceeding  the  permitted 
deposits  named  in  the  regulations,  the  Minister  will  require  the  provision  of 
treatment  facilities." 

Counsel  has  also  directed  the  court's  attention  to  page  14  of  these 
Guidelines  where  it  is  stated,  and  again  I am  quoting:  "It  will  be  noted  in 
Schedule  'F'  that  mills  answering  the  description  of  "new,  expanded  or  altered 
mills"  after  the  date  of  promulgation  will  be  expected  to  meet  the 
requirements  of  Schedules  'A,  B and  D'  after  that  date.  Existing  mills  will 
not  be  expected  to  meet  the  requirements  of  the  regulations  immediately  after 
the  date  of  promulgation  which  explains  why  no  dates  are  specified  for 
existing  mills  in  Column  II  of  Section  F.  It  is  intended  that  individual 
dates  for  compliance  with  the  regulations  will  be  developed  with  every 
existing  mill  in  Canada.  Environment  Canada  and  regulatory  agencies  to  which 
the  administration  of  the  Fisheries  Act  and  regulations  have  been  delegated 
will  conduct  negotiations  for  pollution  abatement  programmes  with  all  pulp  and 
paper  companies  and  arrive  at  dates  of  compliance  for  each  mill,  which 
together  with  the  name  of  the  mill  will  be  entered  into  Schedule  'F'." 

Further  under  general  comments,  the  Guidelines  continue:  "It  is 
recognized  that  there  may  be  situations  at  some  mill  locations  where  the 
requirements  of  these  regulations  will  not  furnish  sufficient  protection  for 
the  aquatic  environment  and  where  the  requirements  of  the  regulations  of  the 
Provincial  Pollution  Control  Agency  may  also  be  insufficient.  In  such  cases, 
attempts  will  be  made  by  Environment  Canada  or  the  designated  provincial 
regulatory  agency  to  negotiate  an  appropriate  pollution  abatement  programme." 

Counsel  submits  that  the  control  order  and  the  amending  control  order 
results  from  the  negotiations  between  Eddy  and  the  Ministry  as  the  designated 
provincial  regulatory  agency  to  negotiate  an  appropriate  pollution  abatement 
programme. 

The  submission  is  that  the  control  order  and  the  amending  control  order 
result  from  the  requirement  to  provide  treatment  facilities  at  the  Eddy  mill, 
as  the  Ministry  is  responsible  for  the  administration  of  this  legislation  and 
the  orders  in  effect  result  from  consultations  between  Eddy  and  the  Ministry. 


5 F.P.R. 


E.B.  EDDY  FOREST  PRODUCTS  LTD. 


83 


I am  aware  that  the  Guidelines  are  not  legislation  and  do  not  form  part 
of  the  law  but  at  the  urging  of  counsel  I have  considered  them  as  a reasonable 
explanation  as  to  the  application  of  these  regulations.  To  be  of  the  view 
that  the  regulations  are  simply  not  applicable  to  Eddy  and  that  Section  33  (2) 
must  stand  alone  in  these  circumstances,  in  my  view,  would  result  in  an 
unfairness  that  ought  not  to  be  supported  by  the  court.  Whether  that 
unfairness  is  such  as  to  come  within  the  meaning  of  such  adjectives  as 
vexatious,  unfair,  oppressive  and  most  exceptional  circumstances  which  are  the 
descriptive  phrases  that  courts  have  used  in  describing  conduct  deemed  to  be 
an  abuse  of  process  remains  very  much  in  issue  and  I am  urged  most  strongly  by 
the  defence,  that  these  circumstances  do  come  within  such  conduct.  Eddy  was, 
at  all  material  times  acting  and  carrying  out  its  operations  pursuant  to  the 
terms  and  conditions  of  the  amending  control  order. 

While  I remain  of  the  view  that  the  terms  and  conditions  of  that  order 
were  not  being  fully  complied  with  so  as  to  render  this  company  immune  from 
prosecution,  it  is  my  considered  opinion  on  all  of  the  evidence  that  Eddy  was 
in  substantial  compliance  with  this  order  at  all  material  times  and  was 
proceeding  with  its  modernization  program  as  required  by  that  order. 

The  matters  in  issue,  with  regard  to  noncompliance,  the  dynamic  versus 
static  bioassays,  the  FRP  tank,  the  late  filing  of  the  1980  report,  et  cetera, 
are  matters  which  I have  considered  and  which,  in  the  particular  circumstances 
regarding  each  from  the  evidence  adduced,  do  not  affect  Eddy's  substantial 
compliance  with  the  control  order,  in  my  view. 

The  evidence  presented  by  the  Crown  of  the  investigation  and 
reconstruction  of  the  events  which  took  place  in  the  mill  would  clearly 
indicate  that  a deleterious  substance  was  being  discharged  into  the  river. 
Data  obtained  during  the  investigation  and  presented  viva  voce  from  the 
witnesses  and  illustrated  in  the  exhibits  would  indicate  high  readings  for 
suspended  solids,  high  total  organic  carbon  readings,  high  pH,  BOD  and 
colouration,  all  indicators  that  liquor  was  escaping  to  the  river.  Total 
suspended  solids  means  the  filtered  and  dried  residue  present  in  the  waste 
resulting  from  the  processes  involved  in  the  operation  of  a mill.  Biochemical 
oxygen  demand  (BOD)  is  a chemical  analysis  that  determines  the  uptake  of 
oxygen,  and  shows  the  oxygen  demanding  decomposable  organic  matter  produced  as 
waste  from  the  production  of  pulp  and  paper.  pH  is  a chemical  scale  from  one 
to  14.  A reading  of  seven  is  considered  neutral  and  readings  from  seven  to  14 
are  increasingly  more  alkaline.  Readings  below  seven  are  increasing  more 
acidic.  Another  useful  and  often  used  analysis  is  total  organic  carbon  (TOC) 
which  is  an  indication  of  organic  materials  present.  Dissolved  Solids  is 
analysis  of  the  material  that  is  in  a sample  once  the  water  is  removed.  As 
part  of  the  natural  biodegradation  of  materials  in  water  systems,  organic 
material  uses  oxygen  that  is  in  the  water.  The  chemicals  that  are  contained 
in  the  effluent  seek  oxygen  to  degrade.  In  so  doing,  they  use  up  the  oxygen 
that  is  in  the  river  or  in  the  water  environment.  If  the  load  is  significant 
the  amount  of  oxygen  that  is  available  in  the  water  system  is  used  up,  leaving 
nothing  left  for  organisms  to  live  there. 
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The  Crown  contends  that  the  mill  was  operating  poorly  during  this  period 
and  that  the  evidence  clearly  shows  continuous  liquor  discharges  to  the  river 
either  directly  by  the  escape  of  liquor  or  in  the  condensates  which  had  become 
contaminated  with  liquor. 

The  environmental  standard  for  pH  is  9.5  for  example,  and  the  evidence 
clearly  shows  elevated  readings  above  that  standard  throughout  the  period  in 
question.  Over  12  on  July  the  3rd,  over  11  on  July  the  4th,  5th  and  6th. 
During  this  period  the  Crown  submits  that  the  evidence  shows  that  the 
vaporators  were  taken  out  of  service  and  the  submission  is  if  you  operate 
digesters  and  the  brown  stock  washers  when  the  evaporators  are  down,  you  are 
the  generating  liquor  which  is  not  being  recycled  and  which  is  being  sewered. 

The  Crown  concedes  that  the  pH  reading  for  July  the  8th  may  not  be 
reliable  because  the  Bleach  Plant  was  operating  on  that  day  and  that  would 
have  the  effect  of  neutralizing  liquor  pH  but  the  evidence  of  colouration  on 
that  day  clearly  shows  high  colouration  and  the  average  sewer  losses  for  that 
day  show  high  total  organic  compound  which  corresponds  with  high  pH  to 
indicate  liquor  losses  in  the  sewers. 

The  Crown  notes  that  dissolved  solids  were  extremely  high  on  the  8th. 

As  regards  the  charge  on  July  14th,  the  Crown  refers  to  the  evidence  of  a 
spill  of  strong  black  liquor  and  sodium  sulphate  from  the  mix  tank  in  the  new 
recovery  area  on  that  date,  and  the  evidence  that  there  were  condensates 
spilled.  These  events  had  an  impact  on  the  river  because  the  evidence  shows 
that  the  oxygen  level  was  falling  and  that  pH  levels  were  rising.  The  Crown 
also  points  out  that  the  charts  were  prepared  from  documents  containing  data 
prepared  by  Eddy  and  that  only  one  of  some  400  data  points  was  wrong,  and  that 
single  item  was  pointed  out  by  the  Crown  witness  himself. 

Roger  Cook  who  gave  evidence  for  the  defence  seemed  to  be  of  the  view 
that  some  of  the  recorded  data  was  not  accurate  in  several  areas  and  that  the 
flow  meter  was  not  working  for  a period  of  time  with  the  result  that  flow 
could  not  be  recorded.  The  Crown  points  out  that  this  situation  existed  for  a 
short  period  of  time,  with  the  result  that  the  data  would  not  be  substantially 
affected.  Mr.  Cook  is  the  environmental  control  manager  for  Eddy  at  the 
material  times  he  was  the  company's  environmental  control  supervisor,  a 
position  he  held  since  1979.  As  the  environmental  control  supervisor  and 
manager,  his  responsibilities  were  to  ensure  that  the  control  order  was 
complied  with,  to  make  sure  the  effluents  are  monitored  and  that  the  reports 
are  made  out  to  the  Ministry.  His  responsibility  would  include  monitoring  the 
impact  of  the  mill  on  the  environment.  His  evidence  describes  the  pollution 
monitoring  equipment  and  system  in  place  at  the  mill.  Mr.  Cook  also  gave 
evidence  to  the  effect  that  there  are  no  effluent  targets  set  out  in  the 
control  order  but  that  there  were  targets  agreed  upon  between  Eddy  and  the 
Ministry  that  were  used  by  the  company  as  a bench  mark  in  system  of  monthly 
reports,  and  that  explanations  would  be  provided  to  the  Ministry  as  to  why 
actual  results  deviated  from  this  target,  when  the  targets  were  not  met. 
These  target  values  were  set  to  indicate  normal  operations. 
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Sewer  losses,  during  start-up  after  a shut-down  are  quite  different  in 
character  as  compared  to  normal  operations  he  testified.  In  normal 
operations,  the  bleach  plant  is  running.  Liquor  losses  are  present  but  they 
are  not  all  that  great.  During  start-up  conditions,  liquor  losses  are 
increased  and  there  is  a difference  in  the  nature  of  the  effluent.  Mr.  Cook 
indicated  that  this  start-up  was  generally  considered  to  be  a normal  start-up 
except  that  obviously  some  difficulties  were  being  experienced.  That  in 
itself  was  not  considered  unusual  because  problems  in  achieving  equilibrium  in 
the  equipment  are  to  be  expected.  Mr.  Cook  did  not  believe  that  the  leadings 
as  reported  would  be  damaging  to  the  river  because  "the  BOD  that  we  had  in  the 
river  in  July,  1983  seemed  to  be  lower"  than  figures  set  out  in  monthly 
reports  to  the  Ministry  on  other  occasions. 

Eddy's  procedure  in  reporting  to  the  Ministry  during  start-up  conditions 
was  similar  to  reporting  under  normal  conditions  and  Mr.  Cook  indicated  that 
neither  he  nor  Eddy,  to  his  knowledge,  was  aware  of  any  complaints  made  by  the 
Ministry  with  regard  to  that  system  of  reporting.  Also,  in  July  of  1983,  the 
plant  was  in  the  midst  of  bringing  other  equipment  on  stream.  Continuous 
digesters  were  being  installed  and  a secondary  treatment  system  was  waiting  to 
be  brought  on  stream  to  remove  BOD  toxicity  and  suspended  solids,  and,  of 
course,  the  conversion  of  tank  50,  the  strong  black  liquor  storage  tank.  At 
the  material  times  this  secondary  treatment  system  had  been  constructed,  but 
the  pumping  station  was  not  ready  to  take  the  effluent  up  to  it. 

That  this  start-up  was  considered  normal  was  also  the  evidence  of 
Murry  Edward  Budge  who  has  been  employed  at  Eddy  since  1975  and  who  is 
currently  in  charge  of  the  liquor  cycle  as  a liquor  area  foreman.  Mr.  Budge's 
evidence  describes  the  events  that  were  taking  place  within  the  mill  in 
attempting  to  get  the  equipment  on  line  and  details  the  difficulties  and 
problems  that  were  being  experienced,  and  the  troubleshooting  undertaken  to 
determine  and  correct  the  cause  of  the  difficulties.  It  appears  to  have  been 
Mr.  Budge  who  eventually  solved  the  problem  that  was  being  experienced.  It 
seems  that  a pump,  described  as  a settled  liquor  pump,  had  its  capacity 
increased  during  the  shutdown  in  order  to  send  liquor  from  the  foam  settling 
tank  to  the  new  weak  black  liquor  storage  tank.  This  was  one  of  the  tie-ins 
or  changes  made  for  the  modernization  program.  This  particular  pump, 
according  to  Mr.  Budge  was  an  older  pump  designed  to  handle  the  product  liquor 
flow  to  the  weak  black  liquor  storage  tank.  When  the  capacity  of  this  pump 
was  increased  it  overcame  the  discharge  pressure  of  the  product  liquor  pump 
and  effectively  reduced  the  pumping  capacity  to  the  point  where  liquor  would 
back  up  into  the  evaporators.  Mr.  Budge  indicated  that  it  would  not  be  likely 
that  his  problem  would  have  been  discovered  if  the  evaporators  were  shut  down, 
because  they  had  to  be  running  and  circulating  at  the  time  to  see  the  thing 
that  pointed  to  this  as  a problem.  "You  have  to  keep  the  equipment  running 
when  problems  are  being  experienced.  You  have  to  keep  running  liquor  through 
the  evaporators  and  troubleshoot  until  you  find  out  what  is  causing  the 
problem."  Mr.  Budge's  evidence  is  that  the  steps  taken  on  this  occasion  were 
all  the  same  steps  that,  "we  would  go  through  on  troubleshooting  the 
evaporators."  Mr.  Budge  further  indicated  that  Eddy  does  not  sewer  condensate 
over  one  uncorrected  baume,  and  "that  it  is  instruction  we  give  our 
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operators."  Mr.  Budge  was  not  aware  of  anyone  within  the  company 
intentionally  sewering  black  liquor  to  the  river. 

I was  impressed  with  Mr.  Budge's  evidence  and  I would  wish  to  reproduce 
the  latter  portion  of  his  examination-in-chief  which  begins  at  page  265  of  the 
transcript: 

"Q.  Have  you  ever  been  aware,  in  the  course  of  your 
employment  with  the  company  of  anyone  with  the  company 
intentionally  sewering  black  liquor  to  the  river? 

A.  No. 

Q.  And  if  the  black  liquor  finds  its  way  into  the  river 
and  we  have  heard  evidence  that  it  did,  how  did  it  get 
there? 

A.  From  the  evaporators. 

Q.  Yes,  from  there. 

A.  It  can  get  there  from  the  combined  condensate.  It 
definitely  gets  there  from  the  surface  condensor 
condensates  to  the  main  sewer.  It  can  also  get  there  from 
your  product  liquor  if  you  let  it  go  to  sewer. 

Q.  Are  you  aware  of  any  instances  when  product  liquor  was 
allowed  to  go  to  sewer? 

A.  No,  in  my  opinion  if  we  would  have  been  sewering 
product  liquor  we  would  have  got  the  evaporators  going. 

Q.  Why  is  that? 

A.  Well  we  wouldn't  have  had  the  restriction  on  this  line 
going  back  into  tank  50.  We  would  have  been  able  to 
circulate. 

Q.  Now  throughout  this  start-up  in  July  were  you 
conscious  of  extraordinary  liquor  losses  through  the 
sewers  that  end  up  in  the  river? 

A.  I was  conscious  of  liquor  losses  to  the  sewer.  I've 
seen  that  every  start-up.  I wasn't  aware  of  any 
extraordinary  liquor  losses  other  than  the  fact  than  the 
start-up  was  taking  longer  than  normal. 

Q.  How  would  you  compare  the  start-up  in  July  to  the 
previous  start-ups  that  you  have  experienced? 

A.  There  was  more  difficulty  in  starting  up  in  July  with 
the  problems  we  had.  We  had  more  problems  than  normal. 

Q.  And  those  problems  that  you  had,  how  do  they  compare 
with  the  types  of  problems  you  had  experienced  in  previous 
start-ups? 

A.  Well  I've  never  had  this  particular  problem  in 

previous  start-ups  but  

Q.  You  say  this  particular  problem? 

A.  The  pulp  problem,  as  far  as  foaming  and  boiling  over 
and  things  like  that  is  normal. 

Q.  The  way  in  which  the  evaporators  were  behaving? 

A.  Right,  that  is  normal  for  an  evaporator  start-up.  It 
is  normal  to  foam  over  and  boil. 
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Q.  And  apart  from  the  soap  spill  on  July  the  5th,  what 
was  it  - what  was  unique  about  this  start-up? 

A.  The  length  of  time  it  took  to  get  the  mill  running. 

Q.  And  what  do  you  have  to  say  about  whether  the  soap 
which  was  contained  in  tank  number  50  played  any  part  in 
the  problems  you  experienced  with  the  evaporators? 

A.  I don't  think  it  did  have  any  effect  on  the  problem  we 
were  having  with  the  evaporators. 

Q.  Why  do  you  come  to  that  conclusion? 

A.  Well,  first  the  number  one  line  operated  successfully 
from  the  4th  until  it  hit  soap  on  the  6th.  There  was 
nothing  wrong  with  the  feed  liquor  there  and  the  problem 
we  found  on  number  two  line  of  evaporators,  what  was 
giving  us  the  problem  there  was  not  related  to  the  soap, 
it  was  a process  problem. 

Q.  Mr.  Budge,  as  a person  who  is  responsible  for  the 
operation  side  of  the  mill,  what  can  you  tell  His  Honour 
about  the  company's  policy  with  respect  to  the  mill's 
impact  on  the  environment? 

A.  The  company  is  quite  conscious  about  the  environment 
and  makes  every  effort  to  see  that  nothing  gets  into  - 
nothing  pollutes  the  river  or  air  and  in  my  opinion  we've 
made  great  strides  over  the  last  few  years,  from  when  I 
started  with  the  mill  until  now,  the  company  has  been 
moving  forward  steadily  and  has  been  improving  yearly  and 
just  with  the  reporting  that  we  had,  in-plant  reporting  we 
try  and  keep  our  finger  on  things.  It  demonstrates  how 
conscious  they  are  with  the  environment." 

While  it  may  be  clearly  indicated  that  deleterious  substances  were  being 
discharged  at  the  mill  during  the  relevant  time,  it  is  the  submission  of  the 
defence  that,  in  itself  - that  evidence  is  not  sufficient  for  a conviction. 
To  the  contrary,  it  is  a rather  misleading  point.  To  accept  the  Crown 
argument  would  mean  Eddy  would  be  committing  an  offence  every  day,  both  during 
normal  operations  and  start-up  conditions  because  there  is  clear  evidence  that 
there  are  discharges  usually  and  normally.  No  particular  guidelines  were 
provided  to  Eddy  by  the  Ministry  for  reporting  spills  during  start-up  and  if 
pH  cannot  be  over  9.5,  Eddy  would  be  contravention  of  the  Act  at  the  time  of 
every  start-up.  The  evidence  is  clear  that  start-ups  cannot  take  place 
without  these  discharges  which,  during  start-up  conditions  are  higher  than  in 
normal  operations. 

Mr.  Roger  Cook's  evidence  is  that  regular  reports  were  filed  in  the 
normal  way  and  there  was  never  any  indication  from  the  Ministry  that  this 
method  of  reporting  was  unacceptable.  It  was  also  Roger  Cook's  evidence  that 
spills  were  reported  specifically  and  individually  if  he,  as  environmental 
control  officer,  anticipated  severe  damage  to  aquatic  life.  His  evidence 
regarding  the  events  during  early  July  of  1983  was  that  he  didn't  believe  the 
loadings  would  be  damaging  to  the  river.  Counsel  submits  further  that  the 
evidence  shows  that  the  previous  high  discharges  were  known  to  the  Ministry 
prior  to  July  3rd  through  the  reports  filed,  and  there  is  no  evidence  that  the 
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Ministry  did  not  understand  what  was  happening  during  the  start-up  procedures. 
He  submits  that  it  would  be  a reasonable  inference  to  draw  that  the  Ministry 
knew  and  accepted  this  situation  and  not  that  Eddy  was  continuing  to  get  away 
with  something  until  the  Ministry  stopped  it.  Eddy's  activities  were  as 
consistent  during  this  period  as  with  any  other  period. 

Michael  Francis  Holloran,  who  is  a chemical  engineer  working  with 
I.E.C.  Beak  Consultants,  and  who  was  qualified  as  an  expert  gave  evidence  for 
the  defence  on  two  occasions  during  these  proceedings.  During  the  pre-trial 
application,  Mr.  Holloran  gave  evidence  regarding  his  involvement  and  that  of 
his  company  regarding  reports  prepared  with  regard  to  the  control  order.  He 
gave  evidence  with  regard  to  the  assimilative  capacity  of  the  Spanish  River, 
that  is  the  capacity  of  the  river  to  assimilate  waste  loading.  Assimilative 
capacity  is  dependent  upon  a number  of  factors  which  include  the  nature  of  the 
receiving  water  body  and  the  nature  of  the  effluent.  The  capacity  to 
assimilate  is  usually  referenced  against  some  standard  or  objective, 
particularly  with  regard  to  dissolved  oxygen  levels.  Mr.  Holloran  authorized 
a report  which  develops  a relationship  between  the  amount  of  BOD  loading  that 
the  Spanish  River  is  able  to  accept  under  varying  conditions  of  water 
temperature  and  the  flow  rate  in  the  river.  He  was  also  involved  on  behalf  of 
various  pulp  and  paper  companies  in  the  negotiation  of  control  orders  with  the 
Ministry. 

Mr.  Holloran  returned  to  the  witness  stand  at  a later  time  to  indicate 
that  he  had  been  asked  to  look  at  the  river  and  to  look  at  the  data  that  had 
been  obtained  from  the  river  from  July  3rd  to  July  14th,  1983  and  to  try  and 
relate  this  data  back  to  events  at  the  mill  to  see  if  there  was  any 
correlation  between  events  at  the  mill  and  the  concentrations  observed  in  the 
river,  and  to  try  and  determine  the  sequence  of  events  that  must  have  occurred 
at  the  mill  in  order  to  result  in  the  concentrations  that  were  measured  in  the 
river.  He  conducted  a time  of  travel  and  dilution  analysis  and  looked  at  the 
loadings  of  sodium,  black  liquor  and  BOD  necessary  to  produce  the  results  that 
were  obtained  in  the  river,  using  data  collected  by  both  Eddy  and  the 
Ministry.  He  indicates  a fairly  standard  systems  analysis  procedure  was  used 
which  involved  relating  the  presence  of  material  in  the  water  column  or  the 
river,  to  the  loadings  that  would  have  been  necessary  to  produce  those 
concentrations  through  the  use  of  a model.  The  model  used  was  a mathematical 
model  where  a series  of  cause  and  effect  relationships  are  described  in 
mathematical  terms  that  allow  you  to  take  the  physical  characteristics  of  the 
system  and  combine  them  with  input  to  the  system  to  predict  concentrations  or, 
using  physical  characteristics  of  the  river  and  the  observed  concentrations  in 
the  river,  through  the  model  to  predict  the  type  of  loadings  that  would  have 
been  necessary  to  produce  these  concentrations. 

From  this  examination  of  the  data,  Mr.  Holloran  concluded  that  assuming 
all  of  the  sodium  in  the  river  was  the  result  of  weak  black  liquor  there  was 
no  area  in  the  river  toxic  as  a result  of  weak  black  liquor.  The  soap  spill 
was  highly  toxic  and  it  was  moving  through  the  river  on  July  5th,  6th  and  7th 
and  8th. 
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Subject  to  cross-examination,  Mr.  Holloran  was  able  to  clearly  state  his 
opinion  that  the  concentrations  of  weak  black  liquor  from  July  the  4th  to  the 
14th  were  never  high  enough  to  kill  fish  and  that  the  concentrations  of  soap 
from  the  soap  spill  were  high  enough  to  kill  fish. 

He  further  concluded  that  the  liquor  spills  did  not  cause  the  death  of 
any  fish. 


Mr.  Holloran  did  not  use  programme  A reports  because,  in  his  view,  they 
were  just  estimates  and  there  is  some  doubt  as  to  whether  they  accurately 
reflect  the  losses  during  the  period.  To  Mr.  Holloran  the  actual  losses  are 
what  is  in  the  river.  His  evidence  was  that  there  is  some  doubt  as  to  whether 
these  records  are  accurate  and  his  experience  is  that  rapidly  changing  loading 
conditions  in  the  mill  effluent  are  very  difficult  to  measure  at  the  best  of 
times.  Usually  the  best  indication  of  what  is  coming  out  of  an  operation 
comes  from  the  river  data  itself. 

The  Crown  disputes  some  of  the  data  used  by  Mr.  Holloran  and  urges  the 
court  to  reject  his  evidence  on  the  basis  that  his  conclusions  do  not  reflect 
the  reality  established  by  the  Crown  evidence. 

Eddy  relies  upon  the  defence  of  due  diligence  as  set  out  in  Regina  vs  The 
City  of  sauit  ste.  Marie,  It  is  generally  agreed  between  the  parties  that  the 
events  giving  rise  to  this  prosecution  come  within  the  second  of  the  three 
categories  of  offences  as  set  out  in  that  case  in  the  reasons  of 
Mr.  Justice  Dickson,  as  he  then  was,  at  page  374: 

"2.  Offences  in  which  there  is  no  necessity  for  the 
prosecution  to  prove  the  existence  of  mens  rea;  the  doing 
of  the  prohibited  act  prima  fade  imports  the  offence, 
leaving  it  open  to  the  accused  to  avoid  liability  by 
proving  that  he  took  all  reasonable  care.  This  involves 
consideration  of  what  a reasonable  man  would  have  done  in 
the  circumstances.  The  defence  will  be  available  if  the 
accused  reasonably  believed  in  a mistaken  set  of  facts 
which,  if  true,  would  render  the  act  or  omission  innocent, 
or  if  he  took  all  reasonable  steps  to  avoid  the  particular 
event.  These  offences  may  properly  be  called  offences  of 
strict  liability." 

While  conceding  that  the  Sauit  Ste.  marie  case  is  applicable  to  this 
matter,  the  Crown  also  points  out  that  the  standard  of  care  is  a little  higher 
under  The  Fisheries  Act,  The  word  "all"  does  not  appear  in  the  Sauit  Ste. 
Marie  case  but  Section  33  (8)  says: 

"He  exercised  all  due  diligence  to  prevent  its  commission." 

In  the  submission  of  the  Crown,  it  would  appear  that  if  there  were 
alternatives  that  were  not  pursued,  that  is  looked  upon  less  kindly  under  The 
Fisheries  Act  than  in  Other  offences  where  such  statutory  provisions  do  not 
exist.  With  respect,  I do  not  agree  with  the  Crown  regarding  that  submission. 
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Section  33  (8)  reads  as  follows: 

"(8)  In  a prosecution  for  an  offence  under  this  section 
or  section  33.4,  it  is  sufficient  proof  of  the  offence  to 
establish  that  it  was  committed  by  an  employee  or  agent  of 
the  accused,  whether  or  not  the  employee  or  agent  is 
identified  or  has  been  prosecuted  for  the  offence,  unless 
the  accused  establishes  that  the  offence  was  committed 
without  his  knowledge  or  consent  and  that  he  exercised  all 
due  diligence  to  prevent  its  commission." 

The  submission  made  by  the  Crown  is  much  too  wide  an  interpretation  to  be 
placed  on  that  section.  In  my  view,  the  section  is  applicable  to  a situation 
where  it  is  established  that  an  event  was  committed  by  an  employee  or  agent. 
It  is  not  applicable  in  the  circumstances  with  which  I now  find  myself 
deal ing. 

Counsel  appears  agreed  that  strict  liability  was  the  proper 
characterization  of  these  matters.  Counsel  also  appeared  to  be  agreed  that 
the  case  of  Regina  vs  Gonder  is  a leading  case  with  regard  to  the  standard  of 
care  relevant  to  the  issue  of  whether  the  accused  acted  with  reasonable  care 
or  due  diligence.  In  his  reasons.  Chief  Judge  Stuart  of  the  Yukon 
Territoritorial  Court  purports  to  articulate  the  parameters  of  the  defence  of 
reasonable  care.  Once  the  Crown  has  proved  the  necessary  actus  reus  the 
accused  must  prove  reasonable  care  was  taken  to  avoid  the  offence. 

The  defence  of  reasonable  care  involves  not  only  a shift  in  the 
evidentiary  burden  but  as  well  shifts  the  onus  of  proof. 

At  page  329  of  his  reasons.  Chief  Judge  Stuart  says: 

"This  departure  from  the  'golden  thread'  of  the  criminal 
justice  system  that  the  Crown  must  prove  all  aspects  of 
the  case  calls  upon  the  court  to  clearly  define  when  the 
defence  applies  and  to  plainly  establish  what  elements  the 
accused  must  prove  to  establish  reasonable  care." 

In  addressing  the  question  of  reasonable  care,  the  Chief  Judge  approached 
the  issue  in  two  stages.  At  page  331  of  his  reasons,  he  indicates: 

"First,  the  existence  of  any  general  standard  of  care 
common  to  the  business  activity  in  question  must  be 
determined.  Is  there  a standard  practice  of  care  commonly 
acknowledged  as  a reasonable  level  of  care  and  did  the 
accused  act  in  accordance  with  that  standard?  The  second 
stage  examines  any  special  circumstances  of  the  case  which 
might  require  a different  level  of  care  other  than  the 
level  suggested  by  the  standard  practice.  Evidence  of  a 
standard  practice  is  only  one  important  component  of  that 
test,  the  ultimate  test  is  the  degree  of  due  diligence 
required  in  the  circumstances  of  each  case.  The  perennial 
controversy  over  the  suitability  of  objective  or 
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subjective  standards  is  not  resolved  by  this  approach.  To 
assess  conduct  in  light  of  the  particular  circumstances 
necessitates  a blend  of  both  objective  and  subjective 
standards.  Such  a blend  is  essential,  inescapable." 

In  Gonder,  the  Chief  Judge  found  as  a fact  that  there  was  no  generally 
known  or  accepted  standard  practice.  That  would  appear  to  be  the  case  in  this 
matter  as  well.  Indeed,  as  submitted  by  counsel  for  the  defence  there  is 
evidence  to  indicate  that  Eddy  standards  are  likely  to  be  the  standards  for 
the  industry  itself  because  it  is  a top  mill.  Such  a finding  is  not 
necessarily  determinative  of  the  issue  of  reasonable  care  as  the 
reasonableness  of  the  care  is  inextricably  related  to  the  special 
circumstances  of  each  case.  It  is  necessary  to  examine  and  assess  the  conduct 
of  the  accused  which,  according  to  Gonder,  is  principally  governed  by  the 
following  circumstances; 

(a)  the  gravity  of  potential  harm; 

(b)  alternatives  available  to  the  accused; 

(c)  likelihood  of  harm; 

(d)  degree  of  knowledge  or  skill  expected  of  the  accused; 

(e)  extent  underlying  causes  of  the  offence  are  beyond  the  control  of 
the  accused. 

The  Crown  addressed  submissions  with  regard  to  each  of  these  factors  in 
determining  the  standard  of  care.  The  gravity  of  potential  harm,  in  the 
submission  of  the  Crown,  was  obviously  the  destricution  of  the  fish  life  in 
the  river  which  would  mean  a very  high  standard  of  care.  There  were 
alternatives  available  to  the  accused;  they  could  have  started  up  without  soap 
in  the  tank  and  they  would  not  have  had  the  foaming  that  caused  the 
contamination  of  the  condenser  and  as  far  as  the  recycled  pump  is  concerned, 
Eddy's  standards  with  regard  to  its  installation  seem  very  low  and  not  up  to 
the  very  high  standards  which  is  required  when  starting  up  a bleach  Kraft  pulp 
mill . 


Further,  Eddy  should  have  taken  down  the  washers  and  the  digesters  which 
they  chose  to  keep  running. 

The  Spanish  River  is  a very  vulnerable  river  and  there  is  a great 
likelihood  of  harm  from  spills. 

The  evidence  would  indicate  that  Eddy  employees  and  officers  had  a high 
degree  of  skill  and  knowledge,  they  know  of  the  probable  effect  and  proceeded 
heedlessly. 

Further,  in  the  submission  of  the  Crown,  there  were  no  underlying  causes 
which  were  beyond  the  control  of  the  accused. 

The  defence  submits  that  it  has  established  a defence  of  due  diligence 
because  it  is  clear  and  unchallenged  on  the  evidence  that  the  people  at  the 
mill  were  of  the  opinion  that  this  start-up  was  no  different  than  any  previous 
start-up.  They  did  not  know,  nor  would  they  have  reason  to  know  that  they 
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were  committing  an  offence.  The  submission  is  that  there  is  considerable 
evidence  that  due  diligence  was  exercised  at  all  times  from  the  evidence 
concerning  the  planning  and  co-ordination  and  steps  taken  by  Eddy  personnel  in 
attempting  to  locate  and  correct  the  cause  of  the  problems  being  encountered. 

The  court  is  urged  by  counsel  to  look  at  the  common  sense  aspect  to  see 
the  reasonable  steps  taken.  The  evidence  further  indicates,  in  the  submission 
of  counsel  that  the  soap  in  tank  50  did  not  cause  foaming  and  did  not  cause 
plugging. 

To  turn  Mr.  Budge's  evidence  around  and  say  that  the  high  capacity  pump, 
because  it  wouldn't  have  been  anticipated  by  the  engineering  department  is  a 
circuitous  argument  in  the  least,  it  was  submitted.  It  was  not  anticipated 
because  it  was  such  a remote  possibility,  having  regard  to  the  complexity  of 
the  plant  operations.  Much  of  the  evidence  has  been  distorted  in  the 
submission  of  the  Crown,  says  defence  counsel,  and  the  evidence  would  assist 
us  as  to  the  belief  and  activities  of  Eddy  personnel  during  the  relevant  times 
remains  unchallenged.  To  meet  the  submission  of  the  Crown  that  the  defence 
called  no  evidence  of  due  diligence,  the  defence  says  there  is  no  evidence  of 
a liquor  spill.  The  defence  relies  on  Roger  Cook's  evidence  showing  that 
dissolved  solid  readings  on  the  average  daily  sewer  losses  were  not  accurate 
due  to  problems  with  the  Kraft  mill  sampler  and  inconsistencies  with  other 
mill  data. 

The  defence  further  relies  on  the  general  care  that  was  taken  during  the 
entire  period  and  reminds  the  court  of  Mr.  Holloran's  conclusions  that  there 
was  no  evidence,  from  the  river  samples  that  there  was  an  excessive  discharge 
of  liquor. 

In  my  assessment,  the  Fisheries  Act  is  a regulatory  statute  rendering 
those  persons  coming  within  its  terms  liable  to  prosecution  and  punishment  for 
summary  conviction  offences  and  liable  to  substantial  monetary  penalties.  I 
have  considered  the  explanations  contained  in  the  guidelines,  because  not  to 
do  so  would  leave  me  at  a complete  loss  to  understanding  Schedule  'F'.  That 
is  the  schedule  which  leaves  a blank  space  containing  a horizontal  line 
applicable  to  existing  mills  rather  than  containing  an  effective  date. 

It  is  my  sense  from  all  of  the  evidence  that  if  attempts  were  made  by 
Environment  Canada  or  the  designated  provincial  regulatory  agency  to  negotiate 
an  appropriate  pollution  abatement  program,  the  results  are  in  the  Control 
Order  and  the  Amending  Control  Order.  Individual  dates  for  compliance  with 
the  Regulations  have  not  as  yet  been  developed  for  this  mill,  which  is,  as  I 
have  indicated  an  existing  mill.  The  interpretation  that  I have  been  invited 
to  place  on  Section  33  (2)  by  the  Crown,  is  in  my  view,  too  narrow  and  does 
not  appear  reasonable. 

There  appears  to  be  an  element  of  unfairness  present  in  these 
circumstances,  but  not  to  the  extent  that  Eddy  is  immune  from  prosecution. 
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I am  prepared  to  find  on  all  of  the  evidence  that  this  legislation  was 
never  intended  to  apply  to  Eddy  until  such  time  as  an  individual  date  of 
compliance  had  been  developed  with  that  existing  mill. 

In  addition,  it  appears  to  me,  from  all  of  the  evidence  that  the  results 
of  the  investigation  with  regard  to  the  events  at  the  mill  during  the  first 
week  of  July,  1983  are  subject  to  more  than  one  reasonable  interpretation. 

The  Crown  submits  that  the  evidence  of  Mr.  Holloran  does  not  conform  to 
the  reality  set  out  in  the  evidence  of  the  Crown  witnesses.  To  treat  all  of 
the  Crown  evidence  as  being  "reality"  would  require  the  Court  to  find  clearly 
as  fact  all  of  that  evidence.  I am  simply  unable  to  do  that.  Some  matters 
appear  to  be  assumptions,  some  matters  are  clearly  estimates.  A probable 
conclusion  is  capable  of  being  reached  on  that  evidence,  but  in  my 
consideration  I am  unable  to  take  many  aspects  of  the  evidence  beyond  the 
realm  of  probability  to  proof  beyond  a reasonable  doubt.  Even  the  reality  of 
a disaster  of  60,000  large  dead  fish  cannot  be  proven  beyond  a reasonable 
doubt  to  be  attributable  to  the  alleged  causes  other  than  the  reported  soap 
spill.  Mr.  Holloran' s conclusions  would  appear  to  be  equally  supportable  on 
all  of  the  evidence.  I am  clearly  unable  to  find  conclusions  beyond  a 
reasonable  doubt  that  would  be  sufficient  to  convict  this  company  under  this 
legislation. 

Further,  I am  satisfied  on  all  of  the  evidence  that  the  defence  has  met 
it's  onus  regarding  the  defence  of  reasonable  care  or  due  diligence.  As  in 
Gonder,  there  appears  to  be  no  accepted  standard  practice.  It  is  not  a case 
which  simply  illustrates  that  the  company  is  "getting  off."  In  Gonder^ 
Chief  Judge  Stuart  said  at  p.  339  of  his  reasons: 

"the  conflicting  legislation  and  the  absence  of  definitive 
legislative  response  co-ordinating  the  work  of  all 
relevant  departments  significantly  contributed  to 
underlying  causes  of  the  problems  encountered  by  the 
parties  in  this  case.  It  is  unreasonable  and 
unsatisfactory  for  the  court  to  resolve  conflicting  uses 
on  a case  by  case  basis.  Only  legislation  can  establish 
an  emcompassing  sensible  priority...." 

for,  in  this  case  an  existing  Kraft  pulp  mill  on  water  frequented  by 

fish. 


There  is  no  evidence  of  negligence  in  this  matter  in  my  view.  At  the 
material  times  Eddy  was  engaged  in  a normal  start-up,  substantially  complying 
with  its  modernization  program,  and  with  the  exception  of  the  soap  spill  was 
acting  reasonably  and  responsibly  in  attempting  to  rectify  the  problem  being 
experienced  in  starting  up  its  mill. 

On  all  of  the  evidence,  I find  that  the  offence  charged,  and  each  of 
them,  have  not  been  proven  beyond  a reasonable  doubt  against  the  defendant. 
With  that  result,  both  charges  against  the  individual  defendants,  Mr.  McMullan 
and  Mr.  Howard  will  also  be  dismissed.  Thank  you. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

REGINA  V.  FRASER  SURREY  DOCKS  LTD. 


HYDE,  Prov.  Ct.  J. 


Surrey,  18  September,  1990 


Fisheries  Act  R.S.C,  1985,  c.  F-14,  as  amended,  s.  36(3)  - (formerly 
33(2)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended)  anti-sap  stain  TCMTB 
chemical  spill  into  the  south  arm  of  the  Fraser  River. 

Sentencing  - $14,000  fine  - focus  on  deterrence  as  per  the  enumerated 
factors  from  United  Keno  Hill  Mines  - balance  between  corporate  diligence  on 
the  one  hand  and  a general  deterrent  on  the  other  hand  with  a penalty 
sufficient  to  encourage  similarly  situated  corporations  to  replace  hindsight 
with  foresight. 

Pollutant  and  Water  Body:  anti-sap  stain  storage  tank  trailer  at  lumber 
dip  treating  facility  collapsed  spilling  TCMTB  into  the  south  arm  of  the 
Fraser  River  at  Surrey,  B.C. 

Summary:  Fraser  Surrey  Docks  Ltd.  entered  a guilty  plea  to  spilling 
anti -sap  stain  chemical  TCMTB  through  a nearby  storm  drain  into  the  waters  of 
the  Fraser  River  at  Surrey  B.c.,  on  August  18,  1989,  contrary  to  s.  36(3)  of 
the  Fisheries  Act,  R.S.C.  1985,  c.  F-14,  as  amended.  Aggravating  factors 
included  improper  storage  tanks,  no  emergency  procedures,  no  on-site 
supervision  by  defendant  staff  of  contractor  who  delivered  the  chemical  and 
proximity  of  a prolific  environmental  asset,  the  Fraser  River,  creating 
significant  potential  for  harm.  Furthermore,  the  fishery  downstream  was 
closed  for  several  days.  Mitigating  factors  were  that  this  was  a first 
offence,  no  financial  gain  or  savings  resulted,  minimal  environmental  damage 
occurred,  defendant  reported  promptly,  was  co-operative  and  remorseful,  funded 
improvements  to  prevent  further  spills  and  pled  guilty  to  what  the  judge 
characterized  as  a "foreseeable  accident"  rather  than  an  intentional  crime. 
Specific  and  general  deterrence  was  emphasized  with  a fine  of  $14,000  imposed. 
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R.  c.  FRASER  SURREY  DOCKS  LTD. 


HYDE,  Prov.  Ct.  J. 


Surrey,  18  septembre  1990 


LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14  'ET  SES  MODIFICATIONS,  PAR  36(3) 
— DEVERSEMENT  DU  PRODUIT  CHIMIQUE  TCMTB  DANS  LE  BRAS  SUD  DU  FLEUVE  FRASER. 

DETERMINATION  DE  LA  PEINE  — AMENDE  DE  14  000  $ — I NS  I STANCE  SUR  LA 
DISSUASION  SELON  LES  FACTEURS  ENUMERES  DANS  UNITED  KENO  HILL  MINES  — 
EQUILIBRE  ENTRE  LA  DILIGENCE  DE  LA  COMPAGNIE,  D'UNE  PART,  ET  LA  DISSUASION 
GENERALE,  D 'AUTRE  PART,  ACCOMPAGNE  PLACEES  DANS  UNE  SITUATION  ANALOGUE  A 
PREVOIR,  PLUTOT  QU'A  GUERIR. 

POLLUANT  ET  COURS  D'EAU  : EFFONDREMENT  D'UNE  REMORQUE  SERVANT  DE  CUVE  DE 
STOCKAGE  DE  PRODUITS  ANTI-COLORATION  A UNE  INSTALLATION  DE  TRAITEMENT  DE  BOIS 
TREMPE,  OCCASIONNANT  LE  DEVERSEMENT  DE  TCMTB  DANS  LE  BRAS  SUD  DU  FLEUVE 
FRASER,  A SURREY,  EN  COLOMBIE-BRITANNIQUE . 

RESUME  : LA  COMPAGNIE  FRASER  SURREY  DOCKS  LTD.  A PLAIDE  COUP ABLE  A UNE 
ACCUSATION  D 'AVOIR  DEVERSE  UNE  QUANTITE  DE  PRODUITS  CHIMIQUES  TCMTB 
ANTI -COLORATION  PAR  UN  COLLECTEUR  D'EAUX  PLUVIALES  A PROXIMITE  DE  SES 
INSTALLATIONS,  DANS  LES  EAUX  DU  FLEUVE  FRASER,  A SURREY,  EN 
COLOMBIE-BRITANNIQUE,  LE  18  AOUT  1989,  CONTRAIREMENT  AU  PAR.  36(3)  DE  LA  LOI 
SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS.  PARMI  LES 
FACTEURS  AGGRAVANTS,  ON  NOTE  : LES  CUVES  DE  STOCKAGE  INAPPROPRIEES , L' ABSENCE 
DE  PROCEDURES  D'URGENCE,  L' ABSENCE  DE  SUPERVISION  SUR  LE  TERRAIN  PAR  LE 
PERSONNEL  DE  LA  DEFENDERESSE  A L 'EGARD  DE  L 'ENTREPRENEUR  QUI  LIVRAIT  LES 
PRODUITS  CHIMIQUES  ET  LA  PROXIMITE  D'UN  SITE  ENVIRONNEMENTAL  PROLIFIQUE,  LE 
FLEUVE  FRASER,  CE  QUI  CREAIT  UN  RISQUE  ELEVE  QUE  DES  DOMMAGES  SOIENT  CAUSES. 
DE  PLUS,  LA  PECHERIE  EN  AVAL  ETAIT  FERMEE  PENDANT  QUELQUES  JOURS.  ON  NOTE  LES 
FACTEURS  ATTENUANTS  SUIVANTS  : IL  S'AGISSAIT  D'UNE  PREMIERE  INFRACTION,  AUCUNE 
ECONOMIE  OU  GAIN  FINANCIERS  N'EN  SONT  RESULTES,  LES  DOMMAGES  CAUSES  A 
L ' ENVIRONNEMENT  ONT  ETE  MINIMES,  LA  DEFENDERESSE  A FAIT  RAPPORT  AVEC  CELERITE, 
ELLE  A FAIT  PREUVE  DE  COOPERATION  ET  DE  REMORDS,  ELLE  A FINANCE  DES 
AMELIORATIONS  POUR  EMPECHER  D'AUTRES  DEVERSEMENTS,  ET  ELLE  A PLAIDE  COUPABLE  A 
CE  QUE  LE  JUGE  A QUALIFIE  D'«ACCIDENT  PREVISIBLE»  PLUTOT  QUE  DE  CRIME 
INTENTIONNEL.  LE  JUGE  A INSISTS  SUR  LA  DISSUASSION  PARTICULIERE  ET  GENERALE, 
EN  IMPOSANT  UNE  AMENDE  DE  14  000  $. 


Cases/Juri  sprudence  : R.  v.  united  Keno  HUI  Mines  Ltd.  (1980)  19 
C.E.L.R.  43  steward,  J.  (Yukon  Terr.  Ct.) 

R.  V.  Crown  Forest  Products  Ltd.  (1987)  4 F.P.R.  113,  Schmidt,  J.  (B.C. 
Prov.  Ct.) 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R . S . C.  1985  c.  F-14  as  amended . 
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REASONS/MOTIF: 

HYDE,  Prov.  Ct.  J.  (Orally):  With  respect  to  the  transcript  then,  this  is  the 
matter  of  Fraser  Surrey  Docks  Ltd.  I have  before  me  a C Information,  48373. 
The  charge  is  that  Fraser  Surrey  Docks  Ltd.,  count  one,  on  the  18th  of  August 
A.D.  1989  at  or  near  the  lumber  dip  treating  facility  of  the  Fraser  Surrey 
Docks  Ltd.  located  at  11060  Elevator  Road  in  the  municipality  of  Surrey,  the 
province  of  British  Columbia  did  unlawfully  deposit  or  permit  the  deposit  of  a 
deleterious  substance  to  wit:  TCMTB,  an  anti  sap  stain  chemcial  in  a place  to 
wit:  at  or  near  the  said  lumber  dip  treating  facility  under  conditions  where 
the  said  deleterious  substances  entered  water  frequented  by  fish  to  wit:  the 
south  arm  of  the  Fraser  River  in  violation  of  Section  36  subsection  (3)  of  the 
Fisheries  Act  and  did  thereby  commit  an  offence  contrary  to  Section  40(2) (b) 
of  the  Fisheries  Act. 

A guilty  plea  was  entered  to  this  charge  by  conunsel  on  behalf  of  the 
Fraser  Surrey  Docks  Ltd.  Section  36  subsection  (3)  of  the  Fisheries  Act 
states  that  subject  to  subsection  (4)  no  person  shall  deposit  or  permit  the 
deposit  of  a deleterious  substance  of  any  type  in  water  frequented  by  fish  or 
any  place  under  any  conditions  where  the  deleterious  or  any  other  deleterious 
substance  results  from  the  deposit  of  a deleterious  substance  may  enter  such 
water  and  the  penalty  provision  in  Section  40  subsection  (2)(b)  of  the 
Fisheries  Act  States  that  any  person  who  contravenes  any  provisions  of  Section 
36  subsection  (3)  is  guilty  of  an  offence  and  liable  on  a summary  conviction 
to  a fine  not  exceeding  50,000  for  a first  offence  and  not  exceeding  100,000 
for  each  subsequent  offence. 

In  this  particular  case  the  defendant  company  has  no  prior  record  alleged 
before  me.  I have  heard  the  circumstances  alleged  by  Crown  counsel  and 
defence  counsel's  comments  on  those  circumstances.  I have  heard  submissions 
from  Crown  and  defence  counsel  with  respect  to  sentence  and  viewed  the 
exhibits  filed  and  considered  the  cases  cited  by  both  Crown  and  defence 
counsel  and  I thank  both  counsel  for  their  submissions  and  reference  to  the 
relevant  case  law. 

The  circumstances  are  that  the  defendant  company  operates  and  manages  a 
dock  terminal  facility  for  ocean  going  vessels  adjacent  to  the  Fraser  River  in 
the  municipality  of  Surrey  in  the  province  of  British  Columbia.  Incidental  to 
the  loading,  unloading  and  storage  of  cargo  the  defendant  company  offers  its 
customers  a dip  treating  facility  which  applies  an  anti  sap  stain  chemical  to 
lumber  to  be  exported  overseas.  This  TCMTB  is  a highly  corrosive  chemical 
which  is  dangerous  to  marine  life  and  at  a concentration  as  low  at  seven  to 
fifteen  parts  per  billion. 

A former  tank  trailer  which  was  used  to  store  this  chemical  by  the 
defendant  company  collapsed  in  the  dip  treatment  facility  resulting  in  the 
chemical  escaping  the  confines  of  the  facility  and  finding  its  way  into  an 
adjacent  manhole  leading  into  the  storm  drain  which  flowed  directly  into  the 
Fraser  River.  The  storage  tank  trailer  was  purchased  by  the  defendant  company 
to  store  this  chemical  and  was  placed  at  the  edge  of  the  facility  adjacent  to 
a rounded  curb  or  berm  on  a side  which  was  a short  sloping  toward  distance  to 
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a manhole  which  provided  access  to  the  storm  drain.  The  storate  tank  was 
supported  at  the  front  by  two  struts. 

The  particular  circumstances  of  August  18th  of  1989  were  that  shortly 
after  noon  on  that  day  a tanker  truck  operated  by  Tri-Mack  Trucking  and 
supervised  by  employees  from  — two  employees,  I believe  from  Aqua  Chemicals. 
Both  had  been  contracted  by  Fletcher  Challenge  Limited  to  transport  the 
chemical  TCMTB  from  its  Coquitlam  mill  to  the  defendant  company's  storage  tank 
at  the  dip  treatment  facility  in  Surrey.  The  two  employees  of  the  Aqua 
Chemical  concern  who,  as  I understand  it,  did  not  have  a particular  expertise 
in  dealing  with  this  chemical  or  spills  of  this  chemical  were  in  charge  of 
transferring  the  chemical  from  the  tanker  truck  to  the  storage  tank  trailer, 
when  the  tank  trailer  collapsed  due  to  one  of  its  front  struts  giving  way, 
causing  the  tank  to  fall  towards  the  outer  edge  of  the  facility.  The  tank  was 
gashed  open  slightly  by  the  support  girder  of  the  facility  and  several  hatches 
were  opened  at  the  time  on  the  storage  tank  which  resulted  in  a considerable 
quantity  of  the  chemial  TCMTB  flowing  outside  the  confines  of  the  dip  treating 
facility  and  directly  into  the  nearby  storm  drain  opening  and  then  into  the 
Fraser  River,  some  430  meters  away  and  it  took  apparently  some  28  minutes 
approximately  for  the  chemical  to  flow  from  the  manhole  entrance  to  the  outlet 
of  the  storm  sewer  at  the  rivers  edge. 

Clearly  the  Fraser  River  is  a fish  bearing  water.  Perhaps,  certainly  the 
major  one  in  British  Columbia  if  not  all  of  Canada.  An  employee  of  the 
defendant  company  was  notified.  He  caused  the  storage  tanker  trailer  to  be 
pushed  upright,  stopping  the  flow  of  chemicals  from  the  tank.  A report  was 
made  immediately  to  Environment  Canada  and  their  representatives  were  on  hand 
in  short  order.  Two  vacuum  pumper  trucks  were  requested  on  behalf  of  the 
defendant  company  to  intercept  the  flow  in  the  drains.  Employees  of  the 
defendant  company  placed  absorbent  materials  around  the  manhole  openings  and 
at  the  storm  drain  outlet  at  the  rivers  edge  and  a portable  pump  was  used  at 
the  last  manhole  access  to  the  storm  drain  to  remove  a portion  of  the  chemical 
as  it  flowed  through  the  storm  drain  into  the  river. 

An  Environment  Canada  representative  conducted  tests  and  at  the  outfall 
at  the  rivers  edge,  the  outfall  of  the  storm  drain,  the  reading  was  I belive 
89,200  parts  per  billion.  There  was  a 51  meter  by  21  meter  whitish  plume  at 
rivers  edge  adjacent  to  the  outfall.  . The  readings  there  were  some  29,000  I 
believe,  parts  to  the  billion  and  50  meters  upstream  and  50  meters  downstream 
the  readings  were  nil. 

In  the  area  of  the  whitish  plume  in  the  Fraser  River  adjacent  to  the 
outfall  from  the  storm  drain  a few  skalpin  and  bullhead  fish  were  noted 
floating,  I presume  dead  and  a few  lamprey  eels  were  noted  to  be  stressed. 
There  was  a one  day  closure  of  the  commercial  salmon  fishing  run  in  the  Fraser 
River  which  was  ordered,  I take  it,  by  Fisheries  Canada. 

With  respect  to  emergency  procedures  for  dealing  with  the  chemical  spill, 
the  defendant  company  had  had  numerous  meetings  over  the  past  several  years 
and  had  general  material  from  Environment  Canada  and  manufacturers  with 
respect  to  the  chemicals  but  I find  not  a specific  contingency  plan  for  this 
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specific  treatment  facility  and  no  emergency  procedures  were  prominently 
displayed  and  there  was  no  employee  supervising  with  some  expertise  on  behalf 
of  the  company,  this  transfer  of  the  chemical  on  this  particular  occasion. 

The  facility  apparently,  in  the  words  of  defence  counsel,  the  state  of 
the  art  facility  and  I take  this  bearing  in  mind  that  this  facility  did  not 
have  to  fly  or  compute  but  certainly  there  was  a cement  floor,  cement  berm  and 
walls  about  it  and  the  covering  and  roof  which  apparently  compared  to  other 
such  treatment  facilities  is  state  of  the  art. 

The  owner  of  the  property,  Fraser  River  Harbour  Commission  wouldn't 
install  a surge  basin  or  gate  valves  as  it  was  their  belief  that  there  could 
be  leaking  into  the  soild  from  pipe  joints  should  a chemical  escape  into  the 
storm  sewer.  It  seems  that  it's  better  to  contaminate  someone  else's  river 
than  one's  own  property.  The  designer  of  the  facility,  the  Department  of 
Public  Works  didn't  include  a surge  basin  or  gate  valves  into  their  design 
despite  the  nearness  of  the  storm  sewer  intake  and,  of  course,  the  adjacent 
Fraser  River  and  again  I would  think  there's  some  responsibility  on  the 
designer  to  foresee  the  possible  as  well  as  perhaps  the  impossible  which  does 
occur.  The  defendant  company  apparently  was  aware  of  these  deficiencies  and 
had  some  concerns. 

The  delivery  of  the  chemical  on  this  occasion  apparently  was  a one  time 
occurrence  to  assist  Fletcher  Challenge  to  dispose  of  the  chemical  from  their 
Coquitlam  mill.  Apparently  there  was  to  be  three  tanker  deliveries.  I take 
it  this  was  the  first  of  the  deliveries.  The  delivery  -- 

MR.  LONGE 

It  was  the  third  Your  Honour. 

THE  COURT 

Third,  I'm  sorry.  The  delivery  of  the  chemical  was  in  diluted  rather 
than  concentrated  form  as  was  the  usual  method  by  the  defendant  supplier, 
Buckman  Chemicals,  I take  it  a company  who  had  some  expertise  in  the 
transportation  and  delivery  of  the  chemical  TCMTB. 

The  defendant  company  has  attempted  to  eliminate  the  possibility  of  such 
an  occurrence  taking  place  again  by  installing  a new  and  proper  tank  for 
storage  of  the  chemical  TCMTB  in  the  dip  treatment  facility  and  this  tank  is 
secured  and  low  to  the  ground  and  has  coverings  over  certain  valves  and  other 
equipment  on  the  tank  and  it's  positioned,  I take  it,  in  the  dip  treatment 
facility  so  leakage  would  occur  into  the  facility  rather  than  out  of  it. 
Emergency  procedures  are  not  commonly  displayed  in  the  dip  treatment  facility 
in  the  area  of  the  storage  tank  and  apparently  supervisory  employees  with  some 
expertise  are  present  for  the  transfer  of  chemicals  with  respect  to  the 
storage  tank  and  something  as  simple  as  mats  are  now  available  to  cover  the 
manhole  openings  outside  the  facility  to  close  off  the  storm  drains  to  the 
river  should  the  chemical  somehow  again  escape  the  dip  treatment  facility. 
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These  improvements  and  safeguards  were  completed  at  minimum  expense, 
somewhere  in  the  area  of  slightly  in  excess  of  $5,000  and  this  leads  me  to  the 
finding  that  these  safeguards  were  not  viewed  upon  by  the  company  as  a cost  of 
doing  business  as  it  is  for  some  comapnies  where  the  cost  of  remedying  a 
dangerous  situation  or  procedures  is  highly  expensive  and  they  merely  continue 
and  look  at  the  fines  as  being  a cost  of  doing  business.  This  is  not  the 
case. 


As  stated,  the  company  has  no  record  and  has  pleaded  guilty  to  the  charge 
in  court  and  has  upgraded  the  facility  further  in  an  attempt  to  prevent  this 
occurrence  — a re-occurrence  of  the  occurrence  that  did  occur  with  respect  to 
the  spill. 

As  I have  said,  the  Fraser  River  is  the  major  salmon  producing  river  n 
British  Columbia.  The  storm  sewer  opening  is  a short  distance  from  the  dip 
treatment  facility  and  exists  directly  into  the  waters  of  the  Fraser  River. 
My  concerns  are  the  storage  tank.  In  essence  I guess  it  wasn't  what  I would 
consider  a proper  storage  tank  for  a dangerous  chemical.  It  was  off  the 
ground  and  not  secured  and  certainly  the  possibility  of  upset  by  various  means 
was  always  present.  Its  supports  were  not  checked  structurally  and  it  was 
placed  at  the  edge  of  the  facility  where  a spill  or  a falling  of  the  tank 
could  escape  the  containment  facilities  of  the  dip  treatment  facility  and  it 
was  at  the  edge  of  the  facility  which  had  direct  downward  access  to  the  storm 
drain  opening. 

With  respect  to  the  manhole  and  drains,  there  was  no  manhole  cover  or 
emergency  type  of  covering  to  prevent  a chemical  which  might  escape  from  the 
dip  treatment  facility  from  entering  into  the  storm  drains.  There  was  no 
drain  blocking  the  gates  within  the  storm  drain  system  itself  to  stop  the  flow 
of  chemical  into  the  river  and  there  was  no  recovery  receptacle  at  the  drain 
outlet  to  collect  the  chemical. 

With  respect  to  supervision,  there  was  not  an  employee  of  the  defendant 
company  to  supervise  the  transfer  of  the  chemical  on  this  occasion  and  to 
respond  to  a possible  spill,  although  certainly  an  employee  was  there  in  short 
order.  There  was  no  ensuring  that  the  transportation  people,  or  those  charged 
with  the  transportation  had  any  expertise  in  the  handling  of  this  chemical  or 
dealing  with  possible  spills  and  as  I say,  the  contingency  plan  was  not  a 
specific  plan  for  this  specific  facility. 

With  respect  to  sentence,  as  I say  this  is  a first  offence.  The  maximum 
penalty  is  $50,000.  . Crown  has  sought  a penalty  in  the  range  of  some  $20  to 
$25,000.  Defence  has  sought  a penalty  in  the  range  of  $7,500.  Considerations 
mentioned  by  His  Honour  Judge  Stewart  of  the  Yukon  Territorial  Court  in  r.  v. 
United  Keno  Hill  Mines  were  of  Considerable  assistance  to  myself.  That's  tab 
six  of  the  Crown's  authorities.  To  the  company's  benefit  I guess  is  the  fact 
that  the  defendant  has  a lack  of  a prior  record  for  environmental  offences. 
There  was  no  evidence  of  economic  or  financial  gain  or  savings  by  the 
defendant  company  by  the  commission  of  this  offence.  There  was  a co-operative 
attitude  of  the  defendant  company  in  attempting  to  comply  with  safety 
standards  albeit  on  what  I would  characterize  as  a superficial  level.  There 
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was  remorse  of  the  defendant  company  in  attending  immediately  to  the  clean  up 
and  incurring  some  considerable  cost  for  same  and  in  notifying  the 
environmental  officials  immediately  and  pleading  guilty  here  in  court  today 
and  taking  steps  to  remedy  the  situation  to  prevent  a repetition  of  such  an 
occurrence  and  I also  find  there  was  a lack  of  criminality  of  the  conduct  of 
the  defendant  company  in  that  this  was  not  a wilful  surreptitious  continuing 
violation  but  more  in  the  nature  of  a foreseeable  accident. 

Concerns  of  course,  of  the  nature  of  the  environment  affected  was  the 
waters  of  the  Fraser  River.  As  I say,  perhaps  the  major  salmon  spawning  river 
in  Canada.  The  damage  to  the  environment  was  minimal  fortunately  in  this  case 
but  the  potential  for  considerable  harm  was  present. 

In  dealing  with  sentence  as  His  Honour  Judge  Stewart  says  at  page  59  of 
the  United  Keno  Mines  case,  the  last  paragraph: 

"The  Crown  cannot  rely  on  the  simple  fact  of  a violation 
to  request  the  Court  to  ompose  a substantial  penalty  in 
the  fact  of  principally  uncontradicted  corporate  evidence 
on  many  key  relevant  sentencing  considerations. 
Unquestioningly  the  company  did  not  do  enough;  the  company 
could  have  done  more.  The  failure  resulted  in  the  charges 
before  the  Court.  Each  violation  must  be  examined  on  its 
own  merits.  In  this  case  the  evidence  marginally  suggests 
any  condemnable  corporate  behaviour.  The  evidence  with 
minor  exception  portrays  a corporation  diligently  trying 
to  be  a good  corporate  citizen." 

To  a certain  extent  this  applies  in  this  case  but  I'm  also  mindful  of  the 
words  of  my  Brother  Judge  Schmidt  of  this  court  in  the  case  of  r.  v.  crown 
Forest  Products  Ltd . ^ tab  10  of  the  Crown's  list  of  authorities  at  pages  one 
and  two.  On  page  one  Judge  Schmidt  says: 

"The  purpose  of  sentencing  in  pollution  cases  is  to 
impress  upon  persons  and  corporations  handling  toxic 
effluent  and  other  dangerous  materials  that  a primary 
concern  is  the  handling  of  these  substances  in  the  areas 
where  pollution  spills  --  in  the  environment,  pardon  me, 
is  the  handling  of  the  substances  in  the  environment. 

Often  these  types  of  industries  operate  in  areas  where 
pollution  spills  and  accidents  can  cause  the  most  harm." 

On  page  two,  the  first  full  paragraph: 

"In  this  day  the  Court  looks  to  industry  to  have  a system 
which  is  constructed  in  such  a way  that  spills  cannot 
occur  to  the  best  ability  of  technology,  proportionate  of 
course  to  the  potential  harm.  The  company  should  employ 
experts  to  do  this,  anticipating  and  turn  hindsight  into 
foresight.  The  system  must  be  able  to  handle  any 
reasonable  foreseeable  spill." 


5 F.P.R. 


FRASER  SURREY  DOCKS  LTD. 


101 


On  page  three,  in  concluding  Judge  Schmidt  says: 

"In  this  vein  the  Court  has  determined  that  the  type  of 
penalty  which  will  encourage  directors  of  companies, 
management  of  companies  and  employees  of  companies, 
shareholders  of  companies  must  be  sufficient  to  serve  that 
everyone  will  take  notice." 

It's  clear  that  the  case  law  indicates  deterrence  is  the  essential 
factor.  Deterrence  to  the  individual  company  and  deterrence  to  others.  In 
this  particular  case  on  my  assessment  of  the  situation  the  fine  should  be 
$14,000  and  in  default  distress. 

Had  this  been  a more  blatant  violation  the  fine  certainly  would  have  been 
in  the  $25,000  range  but  I find  that  this  is  not  outwardly  blatant  but  still 
the  aspects  of  deterrence  have  to  encourage  and  educate  the  specific  company 
in  dealing  with  this  problem  and  also  serve  warning  to  others  who  would 
involve  themselves  in  environmental  offences. 
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R.  V.  GARDEN  PROVINCE  MEATS  (1985)  INC.  (No.  1) 


FITZGERALD,  PROV.  Ct.  J.  Charlottetown,  October  20,  1987 

Ruling  on  motion  to  quash  the  information  October  20,  1987. 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  s.  33(6)  - (now  s.  41(1) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - section  5 of  the  Meat  and 
Poultry  Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978,  c.  818). 

Statutory  Interpretation  - "day"  under  s.  33(6)  of  the  Fisheries  Act 
means  calendar  day  from  midnight  to  midnight. 

Information  - concerning  regulations  under  s.33(6)  (now  s.  41(1)),  "day" 
means  calendar  day,  and  if  the  information  specifies  contraventions  which  must 
have  taken  place  during  a "24  hour  period"  which  is  not  midnight  to  midnight, 
then  the  information  will  be  struck  down  as  being  duplicitous  and 
multiplicitous. 

Pollutant  and  Water  Body:  Red  meat  integrated  plant  (slaughterhouse) 
effluent  with  a high  biochemical  oxygen  demand  (B.O.D.)  through  municipal 
sewers  into  the  Hillsborough  River,  Charlottetown,  P.E.I.. 

Summary:  The  information  specified  offences  on  3 days  commencing  at  8:00 
am  on  one  day  to  8:00  am  on  the  following  day  based  on  evidence  gathered  by 
the  Crown  during  three  24-hour  periods.  On  the  motion  to  quash  the 
information,  the  parties  argued  about  the  definition  of  "day"  as  contained  in 
the  charging  provision  which  reads  as  follows: 

The  accused  argued  that  because  "day"  must  be  taken  to 
have  its  ordinary  meaning,  and  because  that  meaning  is 
"calendar  day",  therefore  the  information  which 
information  which  charges  the  accused  with  the  offence  by 
using  a 24  hour  period  as  a sampling  day  is  duplicitous 
and  multiplicitous. 

The  crown  argues  that  a "day"  within  its  ordinary  meaning  can  also  mean  a 
24-hour  day  and  furthermore  that  the  purpose  of  the  Act  is  to  protect  fish  and 
the  24-hour  meaning  lends  itself  better  to  that  purpose.  The  judge  considered 
several  dictionary  meanings. 

Held:  The  Crown's  Information  was  quashed. 

Editor's  Note:  This  is  the  first  case  under  the  Meat  and  Poultry 
Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978,  C.  818). 


5 F.P.R 


GARDEN  PROVINCE  MEATS  (1985)  INC.  (No.  1) 


103 


R.  c.  GARDEN  PROVINCE  (1985)  INC. 

FITZGERALD,  Prov.  Ct.  J.  Charlottetown,  20  octobre  1987 


DECISION  SUR  LA  REQUETE  VI SANT  A FAIRE  ANNULER  LA  DENONCIATION  — 
20  OCTOBRE  1987. 

LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14  ET  SES  MODIFICATIONS, 
PAR.  33(6)  (MAINTENANT  LE  PAR.  41(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14  ET  SES  MODIFICATIONS)  — ARTICLE  5 DU  REGLEMENT  SUR  LES  EFFLUENTS  DE 
L 'INDUSTRIE  DE  LA  VIANDE  ET  DE  LA  VOLAILLE  (C.R.C.  1978,  CH . 818). 

INTERPRETATION  DES  LOIS  — "JOUR"  AU  SENS  DU  PAH.  33(6)  DE  LA  LOI  SUR  LES 
PECHERIES  SIGNIFIE  UN  JOUR  CIVIL,  DE  MINUIT  A MINUIT. 

DENONCIATION  — AU  SUJET  DU  REGLEMENT  D ' APPLICATION  DU  PAR.  33(6) 
(MAINTENANT  L ' PHTICLE  -)  — LE  MOT  "JOUR"  SIGNIFIE  UN  JOUR  CIVIL,  ET  SI  LA 
DENONCIATION  PRECISE  DES  CONTRAVENTIONS  QUI  DOIVENT  AVOIR  EU  LIEU  AU  COURS 
D'UNE  "PERIODE  DE  24  HEURES"  QUI  NE  S'ETEND  PAS  DE  MINUIT  A MINUIT,  ELLE  SERA 
ANNULEE  AU  MOTIF  QU ' ELLE  EST  DUPLICATIVE  ET  MULTIPLICATIVE. 

POLLUANT  ET  COURS  D'EAU  : DEVERSEMENT  PJH  DES  EGOUTS  MUNICIPAUX  D'UN 

EFFLUENT  D'UN  PRODUIT  DERIVE  DE  LA  VIANDE  (EFFLUENT  D'UN  ABBATOIR)  A FORTE 

DEMANDE  BIOCHIMIQUE  EN  OXYGENE  (D.B.O.)  DANS  LA  RIVIERE  HILLSBOROUGH,  A 
CHARLOTTETOWN  (I.-P.-E. ) . 

RESUME  : LA  DENONCIATION  A SPECIFIEE  3 INFRACTIONS  DANS  3 PERIODES 
CONSECUTIVES  DE  24  HEURES  COMMENQANT  DE  8 HEURES  LE  MATIN.  LORS  DE  LA 

PRESENTATION  DE  LA  REQUETE  VISANT  A FAIRE  ANNULER  LES  DENONCIATIONS,  LES 

PTUiTIES  ONT  DEBATTU  LA  DEFINITION  DU  MOT  "JOUR",  CONTENUE  DANS  LA  DISPOSITION 
SUR  LAQUELLE  L 'ACCUSATION  SE  FONDE,  ET  QUI  EST  REDIGEE  COMME  SUIT  : 

SELON  L' ACCUSE,  P7YRCE  QUE  LE  MOT  "JOUR"  DOIT  ETRE 
INTERPRETS  DANS  SON  SENS  ORDINAIRE,  ET  P7YRCE  QUE,  DANS  CE 
SENS,  IS  SIGNIFIE  "JOUR  CIVIL",  LA  DENONCIATION  EN  VERTU 
DE  LAQUELLE  IL  EST  ACCUSE  DE  L ' INFRACTION,  PTiR  LE  RECOURS 
A UNE  PERIODE  DE  24  HEURES  REPRESENTANT  UN  JOUR,  EST 
DUPLICATIVE  ET  MULTIPLICATIVE . 

LA  COURONNE  A SOUTENU  QUE,  DANS  SON  SENS  ORDINAIRE,  UN  "JOUR"  PEUT  AUSSI 
SIGNIFIER  UNE  JOURNEE  DE  24  HEURES  ET  QUE,  DE  PLUS,  L' OB  JET  DE  LA  LOI  EST  DE 
PROTEGER  LES  POISSONS  ET  QUE  LA  PERIODE  DE  24  HEURES  EST  L ' INTERPRETATION  QUI 
SE  PRETE  LE  MIEUX  A CETTE  FIN.  LA  COUR  A CONSIDERS  CERTAINES  DEFINITIONS 
DONNEES  DANS  LES  DICTIONNAIRES . 

DECISION  : LA  DENONCIATION  DE  LA  COURONNE  A ETE  ANNULEE. 
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NOTE  DU  REDACTEUR  : IL  S'AGIT  DE  LA  PREMIERE  POURSUITE  INTENTEE  EN  VERTU 
DU  REGLEMENT  SUR  LES  EFFLUENTS  DE  L' INDUSTRIE  DE  LA  VIANDE  ET  DE  LA  VOLAILLE 
(C.R.C.  1978,  CH.  818). 

CdS6S/Juri SprudenCG  : Westminster  Bank  Ltd.  v.  Zang,  Lord  ROdd. 

R.  V.  Mojelski  (1968)  65  W.W.R.  565,  [1969]  1 C.C.C.  69  (Sask.  C.A.) 

Culliton,  C.J.;  rev'g  60  W.W.R.  355,  [1968]  1 C.C.C.  222,  1 C.R.N.S.  392. 

victoria  (City)  v.  Bishop  of  Vancouver  Island 

Grant  v.  Stewart  (1966)  57  D.L.R.  (2d)  275,  52  M.P.R.  38  (N.S.S.C.) 

Re  Favretto  (1937)  [1938]  1 D.L.R.  230,  12  M.P.R.  339,  69  C.C.C.  229 

(N.S.C.A.) 

Re  Town  of  Thornbury  and  County  of  Grey  (1893)  15  p.r.  192  (Ont.  Q.B.) 
Armour,  J. 

williams  v.  Nash  (1859)  28  Bodv.  93,  54  E.R.  301 

Re  Cavendish  Farms  Limited  and  International  Union  Operating  Engineers , 
Local  902  5 December  1982  (unreported) 

Re  Fittings  Ltd.  and  United  Steelworkers,  Local  1817  (1974)  9 L.A.C.  1 

(2d)  (Ont.  Arb.  Bd.) 

Re  George  Brown  College  and  O.P.S.E.U.  (1979)  22  L.A.C.  (2d)  355  (Ont. 
Arb.  Bd.) 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Criminal  Code  of  Canada  R.S.C.  1985  c.  C-46  ds  amended  R.S.C.  1970,  C-34, 
as  amended,  code  criminei,  L.R.C.  1985  ch.  C-46  et  ses  modifications. 

Loi  sur  les  pecheries^  S.R.C.  1970,  ch.  F-14  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14  et  ses 
modifications. 

Authorities/Doctrine  : E.A.  Driedger,  construction  of  statutes,  second 
Edition  (Toronto:  Butterworth' s,  1983). 

J.B.  Saunders  (ed.),  words  and  Phrases  Legally  Defined  (2d)  (London: 
Butterworth ' s,  1969-70). 

Black,  Henry  Campbell,  Black's  Law  Dictionary^  5th  ed.  (St.  Paul:  West 
Publishing,  1979). 
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REASONS/MOTIF: 

B.  McCabe,  for  the  Crown. 

T.  Cara,  for  the  Accused. 

RULING  ON  THE  MOTION  TO  QUASH  THE  INFORMATION 

FITZGERALD,  Prov.  Ct.  J.:  The  information  contains  three  counts,  each 
similarly  worded  but  relating  to  different  periods  of  time.  Each  count 
charges  the  accused  company  that,  for  a different  period  of  time  it, 

...  did  unlawfully  deposit  or  permit  the  deposit  or  a 
deleterious  substance,  namely,  effluent  containing 
biochemical  oxygen  demanding  matter  in  excess  of  the 
amount  authorized  by  Section  5 of  the  Meat  and  Poultry 
Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978  C. 

818)  enacted  pursuant  to  the  Fisheries  Act,  R.S.C.  1970  C. 

F-14,  from  its  meat  processing  plant  located  in  the 
Village  of  Sherwood,  aforesaid,  into  the  sewage  collection 
system  of  the  Village  of  Sherwood  under  conditions  where 
it  flowed  into  the  Charlottetown  Area  Pollution  Control 
Commission's  collection  system  and  into  the  Charlottetown 
Area  Pollution  Control  Commission's  primary  waste  water 
treatment  plant,  being  a place  from  which  said  deleterious 
substance  entered  waters  frequented  by  fish,  namely,  the 
Hillsborough  River,  at  or  about  the  City  of  Charlottetown, 

County  of  Queens,  Province  of  Prince  Edward  Island 
contrary  to  Section  33(2)  of  the  Fisheries  Act  R.S.C. 

1970,  C.  F-14  and  amendments  thereto,  thereby  committing 
an  offence  under  S.  33(5)  (b)  of  the  said  Act. 

The  accused  company  has  placed  before  the  court  two  preliminary  motions. 
The  first  is  to  quash  the  information  on  grounds  of  duplicity  and 
multiplicity.  The  second  is  for  an  order  excusing  the  officers  of  the  accused 
company  from  testifying  as  witnesses  for  the  Crown. 

The  motion  to  quash  is  twofold.  It  goes  first  to  the  mode  of  charging 
the  offence  and,  secondly,  to  the  continuation  of  repetition  of  the  alleged 
offence  beyond  a calendar  day. 

I will  deal  first  with  the  second  aspect  of  the  multiplicity  argument. 

To  do  justice  to  the  able  arguments  advanced  by  counsel  on  this  point,  I 
have  extracted  their  arguments  from  their  respective  briefs  and/or  the 
transcript  and  set  them  out  now  in  their  virtual  entirety:  [Defence  argument] 

Part  1(B)  - Meaning  of  "Day"  Section  33(6)  of  the 

Fisheries  Act,  R.S.C.  1974,  C.  F-14. 
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The  application  of  the  accused  to  quash  the  informations 
on  the  grounds  of  multiplicity  also  involves  a 
consideration  of  Section  33(6)  of  the  Fisheries  Act, 
supra^  and  the  application  of  that  section  to  an  alleged 
offence  under  Section  33(5)  (b)  of  the  Fisheries  Act. 

Section  33(6)  of  the  Fisheries  Act  provides  as  follows: 

Where  an  offence  under  subsection  (5)  is  committed  on  more 
than  one  day  or  is  continued  for  more  than  one  day,  it 
shall  be  deemed  to  be  a separate  offence  for  each  day  on 
which  the  offence  is  committed  or  continued.  (emphasis 
added) 

Each  of  the  counts  in  the  information  sworn  against  the  accused  involves 
an  allegation  of  an  offence  having  been  committed  between  8:00  a.m.  on  one  day 
and  8:00  a.m.  the  following  day.  It  is  the  position  of  the  accused  that  such 
a period  of  time  involves  two  days  in  law,  and  that  a day  within  the  meaning 
of  the  Fisheries  Act  and  regulations  does  not  mean  any  24  hour  period,  but 
rather  a calendar  day  from  midnight  to  midnight. 

The  accused  points  out  that  the  term  'day'  is  not  defined  either  in  the 

Fisheries  Act^  or  in  the  Meat  and  Poultry  Products  Plant  Liquid  Effluent 
Regulations  made  therein.  The  accused  further  acknowledges  that  the 
Interpretation  Act,  R.S.C.  1970  C.  1-23  does  not  Contain  a definition  of 
'day';  however,  we  draw  to  the  attention  of  the  Court  Sections  6,  25,  and  the 
definition  of  'holiday'  in  Section  28  of  the  interpretation  Act.  In  all  of 
those  sections,  the  word  'day'  is  used  in  its  ordinary  meaning,  namely,  a 
calendar  day. 

Although  the  criminal  Code  defines  the  word  'day',  it  defines  it  in 
opposition  to  the  word  'night',  for  the  purposes  of  certain  offences  under  the 
Criminal  Code.  The  accused  agrees  that  the  definition  of  'day'  as  contained 
in  the  criminal  Code  is  inapplicable  to  the  case  at  bar. 

In  his  authoritative  text,  construction  of  statutes.  Second  Edition, 
Elmer  A.  Driedger  states  as  follows  at  page  87: 

Today  there  is  only  one  principle  or  approach  [to  the 
construction  of  statutes],  namely,  the  words  of  an  Act  are 
to  be  read  in  their  entire  context  and  in  their 
grammatical  and  ordinary  sense  harmoniously  with  the 
scheme  of  the  Act,  the  object  of  the  Act,  and  the 
intention  of  Parliament.  This  principle  is  expressed 
repeatedly  by  modern  judges,  as,  for  example.  Lord  Read  in 
Westminster  Bank  Ltd.  v.  Zang,  and  Culliton,  C.J.  in  R.  v. 

Mojelski.  Earlier  expressions,  though  in  different  form, 
are  to  the  same  effect;  Lord  Atkinson  in  victoria  (city) 

V.  Bishop  of  Vancouver  Island  put  it  this  way: 
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In  the  construction  of  statutes  their  words  must 
be  interpreted  in  their  ordinary  grammatical 
sense,  unless  there  is  something  in  the  context, 
or  in  the  object  of  the  statute  in  which  they 
occur,  or  in  the  circumstances  with  reference  to 
which  they  are  used,  to  show  that  they  were  used 
in  a special  sense,  different  from  their 
ordinary  grammatical  sense,  (footnotes  omitted) 

At  page  105  of  the  construction  of  Statutes,  Second  Edition,  Dreidger 
outlines  five  steps  in  the  construction  of  a statute.  It  is  respectfully 
submitted  that  in  the  case  of  the  interpretation  of  the  word  'day'  as 
contained  in  Section  33(6)  of  the  Fisheries  Act,  only  the  following  first  two 
steps  are  required: 

1.  The  Act  as  a whole  is  to  be  read  in  its  entire  context 
so  as  to  ascertain  the  intention  of  Parliament  (the  law  as 
expressly  or  impliedly  enacted  by  the  words),  the  object 
of  the  Act  (the  ends  sought  to  be  achieved),  and  the 
scheme  of  the  Act  (the  relation  between  the  individual 
provisions  of  the  Act). 

2.  The  words  of  the  individual  provisions  to  be  applied 
to  the  particular  case  under  consideration  are  then  to  be 
read  in  their  grammatical  and  ordinary  sense  in  light  of 
the  intention  of  parliament  embodied  in  the  Act  as  a 
whole,  the  object  of  the  Act  and  the  scheme  of  the  Act, 
and  if  they  are  clear  and  unambiguous  and  in  harmony  with 

that  intention,  object  and  scheme  and  with  the  general 

body  of  the  law,  that  is  the  end,  (emphasis  added) 

The  accused  submits  that  the  meaning  of  the  word  'day'  as  contained  in 
Section  33(6)  of  the  Fisheries  Act  is  clear  and  unambiguous,  and  that  the 
ordinary  meaning  of  the  word  does  not  in  any  way  defeat  the  object  of  the 
Fisheries  Act,  It  may  mean  in  the  case  at  bar  that  the  evidence  which  the 
Crown  proposes  to  present  is  insufficient  to  prove  the  offence  alleged; 
however,  the  fact  that  the  Crown  may  have  employed  inadequate  testing  methods 
is  no  reason  to  find  that  'day'  means  any  24  hour  period.  The  Crown  could 
have  easily  complied  with  the  natural  meaning  of  the  word  'day'.  If  'day'  in 
Section  33(6)  of  the  Fisheries  Act  meant  any  24  hour  period,  it  should,  and  we 
submit  it  would,  have  said  so. 

In  the  text,  words  and  Phrases  Legally  Defined,  edited  by  John  B. 
Saunders,  the  following  appears  at  page  14  of  Volume  2: 

'Day'  The  term  'day'  is,  like  the  terms  'year'  and 
'month',  used  in  more  senses  than  one.  A day  is  strictly 
the  period  of  time  which  begins  with  one  midnight  and  ends 

with  the  next,  (emphasis  added) 
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Similarly,  in  the  case  of  Re  Grant  v.  Stewart  (1966)  52  M.P.R.  38 
(N.S.S.C.)*  it  was  recognized  that  at  common  law,  'day'  meant  a whole  day, 
commencing  at  midnight  and  ending  the  following  midnight.  In  support  of  this 
proposition  were  cited  the  cases  of  Re  Fabretto  and  county  of  Grey  (1893)  15 
P.R.  192,  and  williams  and  Nash  (1859),  28  Beav,  93,  54  E.R.  301. 

It  has  previously  been  noted  that  the  term  'day'  is  not  defined  in  the 
Meat  and  Poultry  Products  Plant  Liquid  Effluent  Regulations  promulgated  under 
the  Fisheries  Act,  The  accused  points  out,  however,  that  certain  types  of 
days  are  specifically  defined,  such  as  'operating  day'  and  'slaughtering  day, 
both  of  which  are  defined  in  terms  of  any  24  hour  period.  It  is  respectfully 
submitted  that  the  definition  of  such  terms  supports  the  position  of  the 
accused  that  the  word  'day'  used  alone  means  a calendar  day,  as  'operating 
day'  and  'slaughtering  day'  were  specifically  defined  because  these  terms  are 
outside  the  ordinary  meaning  of  the  word  'day'. 

The  word  'day'  is  in  fact  used  in  the  Meat  and  Poultry  Products  Liquid 
Effluent  Regulations . For  example.  Section  3(2)  of  the  Regulations,  which 
relates  to  expanded  plants,  states  that  the  Regulations  apply  on  the  first  d^ 
of  the  month  following  the  month  in  which  the  plant  expanded.  Also  Section  12 
of  the  Regulations  provides  that  the  owner  of  a plant  has  certain  reporting 
requirements  relating  to  each  day  samples  were  taken,  and  those  reporting 
requirements  are  in  effect  thirty  days  after  the  end  of  an  equivalent  month. 
Also,  Section  11(3)  of  the  Regulations  relates  to  the  calculations  of  the 
actual  deposit  per  day. 

Although  there  is  reference  in  Section  7 of  the  Regulations  to  a 
'sampling  period  of  24  hours',  this  cannot  be  said  to  change  the  definition  of 
'day'.  In  any  case,  absent  a statutory  definition  of  'day',  the  accused 
submits  that  one  cannot  look  to  Regulations,  which  are  subordinate 
legislation,  for  vague  and  indirect  references  which  would  change  the  ordinary 
meaning  of  the  word  'day'. 

The  accused  further  states  that  if  the  Court  agrees  that  'day'  means  any 
24  hour  period,  there  exists  a possibility  that  there  would  be  two  full 
operating  or  slaughtering  days  within  one  test  period  of  24  hours.  For 
example,  such  would  be  the  case  if  the  kill  took  place  at  10:00  a.m.;  the  24 
hour  period  would  include  two  days  of  operation. 

For  all  of  these  reasons,  it  is  the  submission  of  the  accused  that  each 
of  the  informations  contains  an  allegation  of  offences  occurring  over  a 
two-day  period,  and  by  virtue  of  Section  33(6)  of  the  Fisheries  Act,  where  an 
offence  is  committed  on  more  than  one  day  or  continued  for  more  than  one  day, 
each  day  constitutes  a separate  offence.  Each  information  is  therefore 
duplicitous  with  respect  to  the  number  of  days  alleged,  and  multipl icitous 
when  the  arguments  which  we  have  previously  made  under  1(A)  of  this  brief  are 
considered.  In  view  of  the  numerous  difficulties  with  these  informations,  it 
is  the  position  of  the  accused  that  they  should  be  quashed. 

(Crown's  arguments)  Editor:  the  judgment  itself  includes  the  following 
quotation  from  the  transcript: 
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Transcript:  pp.  32-41 
MR.  McCABE  (Cont'd): 

I don't  want  to  stand  here  and  tell  you  that  my  learned  friend  is  wrong, 
but  I acknowledge  that  a day  can  be  from  midnight  on  one  day  to  midnight  of 
that  day,  and  that's  right;  but  I submit  that  a day  is  also  defined  as  a 
24-hour  period.  It's  a measure  of  time.  There  are  24  hours  in  a day.  Both 
are  measuring  time,  and  I would  like  to  say  that  if  I tell  you  that  a day  is 
24  hours  that  I'm  right.  So  maybe  we're  both  right.  We  can  both  be  right  I 
believe. 

I think  the  purpose  of  subsection  (6),  the  mere  purpose  of  it  is  this. 
An  offence  is  committed  on  a given  day  and  continues.  The  person  committing 
that  offence  can  be  held  responsible  for  each  day  they  commit  it. 

THE  COURT 

Can  be  or  shall  be,  Mr.  McCabe.  The  section  uses  shall. 

MR.  McCABE 

It  shall  be  deemed.  I realize  that's  mandatory.  Shall  be  liable  for 
each  day  they  commit  it.  So  I think  it's  designed  and  the  intention  of  it  was 
to  say  you  have  an  offence  that's  being  committed  and  continued.  For  each  day 
that  you  continue,  the  court  shall  deem  that  you've  committed  that  offence. 
Because  to  do  otherwise  would  be  to  go  like  this.  The  accused,  in  this  case, 
could  be  charged  that  it  did  on  the  30th  of  September  to  the  3rd  of  October 
deposit  a deleterious  substance  contrary  to  so  and  so. 

If  we  didn't  have  subsection  (6)  here,  and  they  were  convicted,  as  long 
as  they  continue  to  deposit  and  commit  the  offence,  they  can  never  be  charged 
again,  because  they  would  say  we've  already  been  convicted  of  that  offence 
which  is  still  continuing,  and  they  could  go  on  and  not  worry  about  committing 
an  offence  of  pollution  for  one  day  or  two  days.  They  could  do  it  for  "x" 
number  of  days,  it  wouldn't  matter  how  many  days  they  did  it.  That's  the 
whole  reason  why  that  section  was  put  there.  It  was  put  there  to  say  you 
can't  do  this  everyday,  and  it's  put  there  as  part  of  the  punishment  section, 
and  the  words— where  an  offence  under  subsection  (5)  is  committed — are  right 
in  the  subsection.  So  before  you  deem,  there  must  be  a commission  of  an 
offence.  And  I believe  that  is  supported  further  by  the  introduction  to 
subsection  (5).  It  says  any  person  who  contravenes  any  provision  of 
subsection  (2).  Before  you  can  apply  subsection  (5)  at  all,  there  must  be  a 
contravention.  I don't  think  the  accused  has  entered  a plea  of  guilty,  and 
I'm  sure  Your  Honour  hasn't  found  that  there's  been  a contravention  of 
subsection  (2). 

A condition  precedent  to  deem  is  a contravention  of  subsection  92).  You 
can't  deem  unless  you  have  the  contravention,  and  I again  reiterate  in  support 
of  that  that  is  the  punishment  section.  It  sets  out  very  clearly.  I don't 
think  it's  an  argument.  It's  very  plain,  and  I reiterate  Mr.  Carr's  words  on 
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the  plain  meaning  of  the  statute.  Any  person  who  contravenes  any  provision  of 
subsection  (2).  Contravention  means  to  breach  or  a violation,  I believe. 

In  support  of  that  argument....!  say  that's  a statement.  Just  a 
precedent  to  doing  any  deeming  is  there  must  be  a contravention.  The  next 
statement  I have  to  say  is  this.  There  is  no  duplicity.  None  whatsoever. 
There  may  be  a continuation  of  the  same  offence,  but  no  duplicity. 

Now,  let's  carry  the  exercise  through  as  the  Information  is  alleged,  and 
I really  don't  think  that  I'm  proceeding  this  way,  but  for  academic  reasons  or 
argument  reasons,  I could  submit  to  you  that  if  we  can  prove  that  the  offence 
took  place  between  8:00  a.m.  on  September  30  and  8:00  a.m.  on  October  1,  once 
Your  Honour  gets  into  October  1 and  he  invokes  subsection  (6)  when  he's  coming 
to  sentencing,  he  can  say  hey,  but  you  did  it  on  September  30  and  you  did  it 
again  on  October  1.  I have  to  find  that  because  it  shall  be  deemed;  and  if 
you  apply  that  to  each  count  on  the  Information. .. .if  you  apply  that  approach 
to  each  count  on  the  Information,  you  would  be  sentencing  for  six  days  on  the 
three  counts.  Two  days  on  each  count. 

THE  COURT 

Are  you  saying  that's  what  I must  do? 

MR.  McCABE 

No,  I'm  not  saying  that's  what  you  must  do.  I'm  saying  that  could  be  an 
interpretation. 

We  have  decided  to  proceed  with  the  Information  for  the  assistance  of  the 
court  and  for  clarity  over  a 24-hour  period,  and  I can  explain  why  the  crown 
has  proceeded  in  this  way.  They  have  proceeded  as  reasonable  people. 

I bring  Your  Honour  to  the  offence.  It's  set  out  in  subsection  (2).  No 
person  shall  deposit  or  permit  the  deposit  of  a deleterious  substance,  but  it 
says  that  subsection  (2)  is  subject  to  subsection  94);  and  I refer  you  to 
4(b).... no  person  contravenes  subsection  (2)  by  depositing  or  permitting  the 
deposit  in  any  water  or  place  of  a deleterious  substance  of  a class  in  a 
quantity  or  concentration  and  under  conditions  authorized  by  or  pursuant  to 
regulations  applicable  to  that  water  or  place  may  under  subsection  (13). 

For  an  easy  comparison  with  something  that's  more  familiar  to  all  of  us, 
I use  the  offence  of  impaired  driving.  You  have  a reading  of  .08.  I argue 
and  I state  that  it's  legal  to  drink  and  drive  up  to  a reading  of  .08.  It's 
not  an  unlawful  act,  therefore,  it's  lawful.  To  be  over  .08  is  a different 
story.  Then  it's  unlawful. 

Now,  Your  Honour,  under  the  regulations  subsection  (2)  is  subject  to 
subsection  (4)... a person  may  deposit  a deleterious  substance.  The 
regulations  are  made  pursuant  to  Section  13,  and  I refer  Your  Honour  to  the 
section.  The  Governor  in  Council  may  make  regulations  for  the  purposes  of 
paragraph  4(b)  prescribing  a deleterious  substance  or  classes  thereof 
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authorized  to  be  deposited  notwithstanding  subsection  (2).  And  (d),  the 
quantities  or  concentrations  of  any  deleterious  substances  or  classes  thereof 
referred  to  in  paragraph  (a)  that  are  authorized  to  be  deposited. 

Now  I refer  Your  Honour  to  Section  5 of  the  Regulations.  The  regulations 
are  made  pursuant  to  the  Fisheries  Act,  They  have  been  gazetted  in  the  Canada 
Gazette,  Part  II,  Volume  III  as  No.  7.  They  are  set  out  before  Your  Honour  in 
entirety. 

THE  COURT 

What  page  is  that  on? 

MR.  McCABE 

The  regulations,  it's  at  the  bottom  of  1695. . .subsection  (5)  of  1697. 

THE  COURT 
Yes. 

MR.  McCABE 

Subject  to  these  regulations,  the  owner  of  a plant  of  a class  set  out  in 
column  1 of  Schedule  1 may  deposit  a deleterious  substance  prescribed  by 
Section  4 if,  and  I read  (a).... the  actual  daily  deposit  of  each  deleterious 
substance  determined  in  accordance  with  Section  11(1)  does  not  exceed  the 
authorized  daily  deposit  of  that  substance  or  that  class  of  plant  as  set  out 
in  column  3 of  the  Schedule. 

If  I may  refer  you  to  Column  3 of  the  Schedule.  We  have  column  1.  We 
have  the  second  line.  Class  of  plant.  Red  Meat  Integrated  Plant. 
Deleterious  Substance,  Biochemical  Oxygen  Demanding  Matter.  Authorized  Actual 
Daily  Deposit...!  kilogram  per  tonne  of  finished  product.  That's  what's 
authorized. 

THE  COURT 

That's  in  Schedule  111  is  it? 

MR.  McCABE 

Yes,  Your  Honour. 

THE  COURT 

On  Page  1704. 

MR.  McCABE 

1702.  Schedule  1,  I'm  sorry.  Schedule  1 on  1702. 
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THE  COURT 

Column  111  on  Schedule  1. 

MR.  McCABE 

Yes.  You  notice  the  words  we're  using  are  "authorized  actual  daily 
deposit".  Now  I'm  saying  that  we  have  the  position  that  this  plant  can 
deposit  a deleterious  substance  and  be  within  the  law. 

THE  COURT 

So  much  daily. 

MR.  McCABE 

Yes.  Up  to  1 kilogram  per  tonne,  metric  tonne  of  finished  product. 
We're  saying  that  in  our  Information  that  we're  alleging  that  they  exceeded 
that. 


Operating  day  means  a period  of  24  hours.  We're  talking  about  a 
processing  plant.  We're  talking  about  a plant.  Operating  day  means  a period 
of  24  hours  as  defined  in  the  Regulations  or  part  thereof  during  which  the 
plant  is  in  operation.  I think  it's  very  important  that  the  plant  be  in 
operation.  Reasonable  men  would  assume  that.  Slaughtering  day.... I don't  see 
any  problem  with  it,  with  that  particular  definition.  My  learned  friend  has 
referred  to  it.  It  means  a period  of  24  consecutive  hours  or  part  thereof. 

Since  day  is  not  defined  in  the  interpretation  Act^  I don't  think  we  can 
necessarily  close  a blind  eye  to  it.  Mr.  Carr  inferred  that  day  in  the 
Interpretation  Act  meant  a calendar  day  and  he  made  a good  submission  on  it. 
I submit  to  you  that  it  can  also  mean  a 24  hour  day. 

I refer  you  to  Section  3 of  the  interpretation  Act  subsection  (1).  Every 
provision  of  this  Act  extends  and  applies  unless  a contrary  intention  appears 
to  every  enactment  whether  enacted  before  or  after  the  commencement  of  this 
Act. 


I submit  that  since  the  Act  said  that  you  can  deposit  a deleterious 
substance  subject  to  regulation  and  we're  finding  that  day  is  in  effect 
meaning  a 24-hour  period.  Even  in  a slaughtering  day  as  it  is  defined.  It 
also  is  a 24-hour  period  in  the  operating  day,  and  I refer  Your  Honour  to 
Regulation  7.  It  sets  out  the  method  of  collecting  composite  samples. 

It  says  continually  during  a sampling  period  of  twenty-four  hours  at  a 
rate  in  proportion  to  the  flow  rate  of  the  effluent  discharged,  or  (b)  in  such 
a manner  that  equal  volumes  of  effluent  are  delivered  into  a receptacle  at 
equal  intervals  not  longer  than  one  hour  during  a sampling  period  of 
twenty-four  hours. 
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THE  COURT 

What  are  you  reading  from  now,  Mr.  McCabe? 

MR.  McCABE 

I'm  reading  from  Regulation  7 on  Page  1698.  It's  very  clear  to  me  that 
day  in  the  Regulations  is  a 24-hour  period,  and  a 24-hour  period  in  which 
something  is  happening.  When  slaughtering  is  done.  When  sampling  is  done. 
When  the  operation  of  the  plant  is  being  carried  on.  Not  down  days,  it  has  to 
be  operating  in  that  24-hour  period. 

THE  COURT 

Are  you  suggesting  that  the  down  time  of  the  plant  would  be  subtracted  or 
added  on  to  determine  the  24-hour  period? 

MR.  McCABE 

I believe  that.... I would  think  it  would  not  have  to  operate  at  all  on  a 
down  time  day  at  any  time.  It  means  a period  of  24  consecutive  hours  or  part 
thereof  during  which  the  plant  is  in  operation.  For  instance,  if  they  close 
down  at  5:00  o'clock  on  Friday  evening,  then  they  could  not  possibly  be 
operating  on  Saturday  or  Sunday,  from  my  understanding.  I don't  want  to 
complicate  it  anymore.  If  they're  down,  they're  down  on  Friday  and  Saturday, 
they're  not  operating,  but  if  they've  operated  for  a few  hours  on  Saturday,  it 
would  be  an  operating  day. 

The  composite  sampling  period  is  a 24-hour  period.  And  the  operating  day 
is  a 24-hour  period  or  part  thereof.  A slaughtering  day  is  a 24-hour  period 
or  part  thereof. 

Those  reasonable  people. .. .it ' s quite  reasonable  if  you're  going  to  do 
some  sampling  and  you  don't  own  the  operation  and  you  come  in  under  a warrant 
or  anything  else,  you  come  in  at  8:00  o'clock  in  the  morning.  It  would  be  a 
little  unreasonable  to  start  at  midnight  when  you're  looking  for  a 24-hour 
composite  sample.  I think  that  if  you  establish  that  your  sample  is  over  a 24 
hour  period,  you  have  a day's  sample.  You  certainly  have  according  to  the 
regulations.  The  Act  is  just  talking  about  a day.  I argue  that  it's  right  to 
say  that  a day  goes  from  midnight  of  one  day  to  midnight  of  that  day.  I also 
argue  that  a 24-hour  period  is  a day.  It's  not  more  than  a day.  It's  not 
less  than  a day.  It's  a measure  of  time.  I think  that  it's  fair  to  say  that 
a contrary  intention  appears  when  we  apply  subsection  (4)  of  Section  33  of  the 
Fisheries  Act  making  subsection  (2)  subject  to  it,  because  we  can  deposit  a 
deleterious  substance.  It's  the  quantity  and  amount  that's  in  issue,  and  that 
is  all  determined  over  a 24-hour  period  every  day  we  are  talking  about. 

So  I argue  that  I'm  also  right.  That  a 24-hour  period  is  a day,  and  I'll 
come  back  to  the  charges. .. .evidence  on  each  count  is  separate  and  distinct  as 
to  time,  and  they  are  separate  and  distinct  as  to  evidence  that  will  be  led, 
and  they  are  separate  and  distinct  as  to  time,  place  and  matter;  but  each  one 
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covers  a 24-hour  period,  and  it  covers  a sampling  period  as  prescribed  in  the 
regulations. 

I submit  right  now  as  far  as  I'm  concerned  I have  to  tell  Your  Honour 
that  you  can't  pay  any  attention  whatsoever,  in  my  view,  and  I'm  not  coming  in 
the  back  door  or  going  through  the  front  door  or  anything  else.... I am 
submitting  without  argument  that  the  statute  says  that  you  have  to  have  a 
contravention  of  33(2)  before  you  can  apply  subsection  (5)  or  (6)  or  (7)  as 
the  case  may  be.  You  don't  do  any  deeming. 

If  you  hear  the  evidence  that  supports  the  charge  that's  before  you,  it 
would  be  only  reasonable  that  you  would  deem  that  the  alleged  offence  that  has 
been  proven  from  8:00  a.m.  on  September  30  to  8:00  a.m.  on  the  1st  of  October 
is  one  day.  It  would  be  a reasonable  (inaudible)  and  no  fault  could  be  found 
with  it  because  it  covers  a 24-hour  period,  and  following  the  regulations, 
that's  all  it  talks  about. 

But  in  any  event  I believe  in  all  fairness  that  the  argument  about 
subsection  (6)  is  not  properly  before  Your  Honour  at  this  time.  It's 
premature.  Those  are  the  kind  things  I can  say  about  it,  and  I actually  say 
is  completely  irrelevant,  because  we  have  to  have  a contravention  first. 

Those  are  my  submission.  Your  Honour. 

THE  COURT 

Thank  you,  Mr.  McCabe.  Any  response  to  that  Mr.  Carr? 

MR.  CARR 

Yes,  Your  Honour.  Very  briefly.  With  respect  to  the  interpretation  Act 
that  my  learned  friend  indicated  that  Section  3(1)  supported  his  position. 
Section  3(3)  states  that  nothing  in  this  Act  excludes  the  application  to  an 
enactment  of  a rule  of  construction  applicable  thereto  and  not  inconsistent 
with  this  Act. 

What  we're  asking  Your  Honour  to  do  is  to  allow  the  accused  the  benefit 
of  the  plain  meaning  of  the  word  of  the  Act.  We're  not  asking  you  to  twist 
the  meaning  of  the  word  "day".  Not  for  our  purposes  or  anything  else.  We're 
asking  you  to  interpret  it  in  accordance  with  the  ordinary  rules  of 
construction  of  a statute,  and  that  is  that  it  be  given  its  ordinary  meaning 
midnight  to  midnight. 

With  respect  to  Section  33(4)  referring  to  the  regulations  and  referring 
to  the  particular  power  to  make  regulations  under  Section  13,  I would  ask  Your 
Honour  to  take  note  of  the  fact  that  under  Section  (5)  of  the  regulations,  it 
refers  to  daily  deposit.  It  doesn't  say  slaughtering  daily  deposit  or 
operating  daily  deposit.  It  says  daily  deposit.  The  same  arguments  with 
respect  to  subsection  (6)  apply  to  the  regulations  pursuant  to  Section  (5). 
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If  we  use  my  learned  friend's  argument  that  day  in  this  case  didn't  mean 
a day,  midnight  to  midnight,  it  meant  a 24-hour  period,  I would  submit  to  Your 
Honour  that  this  meat  plant  or  any  other  meat  plant  could  not  open  for  two 
days  in  a row,  because  of  course  if  the  fisheries  inspectors  came  not  at  8:00 

a.m I don't  know  what  the  slaughtering  times  are,  but  say  for  argument 

sake  they  came  at  noon  on  September  30  and  tested  until  noon  October  1. 
There's  a possibility  that  there  would  be  two  full  operating  days,  two 
slaughtering  days  within  the  one  test  period.  It  would  not  be  a 

daily there  would  be  nothing  to  indicate  what  the  daily  deposit  of  effluent 

was  because  of  course  there's  two  kills  within  the  same  24-hour  period. 

It's  not  what  Section  (5)  of  the  regulations  says,  it's  daily  deposit, 
and  I submit  that  daily  in  this  case  means  the  same  as  it  does  in  the  Act.  It 
means  an  ordinary  day.  Monday,  Tuesday,  Wednesday.  It  doesn't  mean  24  hours, 
because  of  course. ...  I 'm  not  suggesting  that  fisheries  people  are 
unreasonable,  but  of  course  if  there  was  someone  unreasonable  and  decided  well 
we  know  that  they  kill  at  10:00  a.m.  in  the  morning,  we'll  start  testing  at 
10:00  a.m.  on  Monday  and  we'll  run  a 24-hour  test  until  10:00  a.m.  or  say 
midnight. .. .no  they  would  have  to  go  10:00  a.m.  to  10:00  a.m.  That's  not  to 
say  that  the  kill  takes  place  at  the  same  time  every  day.  There  could,  in 
fact,  if  you  use  this  definition,  24-hour  period,  two  or  more  kills  on  the 
same  day  and  it  defeats  the  purpose  of  the  Act  and  regulations.  It  also 
defeats  the  protection. .. .the  understanding  of  the  law  that  the  accused  would 
have  under  the  regulations.  It's  daily  deposit.  Not  24-hour  period  deposit. 
It's  daily  deposit. 

THE  COURT 

You're  saying,  if  I get  you  right  Mr.  Carr,  that  there  could  be  two  large 
discharges  of  material.... 

MR.  CARR 

Within  24  hours. 

THE  COURT 

....back  to  back  within  a 24-hour  period,  but  on  separate  days. 

MR.  CARR 

Yes,  exactly  Your  Honour.  That's  right.  And  what  the  regulation  says 
it's  a daily  deposit  and  what  the  schedule  says  it's  an  authorized  daily 
deposit.  The  plain  ordinary  meaning  of  the  work  day  is  midnight  to  midnight, 
and  I submit  that  that  is  consistent  with  the  regulations.  It's  certainly 
consistent  with  the  Act,  and  in  any  case  the  regulations  can't  derogate  from 
the  Act,  and  the  fact  that  operating  day  and  slaughtering  day  are  defined  in 
the  regulations. .. .as  24  hour  periods  indicates  to  me,  at  least,  that  they've 
taken  the  trouble  to  make  clear  that  it's  24  hours  as  opposed  to  the  ordinary 
meaning  of  the  word  day.  Slaughtering  day  being  Monday,  well  it's  a 24-hour 
period  or  part  thereof. 
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They've  taken  the  trouble  to  define  those  types  of  day,  because  they've 
taken  it  out  of  the  ordinary  meaning  of  the  word. 

And  I submit  that  Section  5 doesn't  refer  to  slaughtering  day  or  it 
doesn't  refer  to  the  processing  day  or  operating  day.  It  refers  to  authorized 
daily  deposit,  and  it  takes  us  right  into  the  argument  that  we've  been  saying 
that  we're  entitled  to  the  plain  ordinary  meaning  of  the  word  day,  as  anyone 
is,  and  we  would  ask  Your  Honour  to  find  that. 

THE  COURT 

You're  saying,  I think,  Mr.  Carr  that  the  crown  is  alleging  that  on  the 
30th  day  of  September  and  also  on  the  1st  day  of  October  a certain  act  was 
committed. 

MR.  CARR 

They're  alleging  two. 

THE  COURT 

Two  separate  days. 

MR.  CARR 

Yes,  and  it's  within  the  one  count. 

THE  COURT 

Within  one  count  which  constitutes  an  allegation  of  two  separate  offences 
in  one  count.  Any  further  submissions  Mr.  McCabe? 

MR.  McCABE 

I think  Mr.  Carr's  argument  has  become  a little  more  harsh  than  mine. 
He's  saying  that  I can't  say  a 24-hour  period  is  a day. 

THE  COURT 

Well  I think  what  he's  saying,  Mr.  McCabe  is  this.  If  you  were 
allowed.... if  he  were  allowed,  shall  we  say,  to  deposit  one  kilogram  of 
substance  daily  and  he  chose  to  do  that  at  11:00  p.m.  on  Monday,  and  that  was 
all  he  did  on  Monday,  and  he  also  chose  to  deposit  his  one  kilogram  limit  at, 
for  example,  1:00  a.m.  on  Tuesday,  and  that's  all  he  deposited  on  Tuesday. 
He's  saying  he's  within  the  daily  limits  of  one  kilogram  per  day.  But  if  you 
start  calculating  the  day  at  12  noon  Monday  to  12  noon  Tuesday,  you  have  two 
deposits  of  one  kilogram  each  within  a 24-hour  period  which  exceeds  by  double 
the  amount  of  each  daily  deposit. 
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MR.  McCABE 

Yes,  what  I am  saying  is  the  whole  Act  and  regulations  are  designed  to 
say  that  in  any  given  24-hour  period  you  must  not  exceed  this  amount.  It  has 
to  protect.  That's  why  I'm  saying  it  says  it  that  way. 

THE  COURT 

Well  I would  say  that  I have  enough  material  before  me  to  keep  me  busy 
for  several  days  no  matter  how  those  days  may  be  computed,  whether  according 
to  your  definitions,  Mr.  McCabe,  for  your  own  purpose  in  practice,  or 
according  to  the  arguments  you've  put  forward  in  operating  a plant. 

I'm  going  to  need  considerable  time  to  analyze  the  submissions  that  have 
been  put  forward.  There  is  apparently  a dearth  of  judicial  interpretation  in 
respect  of  one  of  the  most  common  aspects  of  our  existence,  namely,  day. 

Something  which  we  are  all  familiar  with,  but  yet  as  it  appears  from  the 

arguments  here  today,  even  though  we  are  familiar  with  the  use  of  the  word 
day,  almost  on  a daily  basis  I'm  sure,  nevertheless  there's  considerable 
disagreement  as  to  what  we  actually  mean  by  it. 

For  the  purposes  of  the  motions  before  the  court  to  quash  these  counts  in 
the  Information,  it  is  imperative  that  the  court  give  extremely  careful 
consideration  to  all  of  the  arguments  put  forward,  and  I propose,  therefore, 
to  take  these  extensive  arguments  under  advisement  and  render  a decision  at  a 
later  date.  If  counsel  would  agree,  I would  simply  prepare  and  file  a written 
ruling  and  notify  counsel  rather  than  have  the  parties  come  back  to  simply 

receive  the  ruling.  Would  that  be  agreeable? 

MR.  McCABE 

Yes  Your  Honour. 

MR.  CARR 

Yes. 

Editor:  End  of  quotation  in  judgment. 

In  addition  to  the  definitions  referred  to  in  the  defence  argument,  the 
following  may  be  of  assistance: 

The  Concise  Oxford  Dictionary  Offers  a number  of  definitions  for  the  word 
"day".  Among  them  are  many  of  the  well-known  definitions  derived  from 
ordinary  parlance. 

As  this  case  appears  to  concern  a period  of  twenty-four  hours,  the 
following  definition  relating  to  that  period  of  time  may  be  of  some 
assistance. 
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2.  Twenty-four  hours  (solar  or  astronomical  [day],  from 
noon;  civil  [day],  from  midnight;  sidereal  [day],  between 
two  meridional  transits  of  first  points  of  Aries,  about  4" 
shorter  than  solar;  natural  [day],  = sidereal,  also  in 
first  sense  above). 

Similarly,  Black's  Law  Dictionary t Fourth  Ed.  offers  a number  of 
definitions  for  the  word  "day"  along  with  certain  citations  for  cases 
supporting  the  definitions  offered.  Following  are  some  of  the  definitions 
which  appear  to  have  relevance  in  the  case  at  Bar. 

DAY.  1.  A period  of  time  consisting  of  twenty-four  hours 
and  including  the  solar  day  and  the  night. 

2.  The  period  of  time  during  which  the  earth  makes  one 
revolution  on  its  axis. 

3.  The  space  of  time  which  elapses  between  two  successive 
midnights. 

4.  The  whole  or  any  part  of  period  of  24  hours  from 
midnight  to  midnight. 


6.  An  artificial  period  of  time,  computed  from  one  fixed 
point  to  another  twenty-four  hours  later,  without  any 
reference  to  the  prevalence  of  light  or  darkness. 

7.  The  period  of  time,  within  the  limits  of  a natural 
day,  set  apart  either  by  law  or  by  common  usage  for  the 
transaction  of  particular  business  or  the  performance  of 
labor;  as  in  banking,  in  laws  regulating  the  hours  of 
labor,  in  contracts  for  so  many  'days'  work,  and  the  like, 
the  word  'day'  may  signify  six,  eight,  ten,  or  any  number 
of  hours. 

In  addition  to  the  foregoing  definitions  of  day,  the  following 
definitions  appear  in  the  same  dictionary  with  respect  to  specific  kinds  of 
day.  It  is  interesting  to  compare  the  definition  for  "Astronomical  Day", 
being  "the  period  of  twenty-four  hours  beginning  and  ending  at  noon",  and 
"Civil  Day",  being  "the  solar  day,  measured  by  the  diurnal  revolution  of  the 
earth,  and  denoting  the  interval  of  time  which  elapses  between  the  successive 
transits  of  the  sun  over  the  same  hour  circle,  so  that  the  "civil  day" 
commences  and  ends  at  midnight". 

The  same  work  also  defines  "Natural  Day",  as  "properly  the  period  of 
twenty-four  hours  from  midnight  to  midnight  ...  though  sometimes  taken  to  mean 
the  daytime  or  time  between  sunrise  and  sunset".  In  the  same  work  "Solar  Day" 
is  defined  as  "A  term  sometimes  used  to  mean  that  portion  of  the  day  when  the 
sun  is  above  the  horizon;  but  properly  it  is  the  time  between  two  complete 
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(apparent)  revolutions  of  the  sun;  or  between  two  consecutive  positions  of  the 
sun  over  any  given  terrestrial  meridian,  and  hence,  according  to  the  usual 
method  of  reckoning,  from  noon  to  noon  at  any  given  place". 

An  issue  similar  to  that  which  has  been  raised  in  this  case  often  arises 
in  labour  law  under  a collective  agreement  providing  for  payment  of  a premium 
for  working  on  a holiday.  The  question  in  those- cases  is  whether  the  holiday, 
for  example,  a Good  Friday,  is  to  be  interpreted  as  the  calendar  day  from 
midnight  to  midnight,  thereby  bisecting  certain  work  shifts  which  overlap  two 
different  calendar  days. 

Recently,  as  Chairman  of  a Board  of  Arbitration  I had  that  very  issue  to 
consider  in  cavendish  Farms  Limited  and  International  Union  of  Operating 
Engineers,  Local  902^  5 December  1982  (unreported) . In  that  case  the  clause 
in  the  collective  agreement  under  consideration  was:  "Employees  required  to 
work  on  a statutory  holiday  will  receive  ...  [a  premium]  for  all  hours  worked 
on  that  day". 

Following  is  an  extract  from  the  unanimous  award  of  the  Arbitration  Board 
dealing  with  that  issue; 

In  Re  Fittings  Ltd.  (1974)  9 L.A.C.  (2d)  1 there  was  a contractual 
provision  for  payment  of  a premium  for  'any  work  on  a Saturday'.  It  was  held 
in  that  case  that  the  part  of  the  Grievor's  shift  from  midnight  to  7:00  a.m. 
Saturday  was  not  work  'on  a Saturday'.  It  is  reported  in  Re  George  Brown 
College  (1979),  22  L.A.C.  (2d)  355  that  the  award  in  Re  Fittings  Ltd.,  supra, 
was  quashed  by  the  Divisional  Court  (Ontario).  According  to  the  report  of  that 
judgement  as  given  by  Arbitrator  Weatherill  in  the  George  Brown  college  case, 
supra,  at  p.  359: 

The  Court  held  that  the  words  'for  any  work  on  Saturday' 
were  incapable  of  being  regarded  as  being  ambiguous  either 
latently  or  patently  under  any  principle  of  construction 
which  the  law  permits'.  Extrinsic  evidence,  which  the 
board  had  considered  in  relation  to  an  alternative 
argument,  was  held  inadmissible.  As  a matter  of 
construction,  it  was  held  that  'the  board's  award  that  the 
work  in  question  was  performed  at  the  conclusion  of  a 
regular  Friday  shift  and  accordingly  did  not  call  for  the 
payment  of  a premium  rate  ...  results  from  an  error  of  law 
...  apparent  on  the  face  of  the  record'. 

The  majority  in  the  George  Brown  College  case,  supra,  applied  the  court's 
ruling  in  Re  Fittings  Ltd.,  supra,  the  grievance  centered  on  an  article  of  the 
collective  agreement  which  provided  in  part: 

5.03  Authorized  work  performed  on  a holiday  defined  in 
Section  6.01  (or  on  the  day  designated  as  such  under 
Section  6.03  (a)  shall  be  paid  at  time  and  one-half  for 
all  hours  worked. 
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The  Grievor's  shift  began  at  11:00  p.m.  Thursday  and  ended  at  7:00  a.m. 
on  Good  Friday.  The  majority  stated  the  issue  at  p.  358  as: 

Whether  the  work  performed  between  12:00  a.m.  and  7:00 
a.m.  on  March  25,  1978  was  'work  performed  on  a holiday' 
within  the  meaning  of  that  article,  [i.e.  5.03] 

The  majority,  following  the  Divisional  Court  in  Re  Fittings  Ltd., 
concluded  at  p.  359: 

For  the  purposes  of  the  determination  we  are  called  on  to 
make,  there  is  no  significant  difference  between  'work 
performed  on  a holiday'  and  'any  work  on  a Saturday'.  The 
reference  to  'holiday',  like  the  reference  to  'Saturday' 
must  be  taken,  if  we  understand  the  Court's  decision 
correctly,  as  a reference  to  the  calendar  day.  In  the 
instant  case  the  grievors  did  in  fact  work  on  the  calendar 
day  of  the  holiday.  Good  Friday.  Such  work,  we  feel 
constrained  to  find,  was  'work  performed  on  a holiday', 
and  was  therefore  work  to  be  paid  for  at  a premium  rate  in 
accordance  with  art.  5.03  of  the  collective  agreement. 

For  the  foregoing  reasons,  it  is  our  award  that  the 
grievors  be  paid  for  seven  hours  at  one-half  time,  so  that 
their  total  pay  for  hours  worked  on  Good  Friday,  1978, 
shall  have  been  at  time  and  one-half. 

I am  in  agreement  with  the  majority  award  in  Re  George  Brown  college, 
supra,  and  am  of  the  view  that  it  has  similar  application  to  the  case  before 
this  Board.  Here,  the  shift  in  question  began  at  11:00  p.m.  on  Thursday  and 
ended  at  7:00  a.m.  on  Good  Friday.  Claude  16.03  of  the  Collective  Agreement 
provides  that,  for  work  on  a Statutory  Holiday,  an  employee  would  be  paid  at 
double  his  hourly  rate  'for  all  hours  worked  on  that  day'.  The  corresponding 
wording  in  the  George  Brown  College  case,  supra,  is  'work  performed  on  a 
holiday'.  That  wording  is,  in  my  view,  substantially  the  same  as  the  wording 
in  the  case  before  this  Board.  If  anything,  it  is  less  specific.  In  the 
absence  of  clear  language  to  the  contrary  in  the  collective  Agreement,  a 
reference  to  'statutory  holiday'  is  to  be  construed  so  as  to  include  the  full, 
twenty-four  hour  calendar  day  on  which  the  holiday  falls.  Therefore,  the 
Grievor  worked  on  Good  Friday  from  midnight  at  the  end  of  Thursday  until 
7:00  a.m.  following.  Accordingly,  he  is  entitled  to  the  full  holiday  premium 
for  those  7 hours  worked  on  the  holiday,  as  well  as  the  overtime  premium 
applicable  to  the  shift. 

Although  the  language  being  interpreted  in  one  case  is  legislative  and  in 
the  other,  contractual,  in  my  view  the  process  of  interpreting  both  is 
similar.  Further,  the  two  situations  are,  in  my  view,  analagous.  They  both 
require  an  interpretation  of  a "day"  in  an  industrial  setting  involving  shifts 
or  periods  of  time  which  overlap  the  beginning  or  end  of  a calendar  day. 
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I am  very  much  inclined  towards  the  defence  argument  on  this  issue.  In 
the  absence  of  a definition  of  the  word  "day",  that  word  must  take  on  the 
meaning  that  would  ordinarily  be  ascribed  to  it  in  a context  involving  some 
degree  of  formality,  such  as  in  legal  matters.  In  my  view,  when  one  uses  the 
word  "day"  in  such  a context,  there  is  no  confusion  as  to  its  ordinary 
meaning.  Unless  a definition  or  the  context  requires  another  meaning,  the 
word  "day"  means  a calendar  day;  that  is,  from  midnight  to  midnight.  In  this 
case,  the  word  day  is  not  defined  in  the  Statute.  The  fact  that  certain  other 
kinds  of  days  are  defined  in  the  Regulations  can  not  have  a bearing  on  the 
meaning  of  the  word  "day"  used  in  subsection  33(6)  of  the  Act.  If  Parliament 
had  intended  anything  but  the  ordinary  meaning  of  the  word  "day"  to  apply  in 
the  premises,  it  surely  would  have  so  provided.  The  definition  of  the  word 
"day"  in  Section  2 of  the  criminal  code  is  not  of  assistance  in  this  case. 

If,  as  I conclude,  the  delimitation  of  the  time  period  for  committing 
each  of  the  offences  charged  is  the  beginning  and  the  end  of  each  calendar 
day,  i.e.,  midnight,  a charge  which  alleges  an  offence  outside  such  a 
delimitation  is  at  best  duplicitous,  and,  at  worst,  a nullity,  for  it  does  not 
disclose  an  offence  known  to  law.  If  it  is  a nullity,  and  I am  inclined  to 
the  view  that  it  is,  I so  declare  the  information  null  and  void. 

If,  alternatively,  it  is  merely  duplicitous  in  the  sense  that  an  offence 
is  charge  on  two  days  when  each  day  on  which  the  complained-of  conduct 
continues  is  deemed  to  be  a separate  offence  [subsection  33(6)],  then  the 
remedy  is  either  to  quash  the  information,  as  applied  for,  or  to  amend  it 
pursuant  to  the  provisions  of  Section  519  of  the  criminal  code. 

Given  the  manner  in  which  the  charges  are  worded;  that  is,  in  reference 
to  a twenty-four  hour  period  extending  beyond  the  confines  of  a natural  day,  I 
am  of  the  view  that  the  charges  are  so  duplicitous  as  to  be  unamendable 
without  making  a substantive  alteration  in  respect  of  each  charge.  I am, 
therefore,  of  the  view  that  the  defence  motion  to  quash  the  information  ought 
to  be  granted. 

As  the  defence  motion  was  made  subject  to  leave  being  granted  therefore 
and,  as  the  motion  is  one  of  substance,  I grant  leave  for  the  motion  and 
hereby  quash  the  information  in  its  entirety. 

The  foregoing  issue  having  been  resolved,  it  is  unnecessary  for  me  to 
deal  with  the  other  question  of  multiplicity  or  the  issue  of  compel  ability  of 
the  officers  of  the  accused  corporation  to  testify  for  the  Crown. 


122  FISHERIES  POLLUTION  REPORTS  5 F.P.R. 

PRINCE  EDWARD  ISLAND  PROVINCIAL  COURT 
R.  V.  GARDEN  PROVINCE  MEATS  (1985)  INC.  (No.  2) 


FITZGERALD,  Prov.  Ct.  J.  Charlottetown,  October  27,  1989 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  33(2)  (now  s.  36(3)), 
regulations  purusant  to  s.  33(13),  (now  s.  36(6))  s.  5(a)  of  the  Meat  and 
Poultry  Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978  C.  818) 
elements  of  the  offence  not  proven  by  the  crown  - reasonable  doubt  raised  as 
to  the  identity  of  the  accused,  the  correct  identification  of  the  type  of 
plant  charged,  and  the  accuracy  of  the  evidence  presented  (water  samples  from 
a sewer). 

Information  - identity  of  accused  not  conclusively  proven,  type  of  plant 
charged  incorrectly  identified  on  the  information  - incorrect  identification 
of  type  of  plant  going  to  the  essence  of  the  charge. 

Evidence  - water  samples  - sample  of  effluent  from  plant  in  municipal 
sewer  line  - reasonable  doubt  raised  about  accuracy  and  reliability  of  the 
samples  taken. 

Pollutant  and  Water  Body:  Red  meat  integrated  plant  (slaughterhouse) 
effluent  with  a high  biochemical  oxygen  demand  (B.O.D.)  through  municipal 
sewers  into  the  Hillsboro  River,  Charlottetown,  P.E.I.. 

Summary:  The  crown  failed  to  prove  three  essential  elements  of  the 
offence,  namely  the  identity  of  the  accused,  the  particular  offence  charged, 
and  the  conclusivity  of  the  samples  used  to  demonstrate  B.O.D.  levels.  First, 
the  judge  did  not  agree  beyond  a reasonable  doubt  that  "Garden  Province  Meats 
(Inc.)"  was  the  operator  of  the  facility  located  on  McAleer  Drive  (there 
appeared  to  be  confusion  between  the  name  of  the  partner  in  a general 
partnership.  Garden  Province  Meats,  Inc.,  the  band  name  of  the  product. 
"Garden  Province  Meats",  and  the  management  contractors  of  the  plant  (Canada 
Packers).  Second,  although  the  plant  was  clearly  a "red  meat  integrated 
plant"  according  to  the  definitions  in  the  regulation,  the  information  charged 
a "meat  processing  plant"  and  consequently  the  judge  refused  the  crown's 
request  to  amend  the  information  as  the  amendment  would  constitute  a different 
charge  because  permissible  effluent  levels  were  higher  for  integrated  red  meat 
than  for  meat  processing  plants.  Third,  the  judge  found  that  there  was  a 
reasonable  doubt  raised  as  to  the  accuracy  of  the  sampling  method  and  the 
evidentiary  result  because  the  plant  was  not  the  only  contributor  on  the  sewer 
line,  because  the  manhole  cover  had  been  left  open  all  day,  because  the 
sampling  tube  had  not  been  checked  to  see  if  siltation  had  occurred 
concentrating  solids  around  its  intake  area,  because  the  calculation  relied  on 
factors  which  had  not  been  proven  in  evidence,  and  because  the  measuring 
machine,  a "totalizer"  had  previously  been  repaired. 


Held:  Charges  were  dismissed. 
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R.  c.  GARDEN  PROVINCE  MEATS  (1985)  INC.  (No.  2) 


FITZGERALD,  Juge  de  la  Cour  provinciale  Charlottetown,  27  octobre  1989 


LOI  SUE  LES  PECHERIES,  S.R.C.  1970,  CH . ‘ F-14  ET  SES  MODIFICATIONS  — 
PAR.  33(2)  (MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES) , REGLEMENT 
D 'APPLICATION  DU  PARAGRAPHE  33(13),  ALINEA  5A)  DU  REGLEMENT  SUR  LES  EFFLUENTS 
DE  L' INDUSTRIE  DE  LA  VIANDE  ET  DE  LA  VOLAILLE  (C.R.C.  1978,  CH.  818);  ELEMENTS 
DE  L' INFRACTION  NON  PROUVES  PAR  LA  COURONNE  — DOUTE  RAISONNJiBLE  SOULEVE  QUANT 
i L'IDENTITE  DE  L' ACCUSE,  A L ' IDENTIFICATION  CORRECTE  DU  TYPE  D'USINE  ACCUSEE 
ET  A L' EXACTITUDE  DE  LA  PREUVE  PRESENTEE  ( ECHANTILLONS  D'EAU  PRELEVES  D'UN 
EGOUT)  . 

DENONCIATION  — PREUVE  NONPROBANTE  DE  L ' IDENTITE  DE  L' ACCUSE,  TYPE 
D'USINE  ACCUSEE  INCORRECTEMENT  I DENT IF IE  DANS  LA  DENONCIATION 

IDENTIFICATION  CORRECTE  DU  TYPE  D'USINE  : ELEMENT  ESSENTIEL  DE  L ' ACCUSATION . 

PREUVE  — ECHANTILLONS  D'EAU  — ECHANTILLON  D'UN  EFFLUENT  D'UNE  USINE 
PRELEVE  DANS  LE  SYSTEME  D ' EGOUT  MUNICIPAL  — DOUTE  RAISONNABLE  SOULEVE  QUANT  A 
L' EXACTITUDE  ET  A LA  FI7YBILITE  DES  ECHANTILLONS  PRELEVES. 

POLLUANT  ET  COURS  D'EAU  : EFFLUENT  D'UN  PRODUIT  DERIVE  DE  LA  VIANDE  D'UN 
ABATTOIR  A FORTE  DEMANDE  BIOCHIMIQUE  EN  OXYGENE  (D.B.O.)  REJETE  PAR  LES  EGOUTS 
MUNICIPAUX  DANS  LA  RIVIERE  HILLSBORO,  A CH7UIL0TTET0WN  (I.-P.-E.  ) . 

RESUME  : LA  COURONNE  N'A  PAS  PROUVE  TROIS  ELEMENTS  ESSENTIELS  DE 

L ' INFRACTION,  SOIT  L ' IDENTITE  DE  L 'ACCUSE,  L ' INFRACTION  PRECISE  DONT  IL  EST 
ACCUSE  ET  LE  FAIT  QUE  LES  ECHANTILLONS  UTILISES  POUR  DEMONTRER  LES  NIVEAUX  DE 
D.B.O.  SO  NT  CONCLUANTS.  PREMIEREMENT,  LE  JUGE  N'A  PAS  ACCEPTS  HORS  DE  TOUT 
DOUTE  RAISONNABLE  QUE  "GARDEN  PROVINCE  MEATS  (INC.)"  ET  L' USINE  SITUEE  SUR  LA 
PR0MEN7WE  MCALEER  CORRESPONDAIENT  EXACTEMENT  A LA  MEME  ENTITE  JURIDIQUE  (IL 
SEMBLAIT  Y AVOIR  UNE  CERTAINS  CONFUSION  ENTRE  LE  NOM  DE  L'ASSOCIE  D'UNE 
SOCIETE  GENERALS,  GARDEN  PROVINCE  MEATS  INC.,  LE  NOM  COMMERCIAL  DU  PRODUIT 
"G7UWEN  PROVINCE  MEATS",  ETLES  EXPLOITANTS  DE  L 'USINE  (CAN7WA  PACKERS). 
DEUXIEMENT,  MEME  SI  L' USINE  ETAIT  CLAIREMENT  UN  « ABATTOIR  DE  DETAIL » , SELON 
LES  DEFINITIONS  DU  REGLEMENT,  LA  DENONCIATION  ACCUSAIT  UN  «ET7{BLISSEMENT  DE 
PREPT^RATION  DE  LA  VIANDE)) ; LE  JUGE  A REJETE  LA  DEMANDE  DE  LA  COURONNE  DE 
MODIFIER  LA  DENONCIATION,  CAR  UNE  TELLE  MODIFICATION  AURAIT  DONNE  LIEU  A UNE 
ACCUSATION  DIFFERENTE  ETANT  DONNE  QUE  LES  NIVEAUX  D' EFFLUENT  PERMIS  ETAIENT 
PLUS  ELEVES  POUR  LES  ABATTOIRS  DE  DETAIL  QUE  POUR  LES  ETABLISSEMENTS  DE 
PREPARATION  DE  LA  VIANDE.  TROISIEMENT,  LE  JUGE  A CONCLU  QU ' IL  SUBSISTAIT  UN 
DOUTE  RAISONNABLE  QUANT  A LA  PRECISION  DE  LA  METHODS  D ' ECHANTILLONNAGE  ET  DE 
SA  VALEUR  AU  NIVEAU  DE  LA  PREUVE,  POUR  DIFFERENTES  RAISONS  : L' USINE  N' ETAIT 
PAS  SEULE  A ETRE  RELIES  AU  SYSTEME  D' EGOUT,  LE  COUVERCLE  DU  TROU  D 'HOMME  ETAIT 
RESTE  OUVERT  TOUTE  LA  JOURNEE,  LE  TUBE  D ' ECHANTILLONNAGE  N'AVAIT  PAS  ETE 
VERIFIE  POUR  QU'ON  SACHS  SI  DES  SOLIDES  S' ETAIENT  ACCUMULES  AUTOUR  DE  SON 
ORIFICE  D' ENTREE,  LE  CALCUL  EFFECTUE  REPOSAIT  SUR  DES  FACTEURS  QUI  N'AVAIENT 
PAS  ETE  MIS  EN  PREUVE,  ET  LA  MACHINE  QUI  SERVAIT  A MESURER,  UN  "T0T7\LISATEUR" , 
AVAIT  ETE  REPAREE  AUPARAVANT . 
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DECISION  : LES  ACCUSATIONS  ONT  ETE  REJETEES. 


Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R.S.CT  1985  c.  F-14  as  amended,  regulations  pursuant  to  33(13),  section  5(a) 
of  the  Meat  and  Poultry  Products  Plant  Liquid  Effluent  Regulations  (C.R.C. 

1978  C.  818). 

Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14  et  ses  modification,  LR.C. 
1985,  ch.  F-14  et  ses  modifications,  reglement  d ' appl ication  du  paragraphe 
33(13),  alinea  5a)  du  Reglement  sur  les  effluents  de  1' Industrie  de  la  viande 
et  de  la  volaille  (C.R.C.  1978,  Ch.  818). 

Limited  Partnerships  Act  R.S.P.E.I.  Cap.  L-16.1  (StatS  P.E.I.  1983). 

Author i t i es/Doctri ne  l standard  Methods  for  the  Examination  of  Water  and 
Wastewater  14th  ed.  (Washington,  D.C.:  American  Public  Health  Association, 
1976).  (Most  recent  edition  is  the  17th  ed.,  1989) 


REASONS/MOTIF: 

B.  McCabe,  Q.C.  for  the  Crown. 

J.  Carr,  for  the  Accused. 

THE  CHARGES 

FITZGERALD,  Prov.  Ct.  J.:  The  information  before  the  court  contains  three 

counts  alleging  as  follows: 

Count  1 - THAT  GARDEN  PROVINCE  MEATS  (1985)  INC.,  a body 

corporate,  incorporated  under  the  laws  of  the  Province  of  Prince 
Edward  Island  and  doing  business  at  or  about  MacAleer  Drive, 
Community  of  Sherwood,  county  of  Queens,  Province  of  Prince  Edward 
Island,  did  commit  the  following  offence  on  or  about  the  3rd  day 
of  November,  1987,  at  or  near  the  Community  of  Sherwood,  County  of 
Queens,  Province  of  Prince  Edward  Island,  did  unlawfully  deposit  a 
deleterious  substance,  namely,  effluent  containing  biochemical 
oxygen  demanding  matter  in  excess  of  the  amount  authorized  by 
Section  5(a)  of  the  Meat  and  Poultry  Products  Plant  Liquid 
Effluent  Regulations  (C.R.C.  1978  C.  818)  enacted  pursuant  to  the 
Fisheries  Act,  R.S.C.  1970,  C.  F-14,  from  its  meat  processing 
plant  located  in  the  Community  of  Sherwood  aforesaid,  in  any  place 
under  any  conditions  where  the  said  deleterious  substance  may 
enter  water  frequented  by  fish,  namely,  the  Hillsborough  River,  at 
or  about  the  City  of  Charlottetown,  County  of  Queens,  Province  of 
Prince  Edward  Island,  contrary  to  Section  33(2)  of  the  Fisheries 
Act  R.S.C.  1970,  C.  F-14  and  amendments  thereto,  thereby 
committing  an  offence  under  Section  33(5)  (b)  of  the  said  Act. 
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Count  2 - AND  FURTHERMORE,  the  said  Garden  Province  Meats  (1985) 
Inc.  on  or  about  the  4th  day  of  November,  1987,  at  or  near  the 
community  of  Sherwood,  County  of  queens.  Province  of  Prince  Edward 
Island,  did  unlawfully  deposit  a deleterious  substance,  namely, 
effluent  containing  biochemical  oxygen  demanding  matter  in  excess 
of  the  amount  authorized  by  Section  5(a)  of  the  Meat  and  Poultry 
Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978  C.  818) 
enacted  pursuant  to  the  Fisheries  Act^  R.S.C.  1970,  C.  F-14,  from 
its  meat  processing  plant  located  in  the  Community  of  Sherwood 
aforesaid,  in  any  place  under  any  conditions  where  the  said 
deleterious  substance  may  enter  water  frequented  by  fish,  namely, 
the  Hillsborough  River,  at  or  about  the  City  of  Charlottetown, 
County  of  Queens,  Province  of  Prince  Edward  Island,  contrary  to 
Section  33(2)  of  the  Fisheries  Act  R.S.C.  1970,  C.  F-14  and 
amendments  thereto,  thereby  committing  an  offence  under  Section 
33(5)  (b)  of  the  said  Act. 

Count  3 - AND  FURTHERMORE,  the  said  Garden  Province  Meats  (1985) 
Inc.  did  on  or  about  the  5th  day  of  November,  1987,  at  or  near  the 
Community  of  Sherwood,  County  of  Queens,  Province  of  Prince  Edward 
Island,  did  unlawfully  deposit  a deleterious  substance,  namely, 
effluent  containing  biochemical  oxygen  demanding  matter  in  excess 
of  the  amount  authorized  by  Section  5(a)  of  the  Meat  and  Poultry 
Products  Plant  Liquid  Effluent  Regulations  (C.R.C.  1978  C.  818) 
enacted  pursuant  to  the  Fisheries  Act^  R.S.C.  1970,  C.  F-14,  from 
its  meat  processing  plant  located  in  the  Community  of  Sherwood 
aforesaid,  in  any  place  under  any  conditions  where  the  said 
deleterious  substance  may  enter  water  frequented  by  fish,  namely, 
the  Hillsborough  River,  at  or  about  the  City  of  Charlottetown, 
County  of  Queens,  Province  of  Prince  Edward  Island,  contrary  to 
Section  33(2)  of  the  Fisheries  Act  R.S.C.  1970,  C.  F-14  and 
amendments  thereto,  thereby  committing  an  offence  under  Section 
33(5)  (b)  of  the  said  Act. 

THE  LEGISLATION 


Relevant  provisions  of  the  Fisheries  Act^  R.S.C.  1970,  C.  F-14  as  amended 
(the  "Act")  are  as  follows: 

33 

'j'j  ^ • • • 

(2)  Subject  to  subsection  (4),  no  person  shall  deposit  or  permit  the 
deposit  of  a deleterious  substance  of  any  type  in  water  frequented  by 
fish  or  in  any  place  under  any  conditions  where  such  deleterious 
substance  or  any  other  deleterious  substance  that  results  from  the 
deposit  of  such  deleterious  substance  may  enter  any  such  water. 


(4)  No  person  contravenes  subsection  (2)  by  depositing  or  permitting  the 
deposit  in  any  water  or  place 
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(b)  of  a deleterious  substance  of  a class,  in  a quantity  or 

concentration  and  under  conditions  authorized  by  or  pursuant  to 

regulations  applicable  to  that  water  or  place  or  to  any  work  or 
undertaking  or  class  thereof,  made  by  the  Governor  in  Council  under 
subsection  (13). 

(5)  Any  person  who  contravenes  any  provision  of 


(b)  subsection  (2)  is  guilty  of  an  offence  and  liable  on  summary 
conviction  to  a fine  not  exceeding  fifty  thousand  dollars  for  a first 
offence,  and  not  exceeding  one  hundred  thousand  dollars  for  each 
subsequent  offence. 

(6)  Where  an  offence  under  subsection  (5)  is  committed  on  more  than  one  day 
or  is  continued  for  more  than  one  day,  it  shall  be  deemed  to  be  a separate 
offence  for  each  day  on  which  the  offence  is  committed  or  continued. 

(7)  Where  a person  is  convicted  of  an  offence  under  this  section,  the  court 
may,  in  addition  to  any  punishment  it  may  impose,  order  that  person  to  refrain 
from  committing  any  further  such  offence  or  to  cease  to  carry  on  any  activity 
specified  in  the  order  the  carrying  on  of  which,  in  the  opinion  of  the  court, 
will  or  is  likely  to  result  in  the  committing  of  any  further  such  offence  or 
to  take  such  action  specified  in  the  order  as,  in  the  opinion  of  the  court, 
will  or  is  likely  to  prevent  the  commission  of  any  further  such  offence. 

(8)  In  a prosecution  for  an  offence  under  this  section  or  section  33.4,  it  is 
sufficient  proof  of  the  offence  to  establish  that  it  was  committed  by  an 
employee  or  agent  of  the  accused  whether  or  not  the  employee  or  agent  is 
identified  or  has  been  prosecuted  for  the  offence,  unless  the  accused 
established  that  the  offence  was  committed  without  his  knowledge  or  consent 
and  that  he  exercised  all  due  diligence  to  prevent  its  commission. 

Following  are  extracts  from  the  Regulations  made  under  the  Act. 

13/4/77  Canada  Gazette  Part  II,  SOR/DORS/77-279 
Vol.  Ill,  No.  7 

Short  Title 

1.  These  Regulations  may  be  cited  as  the  Meat  and  Poultry  Products  Plant 
Liquid  Effluent  Regulations. 

Interpretation 

2. (1)  In  these  Regulations, 

'biochemical  oxygen  demanding  matter'  means  the  substance  contained  in 
the  effluent  from  a plant  that  results  from  the  operation  of  a plant  and 
that  will  exert  a biochemical  oxygen  demand; 
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'composite  sample'  means  a sample  obtained  in  accordance  with  section  7; 

'deposit'  means  to  deposit  or  to  permit  the  deposit  into  water  frequented 
by  fish; 

'effluent'  means  all  wastewaters  deposited  by  a plant  and  includes 
process  water,  wash  water,  tank  drainage,'  storm  water  and  wastes  from 
water  and  wastewater  treatment  facilities; 

'grease'  means  the  grease  that  results  from  the  operation  of  a plant  and 
that  is  contained  in  the  effluent  from  that  plant; 

'new  plant'  means  a plant  that  did  not  commence  commercial  production 
before  the  date  of  the  coming  into  force  of  these  Regulations  and  that 
commences  commercial  production  on  or  after  that  date; 

'owner'  of  a plant  means  the  owner  or  operator  or  his  authorized 
representative; 

'processing  plant'  includes  any  plant  that  is  not  an  integrated  plant  and 
that  performs  operations  subsequent  to  slaughtering  and  dressing  but  does 
not  include  rendering  plants; 

'red  meat  integrated  plant'  includes  any  plant  that  slaughters  and 
dresses  meat  other  than  poultry; 


Appl i cat ion 

3. (1)  Subject  to  subsection  2,  these  Regulations  apply  to  every  new 

plant. . . . 

Substances  Prescribed  as  Deleterious  Substances 

4.  For  the  purpose  of  paragraph  (c)  of  the  definition  'deleterious 
substance'  in  subsection  33(11)  of  the  Act,  the  following  substances  from 
the  operations  of  a plant  to  which  these  Regulations  apply  are  hereby 
prescribed  as  deleterious  substances: 

(a)  biochemical  oxygen  demanding  matter; 

(b)  total  suspended  matter;  and 

(c)  grease. 

Authorized  Deposit  of  Deleterious  Substances 

5.  Subject  to  these  Regulations,  the  owner  of  a plant  of  a class  set  out 
in  column  1 of  Schedule  1 may  deposit  a deleterious  substance  prescribed 
by  section  4 if 
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(a)  the  actual  daily  deposit  of  each  deleterious  substance, 
determined  in  accordance  with  subsection  11(1),  does  not  exceed  the 
authorized  daily  deposit  of  that  substance  for  that  class  of  plant 
as  set  out  in  column  III  of  that  Schedule; 

(b)  the  average  daily  deposit  of  each  deleterious  substance  during 
an  equivalent  month,  determined  in  accordance  with  subsection  11(2), 
does  not  exceed  the  authorized  average  daily  deposit  of  that 
substance  for  that  class  of  plant  as  set  out  in  column  IV  of  that 
Schedule;  and 

(c)  the  pH  of  each  composite  sample  of  effluent,  determined  in 
accordance  with  subsection  9(3),  is  between  6.0  and  9.0. 


SCHEDULE  1 

AUTHORIZED  DEPOSITS  OF  DELETERIOUS  SUBSTANCES 


Column  I 

Class  of 

Plant 

Column  II 

Deleterious 

Substance 

Column  III  Column 

Authorized 
actual  daily 
deposit 

IV 

Authorized 
average  daily 
deposit 

Red  Meat  - 

Biochemical 

1.0  kg/tonne  of 

0.5  kg/tonne  of 

Integrated 

Plant 

Oxygen 

Demanding 

Matter 

finished  product 

finished  product 

Total  Suspended 

1.2  kg/tonne  of 

0.6  kg/tonne  of 

Matter 

finished  product 

finished  product 

Grease 

1.6  kg/tonne  of 
finished  product 

0.8  kg/tonne  of 
finished  product 

Processing 

Biochemical 

0.7  kg/tonne  of 

0.35  kg/tonne  of 

Plant 

Oxygen 

Demanding 

Matter 

finished  product 

finished  product 

Total  Suspended 

0.5  kg/tonne  of 

0.25  kg/tonne  of 

Matter 

finished  product 

finished  product 

Grease 

0.8  kg/tonne  of 
finished  product 

0.4  kg/tonne  of 
finished  product 

FACTS 


In  1985-86  a slaughtering  plant  was  constructed  on  McAleer  Drive, 
Sherwood,  Prince  Edward  Island.  The  plant  is  commonly  referred  to  by  and 
sometimes  operates  under  the  name  "Garden  Province  Meats".  According  to  the 
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veterinarian  in  charge  at  the  plant,  it  is  a medium-sized  slaughtering 
facility  where  hogs  and  cattle  are  slaughtered  and  "dressed".  "Dressing" 
involves  cutting  the  carcasses  of  the  animals  which  are  slaughtered  in  the 
plant.  Poultry  is  not  slaughtered  or  dressed  at  the  plant.  The  plant  fits 
the  definition  of  a "red  meat  integrated  plant"  as  set  out  in  the  regulations. 

As  stated,  the  plant  is  commonly  known  as  "Garden  Province  Meats".  Prior 
to  the  construction  of  this  plant  on  McAleer  Drive,  there  had  operated  another 
plant  also  known  as  "Garden  Province  Meats".  The  site  of  that  plant  was  the 
former  Canada  Packers  plant  on  Grafton  Street  in  Charlottetown.  The  new 
plant,  at  all  times  material  to  this  case,  was  owned  by  GPM  Limited 
Partnership,  of  which  the  accused  company  is  the  general  partner,  and  it  was 
operated  by  Canada  Packers  Limited  under  a management  contract.  The  General 
Manager  is  paid  by  Canada  Packers  Limited  but  the  other  employees  and 
creditors  of  the  plant  are  paid  by  cheque  bearing  the  name  "Garden  Province 
Meats  (1985)  Inc.".  As  well,  stationery  has  been  used  in  connection  with  the 
operation  of  the  plant  bearing  the  name  "Garden  Province  Meats  (1985)  Inc.". 

The  accused  company  was  incorporated  in  Prince  Edward  Island  in  March, 
1985.  Its  corporate  name  is  Garden  Province  Meats  (1985)  Inc.  Through  its 
president,  a witness  called  by  the  Crown,  the  accused  company  denies,  in 
effect,  that  it  is  either  the  owner  or  operator  of  the  plant  which  is  the 
subject  of  these  proceedings.  It  says,  in  effect,  that  its  only  involvement 
with  the  plant  is  as  general  partner  in  a limited  partnership  formed  under  the 
Limited  Partnerships  Act^  R.S.P.E.I.  Cap.  L-16.1  (StatS.  P.E.I.  1983)  aS 
amended. 

The  plant  in  question  commenced  operations  in  June  or  July,  1986.  As 
part  of  its  operations  in  killing  animals  and  dressing  the  carcasses,  the 
plant  generates  waste  effluent  which  is  principally  animal  material  mixed  with 
water.  This  waste  effluent  is  directed  into  a primary  treatment  facility 
within  the  plant  which  removes  some  of  the  solids  and  fat.  After  leaving  the 
in-plant  primary  treatment  facility,  the  effluent  is  discharged  from  the  plant 
into  the  sewage  system  of  the  Village  of  Sherwood.  The  effluent  from  the 
plant  enters  the  Sherwood  sewage  system  at  a point  on  McAleer  Drive  where  a 
manhole  is  located.  This  manhole  has  been  numbered  manhole  7 on  a plan 
entitled  "Record  Drawing,  contract  85805  - Sherwood  Water  & Sewer  Extensions, 
Drawing  #14"  (Exhibit  C-4).  A farmy  odor  has  been  detected  on  several 
occasions  emanating  from  this  manhole.  The  plant  is  the  penultimate  customer 
using  the  McAleer  Drive  sewage  line.  Discharge  from  the  last  establishment  on 
the  same  line  would  flow  into  the  same  manhole  referred  to  as  no.  7. 
Roy  Mills,  maintenance  foreman  for  the  community  of  Sherwood,  testified  that 
when  he  looked  into  the  manholes  "upstream"  from  manhole  no.  7,  he  observed  a 
bare  trickle  of  water  and  detected  no  odor. 

From  manhole  no.  7 the  flow  of  sewage  travels  west-wardly  along  McAleer 
Drive  to  Mt.  Edward  Road.  It  flows  along  Mt.  Edward  Road  northwardly  to  a 
manhole  designated  as  no.  2.  At  that  point  the  flow  travels  westwardly  again 
to  a manhole  designated  as  no.  37  where  it  enters  the  system  operated  by  the 
Charlottetown  Area  Pollution  Control  Commission.  This  latter  system  meanders 
through  part  of  the  city  of  Charlottetown  and  Parkdale  and  eventually  leads  to 
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a sewage  treatment  plant  located  on  Riverside  Drive  adjacent  to  the 
Hillsboro  River  is  a place  frequented  by  fish  and  where  there  is  an  active 
fishery. 

All  along  the  route  of  this  described  flow  of  sewage  other  lines  connect 
allowing  sewage  from  four  municipalities,  including  the  city  of  Charlottetown, 
to  commingle  and  be  transported  ultimately  to  the  sewage  treatment  plant  on 
Riverside  Drive.  At  one  point,  on  the  route,  the  main  truck  line  of  the 
Charlottetown  Area  Pollution  Control  System  passes  into  a pumping  station 
located  near  North  Creek  (Ellen's  Creek)  and  North  River  Road.  As  the  flow 
has  reached  this  point  by  gravity  and  still  has  a long  way  to  travel  before  it 
reaches  the  sewage  treatment  plant,  it  is  pumped  to  the  top  of  the  hill  by  the 
University  from  where  it  again  proceeds  by  force  of  gravity  to  flow  to  the 
sewage  treatment  plant.  If  an  over-flow  should  occur  at  the  North  Creek 
pumping  station  because  of  a flow  that  would  exceed  the  capacity  of  the 
pumping  station,  that  over-flow  would  discharge  into  North  Creek  which  is  an 
area  frequented  by  fish  and  where  there  is  also  carried  on  an  active 
commercial  and  sport  fishery.  It  would  be  a rare  occurrence  for  such  a 
discharge  into  North  Creek  to  take  place  and  no  instance  of  its  having  taken 
place  is  suggested  in  the  evidence.  Another  possible  discharge  of  untreated 
sewage  can  occur  at  the  sewage  treatment  plant  itself.  In  the  event  that  the 
treatment  plant  would  be  shut  down,  intentionally  or  otherwise,  the  flow  of 
sewage  could  over-flow  and  discharge  directly  into  the  Hillsboro  River. 

The  sewage  treatment  plant  is  a primary  treatment  facility.  It  removes 
approximately  20%  of  biochemical  oxygen  demanding  (BOD)  material  from  the 
sewage  entering  the  plant.  It  is  operated  by  the  Charlottetown  Area  Pollution 
control  Commission  and  serves  the  City  of  Charlottetown  and  surrounding 
municipal ities. 

On  November  3,  1987  officials  of  the  Department  of  the  Environment  took  a 
total  of  forty-eight  samples  of  the  contents  of  manhole  no.  7 referred  to 
above.  The  samples  were  taken  by  means  of  a device  called  a sampler.  That 
device,  which  operates  on  a timing  mechanism,  automatically  at  pre-programmed 
intervals  of  thirty  minutes,  pumped  some  of  the  fluid  in  the  manhole  up  to  the 
surface  where  the  sampler  itself  was  located  adjacent  to  the  manhole.  The 
samples  were  extracted  from  the  manhole  by  means  of  a suction  line  which 
extended  from  the  sampler  pump  down  to  what  was  estimated  to  be  half-way  into 
the  depth  of  the  flow  of  material  at  the  bottom  of  the  manhole.  The  suction 
line  consisted  of  a hose  which  was  connected  to  a metal  rod  (tube)  with  an 
intake  tube  taped  to  the  end  that  was  inserted  into  the  manhole.  During  the 
three-day  sampling  period  the  manhole  was  uncovered,  allowing  for  the 
possibility  of  BOD  matter  to  enter  the  manhole  from  the  surface.  Each  sample 
of  uniform  volume  was  discharged  into  a glass  beaker  and  then  manually  poured 
into  a larger  glass  container,  thereby  forming  a composite  of  all  the  samples 
collected  during  a day  of  sampling. 

The  same  sample-collecting  procedure  was  followed  on  November  4th 
and  5th,  1987  with  a total  of  forty-eight  half-hourly-collected  samples 
comprising  a composite  sample  for  each  day  of  sampling.  Each  composite 
sample  was  kept  on  ice  during  the  day  on  which  it  was  being  collected.  This 
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procedure  was  followed  in  order  to  maintain  the  "integrity"  of  the  samples. 
After  a complete  composite  sample  was  obtained  for  each  day  of  sampling,  the 
composite  sample  was  vigorously  mixed  with  a view  to  creating  a homogenous 
mixture  and  a volume  of  one  litre  of  the  composite  sample  was  then  poured  off 
into  a polyethylene  bottle  of  the  same  capacity,  namely,  one  litre.  Care  was 
taken  to  ensure  that  no  air  was  trapped  in  the  bottle.  The  bottle  was  then 
sealed  and  placed  on  ice  in  a plastic  cooler  which  was  also  sealed  by  means  of 
tape  and  secured  by  a chain  and  padlock.  The  one-litre  samples,  taken  from 
the  composite  samples,  were  separately  and  on  successive  days  taken  to  the 
Charlottetown  Airport  and  forwarded  by  air  carrier  to  Halifax  Airport  for 
analysis  at  the  Bedford  Institute  of  Oceanography  in  Dartmouth,  Nova  Scotia. 
Each  sample  was  received  at  the  Halifax  Airport  by  William  Horne,  a chemist 
with  Environment  Canada  who  obtained  the  samples  from  the  airline  agent  each 
morning  of  the  4th,  5th  and  6th  of  November,  1987,  respectively.  Each  sample 
so  received  by  William  Horne  was  retained  by  him  under  secure  conditions  in 
the  manner  in  which  it  had  been  shipped  until  it  was  analyzed.  The  samples 
were  respectively  analyzed  by  Mr.  Horne  using  a method  which  he  referred  to  as 
a "standard  method"  prescribed  by  a publication  entitled  standard  Methods  for 
the  Examination  of  Water  and  Wastewater ^ Fourteenth  Edition.  In  conducting 
the  analyses,  Mr.  Horne  used  only  a part  of  each  sample,  that  is, 
approximately  30  to  50  millilitres  which  he  referred  to  as  a sub-sample.  The 
analyses  so  carried  out  by  Mr.  Horne  revealed  that  BOD  levels  of  the  samples 
relating  to  November  3rd,  4th  and  5th,  1987  were  410,  400  and  375  milligrams 
per  litre,  respectively.  The  Crown,  allowing  for  a margin  of  error  of  plus  or 
minus  fifteen  percent,  contends  that  these  results,  construed,  most  favourably 
for  the  accused,  would  be  reduced  to  349,  340  and  315  milligrams  respectively. 

ISSUES 


Three  issues  have  been  raised  and  argued.  They  relate  to:  (a)  whether 
it  was  the  accused  company  that  did  the  alleged  depositing,  (b)  whether  the 
Crown  has  proved  the  type  of  plant  that  is  alleged  to  have  deposited  a 
substance  and  (c)  whether  the  Crown  has  proved  that  the  sampling  and  results 
of  the  testing  of  the  substance  analyzed  were  sufficiently  valid  and  accurate 
so  as  to  discharge  its  onus  with  respect  to  the  technical  allegations  of  the 
charges. 

IDENTITY  OF  THE  ACCUSED  COMPANY  AS  DOER  OF  THE  ACTUS 


The  defence  contends  with  respect  to  this  issue  that 

...  the  weight  of  evidence  before  the  Court,  all  of  which  was  given  by 
witnesses  called  on  behalf  of  the  Crown,  suggests  that  any  unlawful 
depositing  which  may  have  been  done  would  have  been  done  by  a legal 
entity  other  than  Garden  Province  Meats  (1985)  Inc.  ...  That,  even 
putting  the  most  favorable  interpretation  on  the  evidence  from  the  Crown 
[sic]  point  of  view,  the  most  that  the  Crown  has  proven  is  that  the 
company  Garden  Province  Meats  (1985)  Inc.  is  connected  in  some  way  with 
the  meat  plant  located  on  McAleer  Drive,  in  Sherwood.  (Defence  Brief, 
p.  3) 
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To  further  its  argument,  the  defence  focused  on  certain  aspects  of  the 
evidence  which  it  viewed  as  supportive  of  its  contention.  This  is  set  out  in 
the  defence  brief  at  pp.  3ff. 

...  Garden  Province  Meats  (1985)  Inc.  was  incorporated  under  the  laws  of 
the  Province  of  Prince  Edward  Island  in  March  of  1985. 

...  The  meat  plant  operates  under  the  name  of  Garden  Province  Meats. 
Mr.  MacKay  [the  plant  manager]  is  employed  by  Canada  Packers  Inc.,  and 
receives  his  pay  cheque  from  Canada  Packers  Inc.  The  other  employees  of 
the  plant  are  employed  by  GPM  Limited  Partnership,  although  they  are  paid 
by  cheques  which  bear  the  name  of  Garden  Province  Meats  (1985)  Inc. 

...  Canada  Packers  Inc.  operates  the  plant,  and  that  as  manager,  has 
complete  control  of  the  plant. 

...  [T]he  plant  is  owned  by  GPM  Limited  Partnership,  and  Garden  Province 
Meats  (1985)  Inc.  is  the  general  partner  of  that  partnership....  [Tjhe 
partnership  was  in  existence  in  1985  when  the  plant  was  constructed. 
Prince  Edward  Island  Development  Agency  is  also  a partner  ...  and  Canada 
Packers  Inc.  had  been  a partner,  but  was  no  longer  at  the  time  of  the 
trial  in  May  of  1988. 

...  [T]he  production  manager  at  the  plant,  testified  that  he  was  employed 
by  GPM  Limited  Partnership,  and  that  Canada  Packers  Inc.  manages  the 
plant. 

Rodney  Dingwell,  the  president  of  the  accused  Garden  Province  Meats 
(1985)  Inc.,  testified  that  the  company  was  a general  partner  in  GPM 
Limited  Partnership.  The  partnership  owns  the  meat  plant  located  on 
McAleer  Drive  that  is  the  subject  matter  of  the  proceedings  before  the 
Court.  He  also  testified  as  to  the  existence  of  a contract  with  Canada 
Packers  Inc.  for  the  management  of  the  plant,  and  that  such  contract  was 
made  in  March  of  1985. 

The  Crown  also  called  ...  the  former  administrator  of  the  Village  of 
Sherwood  ...  [who]  referred  to  a letter  dated  November  4,  1984,  from  the 
Village  of  Sherwood  to  Garden  Province  Mets  Inc.  (Exhibit  C9).  Under 
cross  examination,  Mr.  Likely  admitted  that  it  appeared  that  Garden 
Province  Meats  Inc.  was  not  in  fact  the  accused,  and  Mr.  Likely  further 
testified  that  throughout  his  dealings  on  behalf  of  the  Village  of 
Sherwood  with  respect  to  the  proposed  meat  plant,  he  was  dealing  with 
personnel  from  the  Prince  Edward  Island  Development  Agency.... 

The  defence  also  points  out  to  the  Court  that  the  corporate,  partnership, 
and  management  and  operation  arrangements  with  respect  to  the  meat  plant 
are  matters  of  public  record,  and  have  been  open  to  the  public  since  the 
arrangements  were  put  in  place  in  1985.  As  well,  a check  of  the  records 
at  the  Registry  of  Deeds  for  Queens  County  would  have  confirmed  for  the 
Crown  that  Garden  Province  Mets  (1985)  Inc.  is  not  the  owner  of  the  meat 
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plant  which  is  subject  of  these  proceedings.  Crown  witness  Paul  Klaamas 
confirmed  that,  to  his  knowledge,  none  of  these  items  were  checked. 

In  summary,  the  defence  submits  that  the  Crown  evidence  before  the  Court 
establishes  that  the  meat  plant  is  owned  by  GPM  Limited  Partnership,  and 
is  operated  and  managed  by  Canada  Packers  Inc.  which  has  complete  control 
over  plant  operations.  Garden  Province  Meats  (1985)  Inc.  is  a general 
partner  of  GPM  Limited  Partnership,  but  no  evidence  was  led  as  to  what 
authority,  if  any,  it  might  have  pursuant  to  the  Partnership  Agreement 
with  respect  to  the  meat  plant.  Faced  with  evidence  that  the  accused  is 
not  the  owner  or  operator  of  the  plant,  and  there  being  no  evidence  that 
the  accused  was  the  authorized  representative  of  the  owner  or  operator, 
it  is  respectfully  submitted  that  the  accused  cannot  reasonably  be  held 
to  be  criminally  responsible  for  any  unlawful  depositing  of  deleterious 
substances  which  may  have  occurred  at  the  meat  plant.  The  fact  that  the 
accused's  name  may  appear  on  cheques  to  employees  of  GPM  Limited 
Partnership,  or  on  cheques  to  farmers  who  sell  hogs  to  the  plant  is  far 
from  constituting  proof  beyond  a reasonable  doubt  that  Garden  Province 
Meats  (1985)  Inc.  unlawfully  deposited  a deleterious  substance. 

The  Crown  naturally  takes  a different  position.  It  draws  the  attention 
of  the  court  to  the  aspects  of  the  evidence  which  tend  to  suggest  that  the 
accused  company  is  the  real  operator  of  the  plant  in  question  and  as  such 
"deposited"  the  material  complained  of  in  the  charges. 

The  Crown  contends  that  the  plant  manager  is  also  general  manager  of  the 
accused  company,  presumably  because  of  his  evidence  on  direct  examination  as  a 
Crown  witness,  recorded  at  p.  21  of  the  transcript  as  follows: 

Q.  ...  and  you  signed  that  [sheet  of  production  figures  for  the  plant] 
as  general  manager  of  Garden  Province  Meats  (1985)  Inc.,  did  you? 

A.  Yes. 

and  on  cross-examination  at  p.  32: 

MR.  CARR 

Mr.  MacKay,  you  describe  yourself  as  a General  Manager,  a General  Manager 
of  what? 

A.  Of  the  plant. 

Q.  Of  the  plant,  do  you  mean  the  operation  of  the  plant? 

A.  Yes. 

Q.  You're  not  a General  Manager  of  Garden  Province  Meats  (1985)  Inc., 
are  you? 


A. 


Yes. 
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Q.  Of  the  company  Garden  Province  Meats  (1985)  Inc.? 

A.  Well,  Garden  Province  Meats  is  the  general  partnership  of  the 
partnership. 

The  Crown  also  points  to  evidence  that  the  water  and  sewage  assessment 
for  the  plant  in  question  is  billed  to  the  accused  company  and  paid  by  cheque 
bearing  the  name  of  the  accused  company.  Further,  the  Crown  relies  on  the 
evidence  that  the  employees  of  the  plant  are  paid  by  cheque  bearing  the  name 
of  the  accused  company  and  producers  are  paid  for  their  product  sold  to  the 
plant  by  cheque  baring  the  name  of  the  accused  company. 

To  say  the  least,  the  evidence  relating  to  the  identity  of  the  accused  as 
a player  in  the  ownership,  operation,  management  and  direction  of  the  plant  in 
question  is  murky  and  confusing.  All  of  the  evidence  comes  from  either 
witnesses  called  by  the  Crown  or  documents  filed  by  the  Crown. 

The  evidence  is  confusing  from  a number  of  points  of  view.  Witnesses 
seem  to  confuse  the  plant  with  the  accused  company  or  another  company,  i.e.,  a 
non-legal  entity  with  a legal  entity.  There  is  confusion  between  companies 
with  similar  names  or  possibly  even  name  brands  for  products,  i.e..  Garden 
Province  Meats,  Garden  Province  Meats  (1985)  Inc.  There  was  even  confusion  as 
to  who  was  employed  by  which  entity  and  in  what  capacity.  Some  of  this 
confusion  may  have  been  authored  by  what  appears  to  have  been  a somewhat 
casual  understanding  of  the  relationship  that  had  been  established  for  the 
carrying-on  of  the  business  of  operating  a slaughtering  plant.  However 
confusing  may  have  been  the  business  arrangements  among  the  various  entities, 
including  personnel  concerned  with  the  ownership,  management  and  operation  of 
the  plant,  nevertheless,  it  is  incumbent  upon  the  Crown  to  establish  beyond  a 
reasonable  doubt  that  it  was  the  accused  company,  its  servants  or  agents,  that 
did  the  acts  complained  of  in  the  charges,  i.e.,  depositing  of  a deleterious 
substance.  An  illustration  of  the  level  of  confusion  surrounding  the 
operation  of  the  plant  is  found  at  p.  56  of  the  transcript  where  the  Crown 
Attorney  questions  a Crown  witness  as  follows: 

Q.  Are  you  familiar  with  the  plant  that  seems  to  be  known  as  Garden 
Province  Meats  (1985)  Incorporated? 

Wherever  confusion  runs,  doubt  is  quick  to  follow.  Here,  where  the 
confusion  is  substantial  and  goes  to  the  accused  company's  relationship  to  the 
plant  management  and  its  operation,  and  given  my  finding  that  the  plant  is 
owned  by  G.P.M.  Limited  Partnership  and  operated  under  a management  contract 
by  Canada  Packers  Limited,  I have  a doubt  which  I consider  reasonable  in  the 
circumstances  that  it  was,  indeed,  the  accused  company,  its  servants  or 
agents,  that  did  anything  that  could  be  construed  as  the  actus  of  the  offences 
charged.  In  my  view  it  would  be  unsafe  for  the  court  to  conclude,  as  the 
Crown  contends,  that  the  accused  company  was  the  operator  of  the  plant  in 
question.  It  would  be  equally  unsafe  and  insupportable  on  the  evidence  to 
attribute  the  requisite  actus  to  the  accused  company  by  virtue  of  the  limited 
partnership  relationship  which  the  accused  company  had  apparently  entered  into 
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with  other  entities  involved  with  the  planning,  construction  and  operation  of 
the  plant. 

The  doubt  that  I have  on  the  whole  of  the  evidence  relating  to  the 
identity  of  the  accused  company  as  the  does  of  the  act  complained  of  in  each 
charge  must  be  resolved  in  favour  of  the  accused  company  and  I hold  that  the 
Crown  has  failed  to  prove  this  essential  aspect  of  each  of  the  charges. 
Accordingly,  I dismiss  each  of  the  charges. 

TYPE  OF  PLANT 


The  defence  raises  an  issue  relating  to  the  type  of  plant  from  which  the 
accused  company  allegedly  deposited  the  complained  of  substances.  The  defence 
argument  is  found  at  p.  6 of  its  written  submissions  and  is  as  follows: 

Each  of  the  three  counts  against  Garden  Province  Meats  (1985)  Inc. 
alleges  that  the  deleterious  substance  in  question  was  plant  effluent 
containing  biochemical  oxygen  demanding  matter  in  excess  of  the  amount 
authorized  by  Section  5(a)  of  the  Meat  and  Poultry  Products  Plant  Liquid 
Effluent  Regulations y from  its  meat  processing  plant  located  in  the 
Community  of  Sherwood.  Section  5(a)  of  the  Regulations  provides  that  an 
owner  of  a plant  may  deposit  a deleterious  substance  such  as  biochemical 
oxygen  demanding  matter  if  the  actual  daily  deposit  of  that  substance 
determined  in  accordance  with  subsection  11(1)  does  not  exceed  the 
authorized  daily  deposit  of  that  substance  for  that  class  of  plant  as  set 
out  in  Column  III  of  Schedule  I. 

In  each  of  the  three  counts  pursuant  to  the  Fisheries  Act,  the  Crown  has 
alleged  that  the  deleterious  substance  in  question  emanated  from  the 
accused's  meat  processinq  plant  located  in  the  Community  of  Sherwood. 
'Processing  plant'  is  defined  in  Section  2(1)  of  the  Meat  and  Poultry 
Products  Plant  Liquid  Effluent  Regulations  aS  including  any  plant  that  iS 
not  an  integrated  plant  and  that  performs  operations  subsequent  to 
slaughtering  and  dressing  but  does  not  include  rendering  plants.  The 
defence  submits  that  the  evidence  put  before  the  Court  by  the  Crown  with 
respect  to  the  plant  located  at  McAleer  Drive,  in.  Sherwood,  is  not 
consistent  with  the  definition  of  a processing  plant,  as  contained  in  the 
Regulations . That  element  of  the  offence  not  having  been  proven,  the 
defence  submits  that  this  is  a further  reason  why  Garden  Province  Meats 
(1984)  Inc.  must  be  found  not  guilty  of  each  of  the  three  counts. 

To  this  argument  the  Crown  replies  at  p.  2 of  its  Reply  to  the  Accused's 
Submissions : 

...  [T]he  Crown  acknowledges  that  the  words  'meat  processing  plant'  were 
used  in  the  information  as  a means  of  identifying  and  solely  identifying 
the  accused  and  not  for  the  function  of  what  was  taking  place  pursuant  to 
the  regulations.  The  evidence  led  is  that  the  meat  processing  plant 
operated  by  the  accused  is  a red  meat  integrated  plant  and  the  Court  then 
is  bound  by  Section  731  of  the  criminal  code  and  these  are  the  old 
sections  which  then  sends  the  Court  to  Section  529,  in  particular 
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subsections  3 and  4 deal  with  this  situation  and  it  seems  to  me  the  Court 
has  no  alternative  but  to  determine  as  the  defence  has  said,  that  the 
Court  must  proceed  on  the  basis  that  the  plant  is  a red  meat  integrated 
plan  [sic,  i.e.,  plant]  and  if  necessary  so,  amend  the  information 
according  to  the  evidence. 

The  facts  that  go  to  this  issue  are  quite  simple.  The  Crown  alleges  that 
the  accused  company  "...  did  unlawfully  deposit  ...  from  its  meat  processing 
plant  ..."  The  evidence  establishes  that  the  plant  is  not  a meat  "processing 
plant"  as  that  term  is  defined  in  s.2  of  the  regulations.  Instead,  the 
evidence  establishes  that  the  plant  is  a "red  meat  integrated  plant"  as 
defined  in  the  regulations.  A distinction  between  these  two  types  of  plant 
has  some  importance.  Schedule  1 of  the  regulations  refers  to  both  "red  meat 
integrated  plant"  and  "processing  plant".  They  appear  as  different  classes  of 
plant.  By  reference  to  Schedule  1,  the  permissible  levels  of  daily  deposit  of 
deleterious  substances  are  seen  to  vary  according  to  the  class  of  plant  from 
which  they  are  deposited.  The  daily  deposit  levels  permitted  by  regulations 
are  less  for  a "processing  plant"  than  they  are  for  a "red  meat  integrated 
plant".  Because  different  classes  or  types  of  plants  are  permitted  different 
levels  of  daily  deposit  of  deleterious  substances,  the  type  of  plant  is  an 
essential  ingredient  of  a charge  under  s.33(2)  of  the  Fisheries  Acty  supra. 
As  an  essential  ingredient  of  an  offence  charged,  its  inclusion  in  the  charge 
itself  must  be  considered  an  essential  averment  which  the  prosecution  would  be 
required  to  prove. 

Failure  to  prove  such  an  essential  averment  would  ordinarily  result  in  a 
dismissal  of  the  charge.  The  Crown  contends,  however,  that  the  inclusion  of 
the  averment  "meat  processing  plant"  in  the  charges  before  the  court  was 
solely  to  identify  the  accused  and  not  to  identify  the  function  of  the  plant. 
The  Crown's  argument  appears  to  be  that  the  term  "meat  processing  plant"  is 
used  in  the  wording  of  the  charges  in  a generic  sense  as  opposed  to  the 
technical  sense,  bearing  in  mind  the  relevant  definitions  prescribed  in  the 
regulations.  If  that  were  so,  it  would  amount  to  a non-allegation  with 
respect  to  an  essential  ingredient  of  the  charges,  namely,  the  type  of  plant 
from  which  the  deleterious  substances  were  alleged  to  have  been  deposited.  A 
failure  to  allege  an  essential  ingredient  undoubtedly  would  have  entitled  the 
defence  to  advance  a motion  to  quash  the  information  on  the  ground  of 
insufficiency.  A motion  to  quash  is  normally  advanced  before  plea  and  is  a 
test  as  to  whether  or  not  a charge  appears  valid  on  its  face.  There  would  be 
no  way  that  an  accused  person  looking  at  the  charges  before  the  court  could 
possibly  know  that  the  Crown's  averment  "meat  processing  plant"  was  not 
intended  as  an  essential  allegation  which  the  Crown  intended  to  prove.  The 
charges  before  the  court  being  what  might  be  described  as  technical  charges, 
the  accused  was  entitled  to  consider  that  the  allegation  of  "meat  processing 
plant"  was  a technical  allegation  with  reference  to  the  corresponding 
definition  set  out  in  the  regulations.  Otherwise,  the  defence  has  been 
virtually  deprived  of  an  opportunity  to  move  to  quash  the  charges  for  failure 
to  allege  an  essential  ingredient,  namely,  the  type  of  plant  alleged  to  be  the 
source  of  the  deposit  of  deleterious  substance. 
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Further,  as  an  accused  is  entitled  to  know  the  charge  it  has  to  meet,  it 
is  of  no  consequence  in  my  view  to  suggest  that  the  accused  company  in  this 
case  would  be  in  a better  position  if  the  Crown  were  permitted  to  prove  a 
different  type  of  plant  from  that  which  was  alleged.  The  fact  that  the  type 
of  plant  established  by  the  evidence  is  permitted  a greater  daily  deposit  of 
deleterious  substances  than  would  be  a plant  defined  as  a "processing  plant" 
is,  in  my  view,  immaterial  and  irrelevant  to  the  charges.  Generally  speaking, 
with  respect  to  essential  ingredients  of  a charge,  the  Crown  may  not  allege 
one  and  prove  another  and  have  the  charge  maintained. 

The  Crown  further  urges  that  the  Court  ought  to  amend  the  charges  in  this 
respect  to  conform  with  the  evidence.  In  my  view,  to  do  so  would  be  to 
substitute  different  charges  for  those  contained  in  the  information.  Further, 
to  amend  at  this  late  stage,  after  the  defence  has  closed  its  case  and  after 
written  arguments  have  been  filed,  would  amount  to  an  injustice  towards  the 
accused  and  I would  not  be  inclined  to  exercise  any  discretion  that  I may  have 
to  amend  the  counts  in  these  circumstances. 

Accordingly,  I hold  that  the  Crown  has  failed  to  prove  an  essential 
allegation  contained  in  each  count  and,  in  this  alternative,  I dismiss  each  of 
the  charges. 

SAMPLING,  ANALYSIS  AND  RESULTS 

The  Crown's  determination  of  the  quantity  of  BOD  matter  contained  in  the 
effluent  discharged  from  the  plant  on  a given  day  is  really  an  extrapolation 
based  on  the  results  of  a laboratory  analysis  of  what  may  be  safely  called  a 
miniscule  sample  of  the  total  effluent  for  that  same  period.  From  the 
chemical  analysis  of  this  small  sample  of  between  30  and  50  millilitres,  a 
proportional  result  of  milligrams  of  BOD  matter  per  litre  was  calculated. 
From  that  calculation  based  on  the  analysis  of  the  sub-sample,  the  "actual" 
daily  discharge  of  BOD  matter  in  kilograms  per  tonne  of  finished  products  was 
extrapolated  by  means  of  the  following  formula; 


Flow  (L./day  x BOD's 

(Mg./L.) 


Actual  daily  deposit 
of  BOD  matter  kg./ 
tonne  of  finished 
product) 


1,000,000  X Production 
(tonnes/day) 


As  can  be  seen,  the  above  equation  contains  three  variables,  each  one  of 
which  influences  the  result. 

One  of  the  variables  at  play  as  a component  of  the  above-referred  to 
equation  is  the  daily  flow  of  effluent  from  the  plant.  This  figure  was 
obtained  in  each  of  the  cases  before  the  court  by  means  of  a meter  referred  to 
as  a totalizer.  This  is  a metering  device  installed  as  part  of  the  equipment 
of  the  plant  and  which  is  intended  to  measure  the  volume  of  effluent 
discharging  from  the  plant.  By  taking  readings  from  the  totalizer  at  the 
beginning  and  end  of  each  of  three  daily  periods  relevant  to  the  respective 
charges  before  the  court,  the  Crown's  agents  calculated  the  daily  flow 
component  of  the  formula  equation  set  out  above.  The  Crown's  agents  took  no 
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steps  to  verify  the  accuracy  of  the  totalizer,  and  evidence  from  the 
management  of  the  plant  indicated  that  this  particular  piece  of  equipment  had 
not  been  working  properly  before  the  testing.  The  totalizer  had  been  repaired 
but  the  evidence  does  not  disclose  when  the  repairs  were  made.  In  these 
circumstances  some  doubt  is  cast  on  the  validity  of  the  figures  representing 
in  the  formula  the  flow  of  effluent  from  the  plant. 

Another  variable  in  the  formula  used  to  calculate  the  "actual"  daily 
deposit  of  BOD  matter  from  the  plant  is  the  product  output  of  the  plant 
expressed  as  tonnes  of  finished  product  per  day  of  sampling.  These  figures 
were  obtained  from  a report  made  by  the  General  Manager  of  the  plant  on 
letterhead  bearing  the  accused  company's  name  (Ex.  C-11).  In  that 
communication  the  General  Manager  of  the  plant  reported  to  Environment  Canada 
production  figures  for  November  3rd,  4th  and  5th,  1987  as  being  94,472  kg., 
109,019  kg.  and  98,960  kg.,  respectively.  The  General  Manager  confirmed  that 
these  production  figures  were  for  the  dates  referred  to  in  the  report  and  that 
those  dates  corresponded  respectively  with  the  periods  to  which  the  three 
charges  before  the  court  relate.  However,  there  is  no  evidence  before  the 
court  to  suggest  that  these  production  figures  relate  to  the  plant's  "finished 
product",  while  one  might  well  have  an  inclination  to  assume  that  "production 
figures"  are  the  equivalent  of  the  amount  of  "finished  product"  generated  by 
the  plant,  in  the  absence  of  evidence  linking  the  two,  however,  it  seems  to  me 
somewhat  unsafe  to  conclude  that  the  two  are  the  same. 

The  third  variable  in  the  formula  employed  by  the  Crown  to  determine  the 
daily  discharge  of  BOD  matter  per  tonne  of  finished  product  is  the  BOD 
calculation  in  milligrams  per  litre  derived  from  the  results  of  the  laboratory 
analyses  of  the  sub-samples.  The  accuracy  of  this  variable  is,  itself, 
contingent  upon  a number  of  factors.  These  factors  would  include,  perhaps 
among  others,  what  was  sampled,  the  method  of  sampling,  the  integrity  of  the 
samples  and  the  analysis  of  the  samples. 

The  samples  collected  for  analysis  were  taken  from  the  contents  flowing 
through  a manhole  on  McAleer  Drive  in  Sherwood.  The  evidence,  although  not 
wholly  conclusive,  leads  me  to  conclude  beyond  a reasonable  doubt  that  the 
effluent  from  the  meat  plant  which  is  the  subject  of  these  charges  flows  from 
the  plant  into  the  manhole.  However,  the  flow  of  waste  through  that  manhole 
does  not  come  solely  from  one  source.  It  comes  from  a least  two  sources 
serviced  by  the  sewage  system  of  the  Village  of  Sherwood  as  well  as  the 
possibility  of  ground  water  run-off  and  underground  leakage  into  the  system. 
The  fact  that  the  wastewater  from  two  different  establishments  flows  into  the 
same  manhole  makes  it  rather  untenable  to  conclude  that  any  sample  of  the 
contents  of  the  manhole  at  any  given  time  would  be  representative  of  the  waste 
effluent  emanating  from  either  establishment.  The  Crown  would  have  one 
believe  that  the  sewage  flow  from  the  establishment  "upstream"  from  the  meat 
plant  contributes  nothing  to  the  constitution  of  the  contents  of  the  manhole. 
The  only  evidence  as  to  what  comes  from  the  other  establishment  "upstream" 
from  the  plant  is  that  at  some  time  or  another  a bare  trickle  of  water  had 
been  observed  in  manholes  "upstream"  and  no  odor  had  been  detected.  Given 
that  evidence,  it  would  be  unsafe  to  conclude  that  that  was  the  flow  from 
"upstream"  on  the  sampling  days  relative  to  this  case  and  consequently  it 
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would  be  equally  unsafe  to  conclude  that  the  samples  taken  from  the  manhole 
into  which  two  streams  of  sewage  waste  flowed  were  representative  of  the 
discharge  from  one  of  the  sources,  namely,  the  meat  plant. 

Further,  the  manhole  was  not  secured  during  the  sampling  periods  so  as  to 
prevent  BOD  material  from  entering  the  sewage  flow  from  the  ground  surface. 
Also,  the  end  of  the  suction  line  was  not  inspected  where  it  was  placed  in  the 
flow  of  sewage  in  the  manhole;  no  inspection  made  of  the  manhole  in  order  to 
determine  if  sediment  or  an  over-concentration  of  solids  had  collected  at  the 
bottom  in  close  proximity  to  the  intake  opening  of  the  suction  line.  In  these 
circumstances  I am  not  satisfied  that  the  samples  collected  from  the  bottom  of 
the  manhole  were  representative  of  the  effluent  flowing  from  the  plant. 

This  factor  alone  is  sufficient  to  bring  into  question  the  accuracy  of 
the  BOD  readings  applicable  to  what  the  Crown  considered  to  be  the  effluent 
from  the  meat  plant.  That,  coupled  with  the  plus  or  minus  fifteen  percent 
margin  of  error  attributed  to  the  BOD  test  itself,  casts  considerable  doubt  as 
to  the  validity  of  the  test  results.  At  this  juncture  one  is  drawn  to 
consider  as  well  the  following  extract  from  Exhibit  C-12  said  to  be  portions 
of  the  work  referred  to  supra  as  standard  Methods  for  the  Examination  of  Water 
and  Wastewater,  fourteenth  edition  at  p.  549. 

6.  Precision  and  Accuracy 

At  present  there  is  no  standard  against  which  the  accuracy  of  the 
BOD  test  can  be  measured.  To  obtain  interlaboratory  precision  data,  a 
glucose-glutamice  acid  mixture  (jiAi  preceding)  with  a theoretical  oxygen 
demand  value  of  1948  mg/1  was  analyzed  by  73  participants,  with  each 
laboratory  using  its  own  seed  material.  The  arithmetic  means  of  all 
results  was  175  mq/1  and  the  standard  deviation  of  that  mean  was 
+ 26  mq/1  (15%). 

As  the  BOD  test  result  is  one  of  the  variables  in  the  formula  used  by  the 
Crown  to  extrapolate  the  actual  daily  discharge  of  BOD  matter  from  the  plant, 
the  accuracy  of  the  extrapolation  based  on  the  formula  is  contingent  upon  its 
accuracy  as  well  as  the  accuracy  of  each  of  the  variables  in  the  formula.  If 
any  of  the  variables  are  questionable,  as  I find  they  are,  then  the  final 
extrapolation  of  the  quantity  of  actual  daily  discharge  of  BOD  matter  from  the 
plant  is  consequently  questionable.  . This  raises  a reasonable  doubt  going 
directly  to  the  measurement  of  the  amount  of  BOD  matter  said  to  have  been 
discharged  from  the  plant  and  that  doubt  must  be  resolved  in  favour  of  the 
accused  company.  The  concentration  of  BOD  material  in  the  effluent  from  the 
plant  is  an  essential  ingredient  which  the  Crown,  in  order  to  prove  its  case, 
must  establish  beyond  a reasonable  doubt.  It  has  failed  to  do  so  in  this  case 
and  for  these  alternative  reasons  I dismiss  the  three  charges  before  the 
court.  Having  so  concluded,  it  is  unnecessary  to  consider  the  other  factors 
which  could  affect  the  accuracy  of  the  BOD  component  of  the  above  referred 
equation. 
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HOPE  POINT  FISHING  CO.  LTD.  AND  GAGNIER 

V. 

CANADIAN  FOREST  PRODUCTS  LTD.  AND  THE 
ATTORNEY  GENERAL  OF  CANADA  (INTERVENOR) 


LOW,  J. 


Vancouver,  Oct.  22-24,  30-31,  Nov.  1,  1990 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  (s.  36  and  s.  42(3)), 
formerly  s.  33(10.1),  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
constitutionality  of  s.  42(3),  (4))  civil  cause  of  action,  motion  to  strike 
out  pleadings  in  statement  of  claim,  pleadings  should  not  be  struck  out  on  the 
basis  of  a constitutionality  dispute  unless  there  is  "plain  and  obvious" 
evidence  that  the  provision  is  clearly  ultra  vires  the  Parliament  of  Canada  - 
pollution  issues  are  of  particular  significance  being  so  much  in  the  public 
interest  - special  additional  considerations  apply  such  that  the  delicacy  of 
the  ecology,  potential  economic  damage  to  third  parties,  durability  of  the 
offensive  waste  and  effectiveness,  of  deterrents,  other  than  exposure  to  civil 
liability,  all  must  be  considered  in  a discussion  of  their  constitutionality. 

Constitutionality  of  provisions  which  impose  liability  on  statutory 
offenders  for  damage  to  third  parties  - three  part  test  for  whether  a 
provision  is  arguably  valid,  following  General  Motors  of  Canada  (SCC)  - does 
the  impugned  provision  encroach  upon  provincial  powers?,  is  the  provision  part 
of  a valid  regulatory  scheme?,  and  if  so,  is  it  sufficiently  integrated  with 
or  functionally  related  to  that  scheme? 

Constitutionality  - pollution  cases  - special  considerations  - where  a 
provision  imposes  liability  on  polluters  for  pollution  affecting  third  parties 
- overriding  public  importance  of  the  legislation,  substantial  environmental 
concerns  warrant  special  consideration  - delicacy  of  the  ecology  involved, 
potential  economic  damage  to  others,  durability  of  the  offensive  waste, 
effectiveness  of  deterrents  other  than  exposure  to  civil  liability  - all  of 
these  factors  must  also  be  considered  in  determining  the  constitutionality  of 
the  provisions. 

Striking  out  a pleading  - Rules  of  the  Court  (British  Columbia) 
Rule  19(24)  - standard  for  striking  out  a pleading  - pleading  should  not  be 
struck  out  unless  it  is  "plain  and  obvious"  that  it  discloses  no  reasonable 
claim  or  defence  as  the  case  may  be,  following  SCC  in  Carey  Canada  Inc  - 
complexity  and  novelty  irrelevant,  issue  is  whether  claim  is  fit  to  be  tried  - 
"plain  and  obvious"  means  "beyond  reasonable  doubt"  - if  pleading  raises 
serious  questions  of  law  or  of  general  importance,  or  if  facts  are  to  be  known 
before  rights  are  definitely  decided,  the  pleading  should  not  be  struck  out  - 
the  court  can  consider  amendments  proposed  during  the  motion  to  strike  the 
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pleading  - element  of  abuse  of  process  figures  into  the  Rule  in  the 
"unnecessary,  scandalous,  frivolous  or  vexatious"  aspect. 

Striking  out  a pleading  - pollution  related  subject-matter  - pollution  is 
a serious  current  public  concern  - court  should  be  reluctant  to  strike 
pleadings  based  on  a legal  attack  without  benefit  of  full  review  of  the 
evidence  relating  to  the  scope  of  the  pollution,  relationship  between  the 
parties,  and  effects  of  the  pollution  on  the  plaintiff's  business  - standard 
to  meet  - defendants  must  satisfy  the  court  that  each  of  the  claims  would  fail 
at  trial  on  the  facts  as  pleaded,  based  on  properly  applied  clear,  binding, 
undistinguishable  legal  authority. 

Civil  causes  of  action  - damages  for  pure  economic  loss  in  negligence, 
nuisance,  Ryiands  v.  Fletcher  contexts  - the  categories  for  allowing  damages 
for  pure  economic  loss  are  not  closed  - while  in  some  cases,  recovery  has 
been  denied,  in  others  it  has  been  granted,  and  there  are  tests  established  to 
determine  limits  on  liability  - arguable  issues,  once  raised,  are  to  be 
determined  on  the  facts  at  trial  - plaintiffs  have  raised  arguable  issues 
involving  the  legal  proximity  of  the  alleged  tortfeasor  to  the  victim,  scope 
of  the  duty  of  care,  whether  the  plaintiffs  are  of  a class  to  which  the 
defendants  owe  a duty  of  care,  and  the  foreseeability  of  the  damages  claimed  - 
consequently  the  claim  cannot  be  struck  down  on  the  grounds  that  it  discloses 
an  insufficient  cause  of  action  on  the  pure  economic  loss  argument  alone. 

Civil  causes  of  action  - public  nuisance  claim  - public  nuisance  claim 
should  not  be  summarily  dismissed  as  it  is  not  yet  clear  whether  the 
plaintiffs  suffered  peculiar  damage  - not  clear  that  damages  must  be  different 
in  both  kind  and  degree  to  be  unique  - significant  difference  in  degree  of 
damage  may  be  sufficient. 

Pollutant  and  Water  Body:  Pulp  mill  effluent  containing  dioxins  and 
furans  into  Howe  Sound  which  resulted  in  closure  of  the  crab  industry. 

Summary;  The  case  came  before  the  court  in  the  form  of  a motion  by  the 
defendants  to  strike  out  the  statement  of  claim  for  failure  to  disclose  a 
cause  of  action.  The  plaintiffs  ran  a commercial  crab  fishery  in  Howe  Sound, 
also  the  site  of  a pulp  mill,  owned  by  the  defendants,  Canadian  Forest 
Products  Ltd.  Effluent  containing  dioxins  and  furans  allegedly  contaminated 
the  waters  such  that  the  pulp  mill's  illegal  discharges  led  to  temporary 
closures  of  the  crab  fishery  in  1988  and  permanent  closure  in  1989.  The 
deposition  of  deleterious  substances  is  illegal  under  s.  36  of  the  Fisheries 
Act  R.S.C.  1985,  c.  F-14,  as  amended  (s.  36  + s.  42(3),  formerly  ss.  33(10.1) 
Fisheries  Act  R.S.C.  1970,  c.  F-14),  as  amended  and  as  per  the  Waste 
Management  Act  (British  Columbia)  S.B.C.  1982  c.  41,  s.  3.  As  a result,  the 
plaintiff's  crab  harvesting  business  has  been  completely  eradicated. 

The  arguments  put  forward  by  the  plaintiffs  were  as  follows.  The 
defendants  are  liable  in  negli^gence,  public  nuisance,  absolute  liability  under 
Ryiands  v.  Fletcher  and  Statute^  civil  liability  under  ss.  42(3),  (4)  of  the 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended.  There  is  no  allegation  of 
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personal  injury  or  damage  to  physical  property  owned  by  either  the  individual 
or  the  corporate  plaintiff. 

The  defendant  counters  that  there  is  no  cause  of  action  in  settled  law  on 
any  of  the  four  possible  claims.  The  type  of  damage  claimed  is  pure  economic 
loss,  and  thus  the  law  of  negligence,  nuisance  and  absolute  liability  under 
Ryiands  v.  Fletcher  precludes  recovery  of  damages  except  in  circumstances  not 
applicable  in  this  case.  Second,  public  nuisance  claims  cannot  be  entertained 
unless  the  plaintiff  can  demonstrate  damage  unique  both  in  kind  and  in  degree 
from  the  damage  suffered  by  others  members  of  the  public.  Third,  that  ss. 
42(3) (4)  are  ultra  vires  the  Parliament  of  Canada. 

The  government  of  Canada  intervened  to  argue  the  constitutional  issues 
involved,  and  has  also  joined  in  the  action  as  a third  party,  but  the  third 
party  proceedings  have  been  severed  pending  the  outcome  of  the  action. 

The  court  found  no  reason  to  strike  out  the  pleadings.  First,  the 
standard  set  by  the  Supreme  Court  of  Canada  in  a recent  case,  carey  Canada 
Inc.  et  ai  is  a high  one.  Pleadings  should  not  be  struck  out  unless  it  is 
"plain  and  obvious"  that  there  is  no  reasonable  claim  (or  defence,  as  the  case 
may  be)  disclosed.  Particular  factors  for  the  judge  to  consider,  following 
Carey  is  whether  there  is  a question  "fit  to  be  tried",  whether  the  "plain  and 
obvious"  absence  of  a reasonable  cause  of  action  is  beyond  reasonable  doubt, 
whether  or  not  serious  questions  of  law  or  of  general  importance  are  raised 
and  whether  or  not  facts  must  be  determined  before  rights  are  to  be  definitely 
decided.  Furthermore,  because  pollution  is  such  a serious  issue  concerning 
the  public  interest,  the  court  should  be  very  reluctant  to  throw  the  case  out 
merely  on  the  basis  of  "sterile  legal  arguments",  absent  clear,  binding, 
undistinguishable  authority  properly  applied  to  the  facts. 

The  plaintiffs  are  claiming  damages  on  the  basis  of  statutory  liability 
under  the  Fisheries  Act.  Sections  42(3) (4)  read  as  follows  (copy  from 
decision) ; 

The  plaintiff  has  an  arguable  claim  under  the  statutory  liability 
provisions  of  the  Fisheries  Act  (ss.  42(3),  (4)  according  to  the  three  part 
test  as  set  out  in  General  Motors  of  Canada  Ltd.  v.  City  National  Leasing  et 
ai.  (SCC).  The  issues  to  be  determined  only  at  the  full  trial  are  whether  or 
not  the  impugned  provisions  encroaches  on  provincial  powers,  second,  whether 
they  are  valid  parts  of  the  regulatory  scheme  and  third,  whether  the 
provisions  are  "sufficiently  integrated"  with  or  "functionally  related"  to  the 
scheme.  It  is  not  "plain  and  obvious"  that  ss.  42(3),  (4)  are  ultra  vires  the 
Parliament,  consequently  this  issue  is  left  to  another  court  to  determine  at  a 
full  trial. 

The  public  nuisance  claim  should  not  be  summarily  dismissed  as  it  is  not 
yet  clear  whether  the  plaintiffs  suffered  "peculiar"  damage.  The  leading 
case,  Hickey  et  al . v.  Electric  Reduction  Co.  of  Canada  Ltd.  (Nfld  S.C.), 
requires  a difference  both  in  kind  and  in  degree  to  be  "unique"  enough  to 
warrant  damages.  However,  an  older  line  of  cases  in  the  Ontario  Court  of 
Appeal  which  were  not  considered  in  Hickey  appear  to  dilute  the  Hickey 
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decision.  Ontario  cases  appear  to  support  the  idea  that  all  that  need  be 
shown  is  a sifnificant  difference  in  degree  of  damage  (rather  than  in  kind  of 
damage)  between  the  injury  suffered  by  the  public  at  large  and  the  injury 
suffered  by  the  plaintiff. 

On  the  question  of  pure  economic  loss,  recovery  has  been  permitted  for 
negligent  breach  of  a duty  to  warn  [(SCC)  Rivtow],  for  negligent  advice  given 
[Medley  Byrne  (England  A.C.)]  and  for  a municipality's  breach  of  duty  of  care 
in  enforcing  its  own  by-law  [Kamloops  (SCC)],  but  not  for  a consumer's  pure 
economic  loss  resulting  from  supplies  of  defective  concrete  in  a 
non-contractual  relationship  between  plaintiff  and  defendant  [(BCCA)  Logan 
Lake],  Tests  for  granting  damages  in  cases  involving  pure  economic  loss  have 
been  discussed  in  several  cases  and  the  judge  here  decided  that  the  plaintiffs 
have  an  arguable  case  on  the  issues  of  proximity,  scope  of  the  duty,  class  of 
persons  injured,  and  foreseeability  of  the  damages.  The  same  discussion  was 
applied  to  the  claim  for  recovery  of  damages  under  Ryiands  v.  Fletcher  because 
a British  Columbia  Court  of  Appeal  case,  Nicoiis  v.  Richmond  stated  that 
recovery  for  pure  economic  loss  in  tort  depends  on  foreseeability,  remoteness, 
causation  and  proximity  rather  than  on  whether  or  not  the  damages  claimed  are 
for  physical  or  economic  injury.  In  short,  the  categories  of  recovery  for 
pure  economic  loss  are  not  closed  and  this  issue  should  go  to  trial. 

Held:  The  case  should  go  forward  to  trial. 
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HOPE  POINT  FISHING  CO.  LTD.  c.  CDN.  FOREST  PRODUCTS 
LTD.  ET  LE  PROCUREUR  GENERAL  DU  CANADA  (INTERVENANT) 

LOW,  J.  Vancouver,  Oct.  22-24,  Nov.  1,  1990 

LOI  SUE  LES  PECHES,  L.R.C.  1985,  CHAP.  F-14  ET  SES  MODIFICATIONS  (ART.  36 
ET  PAR.  42(3)),  AUPARAVANT  PAR.  33(10.1),  LOI  SUR  LES  PECHES,  S.R.C.  1970, 
CHAP.  F-14  ET  SES  MODIFICATIONS,  CONSTITUTIONNALITE  DES  PAJiAGRAPHES  42(3)  ET 
42(4),  CAUSE  D' ACTION  CIVILE,  REQUEUE  EN  VUE  DE  RADIER  DES  AlLLEGATIONS  DE  LA 
DECLARATION,  LES  ALLEGATIONS  NE  DEVRAIENT  PAS  ETRE  RAYEES  EN  RAISON  D'UNE 
CONTESTATION  DE  LA  CONSTITUTIONNAlLITE , SAUF  S ' IL  EST  DEMONTRE  PAIR  UNE  PREUVE 
((EVIDENTE  ET  MANIFESTED  QUE  LA  DISPOSITION  OUTREPASSE  LA  COMPETENCE  DU 
PAiRLEMENT  DU  CANADA  - LES  QUESTIONS  LIEES  A LA  POLLUTION  ONT  UNE  IMPORTANCE 
SPECIALE,  ETANT  DONNE  QU'ELLES  CONCERNENT  L'INTERET  PUBLIC  - IL  FAUT  TENIR 
COMPTE  D 'AUTRES  FACTEURS  SPECIAUX,  COME  LE  CARACTERE  DELICAT  DE  L 'ECOLOGIE,  LE 
PREJUDICE  ECONOMIQUE  POUVANT  ETRE  CAUSE  A DES  TIERS,  LA  DURABILITE  DES  DECHETS 
NUISIBLES  ET  L 'EFFICACITE  DES  MOYENS  DE  DISSUASION  AUTRES  QUE  LES  RISQUES  DE 
RESPONSABILITE  CIVILE,  POUR  DETERMINER  LA  CONSTITUTIONNAIjITE  DES  DISPOSITIONS 
CONTESTEES . 

CONSTITUTIONNALITE  DES  DISPOSITIONS  QUI  IMPOSENT  UNE  RESPONSABILITE  A 
CEUX  QUI  VIOLENT  UNE  LOI  ET  QUI  CAUSENT  UN  PREJUDICE  A DES  TIERS  - TEST  A 
TROIS  VOLETS  POUR  DETERMINER  SI,  CE  FAISANT,  LA  VALIDITE  D'UNE  DISPOSITION 
PEUT  ETRE  SOUTENUE,  D'APRES  L' ARRET  GENERAL  MOTORS  OF  CANADA  (CSC)  - LA 
DISPOSITION  ATTAQUEE  EMPIETE-T-ELLE  SUR  LES  POUVOIRS  PROVINCIAUX?  LA 
DISPOSITION  FAIT-ELLE  PARTIE  D'UN  PLAN  DE  REGLEMENTATION  VALIDE  ET,  DANS 
L 'AFFIRMATIVE,  EST-ELLE  SUFFISPMMENT  INTEGREE  A CE  PLAN  OU  FONCTIONNELLEMENT 
LIEE  A CELUI-CI? 

CONSTITUTIONNALITE  - CAUSES  DE  POLLUTION  - FACTEURS  SPECIAUX  - CAS  OU  UNE 
DISPOSITION  IMPOSE  UNE  RESPONSABILITE  AUX  POLLUEURS  DONT  L ' ACTIVITE  NUIT  A DES 
TIERS  - IMPORTANCE  PUBLIQUE  PREPONDERANTE  DU  TEXTE  LEGISLATIF,  FACTEURS 
ENVIRONNEMENTAUX  IMPORTANTS  QUI  EXIGENT  UN  EXAMEN  SPECI7YL  - CARACTERE  DELICAT 
DE  L 'ECOLOGIE,  PREJUDICE  ECONOMIQUE  POUVANT  ETRE  CAUSE  A DES  TIERS,  DURABILITE 
DES  DECHETS  NUISIBLES,  EFFICACITE  DE  MOYENS  DE  DISSUASION  AUTRES  QUE  LES 
RISQUES  DE  RESPONSABILITE  CIVILE  - IL  FAUT  TENIR  COMPTE  DE  TOUS  CES  FACTEURS 
POUR  DETERMINER  SI  LES  DISPOSITIONS  SONT  CONSTITUTIONNELLES . 

RADIATION  D'UNE  PLAIDOIRIE  - REGLES  DE  LA  COUR  (COLOMBIE-BRITANNIQUE) , 
REGLE  19(24)  - CRITERE  A APPLIQUER  POUR  RAYER  UNE  PLAIDOIRIE  - UNE  PLAIDOIRIE 
NE  DEVRAIT  PAS  ETRE  PAYEE,  SAUF  S ' IL  EST  ((EVIDENT  ET  MANIFESTED  QU'ELLE  NE 
REVELE  AUCUNE  CAUSE  RAISONNABLE  D 'ACTION  OU  DE  DEFENSE,  SELON  LE  CAS,  D'APRES 
LA  DECISION  QU'A  RENDUE  LA  COUR  SUPREME  DU  CAN7WA  DANS  CAREY  CANTU) A INC.  - LA 
COMPLEXITE  ET  LA  NOUVEAUTE  NE  SONT  PAS  PERTINENTES;  IL  S'AGIT  DE  SAVOIR  SI  LA 
DEMANDS  MERITS  D'ETRE  INSTRUITE.  LE  MOT  (( EVIDENT » SIGNIFIE  ((HORS  DE  TOUT 
DOUTE  RAISONNABLEd  - SI  LA  PLAIDOIRIE  SOULEVE  DES  QUESTIONS  DE  DROIT  SERIEUSES 
OU  DES  QUESTIONS  AY  ANT  UNE  IMPORTANCE  GENERALS  OU  S ' IL  EST  NECESSAIRE  DE 
CONNAITRE  LES  FAITS  AVANT  DE  RENDRE  UNE  DECISION  DEFINITIVE  SUR  LES  DROITS,  LA 
PLAIDOIRIE  NE  DEVRAIT  PAS  ETRE  PAYEE  - LE  TRIBUNAL  PEUT  TENIR  COMPTE  DES 
MODIFICATIONS  PROPOSEES  AU  COUPS  DE  LA  REQUETE  VISANT  A RAYER  LA  PLAIDOIRIE  - 


5 F.P.R 


HOPE  POINT  FISHING  CO.  LTD.  c.  CDN.  FOREST  PRODUCTS 


145 


L 'ELEMENT  DE  L 'ABUS  DE  PROCEDURE  EST  COMPRIS  DANS  LA  REGLE  QUI  PORTE  SUR  LE 
CARACTERE  <<NON  ESSENTIEL,  SCANDALEUX,  FUTILE  OU  VEXATOIRE))  DE  LA  PLAIDOIRIE . 

RADIATION  D'UNE  PLAIDOIRIE  - OB  JET  LIE  A LA  POLLUTION  - LA  POLLUTION  EST 
ACTUELLEMENT  UNE  QUESTION  D ' INTERET  PUBLIC  IMPORTANTE  - LA  COUR  DEVRAIT  EVITER 
DE  RADIER  UNE  PLAIDOIRIE  EN  SE  FONDANT  SUR  DES  POINTS  DE  DROIT  AVANT  D' AVOIR 
EU  LA  POSSIBILITE  D ' ETUDIER  PLEINEMENT  LA  PREUVE  LIEE  A L ' AMPLEUR  DE  LA 
POLLUTION,  AU  LIEN  ENTRE  LES  PARTIES  ET  AUX  EFFETS  DE  LA  POLLUTION  SUR 
L'ENTREPRISE  DEMANDERESSE  - CRITERE  A RESPECTER  - LA  DEFENDERESSE  DOIT  PROUVER 
A LA  COUR  QUE  CHACUNE  DES  DEMANDES  SERAIT  REJETEE  A L ' INSTRUCTION  D'APRES  LES 
FAITS  ALLEGUES,  COMPTE  TENU  DE  L 'APPLICATION  APPROPRIEE  DE  DECISIONS  CLAIRES 
QUI  LIENT  LE  TRIBUNAL  ET  QUI  NE  PEUVENT  ETRE  DISTINGUEES. 

CAUSES  D' ACTION  CIVILES  - DOMMAGES-INTERETS  EN  CAS  DE  PREJUDICE  PUREMENT 
ECONOMIQUE  LORSQU ' IL  Y A NEGLIGENCE  OU  NUISANCE,  CONTEXTE  DE  L' ARRET  RYLANDS 
V.  FLETCHER  - LES  CATEGORIES  DE  SITUATIONS  POUR  LESQUELLES  DES 
DOMMAGES-INTERETS  PEUVENT  ETRE  ACCORDES  A L'EGARD  D'UN  PREJUDICE  PUREMENT 
ECONOMIQUE  NE  SONT  PAS  LIMITEES  - BIEN  QU ' ILS  AIENT  ETE  REFUSES  DANS  CERTAINS 
CAS,  ILS  ONT  ETE  ACCORDES  DANS  D ' AUTRE S ET  IL  EXISTE  DES  CRITERES  SERVANT  A 
DETERMINER  LES  LIMITES  DE  LA  RESPONSABILITE  - UNE  FOIS  QU'ELLES  SONT 
SOULEVEES,  LES  QUESTIONS  EN  LITIGE  DOIVENT  ETRE  TRANCHEES  A LA  LUMIERE  DE  LA 
PREUVE  PRESENTES  i L ' INSTRUCTION  - LES  DEMANDEURS  ONT  SOULEVE  DES  POINTS 
CONCERNANT  LE  LIEN  DE  DROIT  ENTRE  LE  PRESUME  AUTEUR  DE  L' INFRACTION  ET  LA 
VICTIME,  LA  PORTEE  DU  DEVOIR  DE  PRUDENCE,  LA  QUESTION  DE  SAVOIR  S ' ILS 
CONSTITUENT  UNE  CATEGORIE  DE  PERSONNES  ENVERS  LAQUELLE  LA  DEFENDERESSE  A UN 
DEVOIR  DE  PRUDENCE  ET  LA  PREVISIBILITE  DU  PREJUDICE  - EN  CONSEQUENCE,  LA 
DEMANDE  NE  PEUT  ETRE  RADIEE  POUR  LE  MOTIF  QU'ELLE  REVELE  UNE  CAUSE  D ' ACTION 
INSUFFISANTE  EN  RAISON  UNIQUEMENT  DE  L 'ARGUMENT  RELATIF  AU  PREJUDICE  PUREMENT 
ECONOMIQUE . 

CAUSES  D' ACTION  CIVILES  - DEMANDE  FONDEE  SUR  LA  NUISANCE  PUBLIQUE  - UNE 
DEMANDE  FONDEE  SUR  LA  NUISANCE  PUBLIQUE  NE  SAURAIT  ETRE  REJETEE  DE  FAQON 
SOMMAIRE,  ETANT  DONNE  QU ' ON  NE  SAIT  PAS  ENCORE  SI  LES  DEMANDEURS  ONT  SUB  I UN 
PREJUDICE  SPECIAL  - IL  N'EST  PAS  CERTAIN  QUE  LE  PREJUDICE  DOIVE  ETRE  DIFFERENT 
TANT  QUANT  A LA  NATURE  QU ' A L' AMPLEUR  POUR  ETRE  CONSIDERS  COMME  UN  PREJUDICE 
SPECIAL  - UNE  DIFFERENCE  IMPORTANTE  SUR  LE  PLAN  DE  L 'AMPLEUR  DU  PREJUDICE  SERA 
PEUT-ETRE  SUFFISANTE. 

POLLUANT  ET  NAPPE  D'EAU  : LES  EAUX  USEES  D'UNE  USINE  DE  PATE  A PAPIER  DE 
HOWE  SOUND  QUI  CONTENAIENT  DES  DIOXINES  ET  DES  FURANS,  CE  QUI  A CAUSE 
L ' EFFONDREMENT  DE  L' INDUSTRIE  DE  LA  PECHE  DU  CRABE . 

RESUME  : LE  LITIGE  A ETE  SOUMIS  AU  TRIBUNAL  DANS  LE  CADRE  D'UNE  REQUETE 
DE  LA  DEFENDERESSE  EN  VUE  DE  RADIER  LA  DECLARATION,  PUR  LE  MOTIF  QUE  CELLE-CI 
NE  REVELAIT  AUCUNE  CAUSE  D' ACTION.  LES  DEMANDEURS  DIRIGENT  UNE  ENTREPRISE  DE 
PECHE  DE  CRABE  A HOWE  SOUND,  OU  SE  TROUVE  EGALEMENT  UNE  USINE  DE  PATE  A PAPIER 
APPARTENANT  A LA  DEFENDERESSE,  CANADIAN  FOREST  PRODUCTS  LTD.  LES  EAUX  USEES 
CONTENANT  DES  DIOXINES  ET  DES  FURANS  AURAIENT  CONTAMINE  L'EAU;  LES  REJETS 
ILLEGAUX  DE  CES  SUBSTANCES  PAR  L 'USINE  ONT  ENTRAINS  LA  FERMETURE  TEMPORAIRE  DE 
L'ENTREPRISE  DE  PECHE  DE  CRABE  EN  1988  ET  LA  FERMETURE  PERMANENTS  EN  1989.  LE 
RE  JET  DE  SUBSTANCES  DELETERES  EST  ILLEGAL  SELON  L' ARTICLE  36  DE  LA  LOI  SUR  LES 
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PECHES,  L.R.C.  1985,  CHAP.  F-14  ET  SES  MODIFICATIONS  (ART.  36  ET  PAR.  42(3), 
AUPARAVANT  PAR.  33(10.1)  DE  LA  LOI  SUR  LES  PECHES,  S.R.C.  1970,  CHAP.  F-14), 
ET  SELON  LA  WASTE  MANAGEMENT  ACT  ( COLOMBIE-BRITANNIQUE)  S.B.C.  1982,  CHAP.  41, 
ART.  3.  EN  CONSEQUENCE,  L 'ENTREPRISE  DE  RECOLTE  DE  CRABE  DE  LA  DEMANDERESSE 
S'EST  COMPLETEMENT  EFFONDREE . 

LES  DEMANDEURS  ONT  INVOQUE  LES  ARGUMENTS  SUIVANTS  : LA  DEFENDERESSE  EST 
COUPABLE  DE  NEGLIGENCE  ET  DE  NUISANCE  PUBLIQUE;  ELLE  EST  EGALEMENT  RESPONSABLE 
DE  FAgON  ABSOLUE  SELON  L 'ARRET  RYLANDS  V.  FLETCHER  ET  RESPONSABLE  SELON  LES 
PAR.  42(3)  ET  (4)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CHAP.  F-14  ET  SES 
MODIFICATIONS.  IL  N'Y  A PAS  D' ALLEGATION  DE  BLESSURES  PERSONNELLES  OU  DE 
DOMMAGES  CAUSES  A UN  BIEN  APPARTENANT  A L'UN  OU  L' AUTRE  DES  DEMANDEURS. 

LA  DEFENDERESSE  SOUTIENT  QUE,  SELON  LES  REGLES  DE  DROIT  ETABLIES,  IL  N'Y 
A AUCUNE  CAUSE  D ' ACTION  A L'EGARD  DE  L'UNE  OU  L' AUTRE  DES  QUATRE  DEMANDES . LE 
TYPE  DE  PREJUDICE  INVOQUE  EST  UN  PREJUDICE  PUREMENT  ECONOMIQUE;  EN 
CONSEQUENCE,  SELON  LES  REGLES  ETABLIES  DANS  L' ARRET  RYLANDS  V.  FLETCHER  AU 
SUJET  DE  LA  NEGLIGENCE , DE  LA  NUISANCE  ET  DE  LA  RESPONSJWILITE  ABSOLUE,  LE 
RECOUVREMENT  DE  DOMMAGES- I NTERETS  N'EST  PAS  POSSIBLE,  SAUF  DANS  DES 
CIRCONSTANCES  QUI  NE  S ' APPLIQUENT  PAS  EN  L'ESPECE.  EN  DEUXIEME  LIEU,  LES 
DEMANDES  FONDEES  SUR  LA  NUISANCE  PUBLIQUE  NE  PEUVENT  ETRE  ETUDIEES,  SAUF  SI 
LES  DEMANDEURS  PEUVENT  DEMONTRER  UN  PREJUDICE  UNIQUE  TANT  DE  PAR  SA  NATURE  QUE 
SON  AMPLEUR  PAR  RAPPORT  AU  PREJUDICE  SUB  I PAR  LES  AUTRES  MEMBRES  DU  PUBLIC. 
EN  TROISIEME  LIEU,  LES  PARAGRAPHES  42(3)  ET  (4)  OUTREPASSENT  LA  COMPETENCE  DU 
PARLEMENT  DU  CANADA. 

LE  GOUVERNEMENT  DU  CANTU) A EST  INTERVENU  POUR  DEBATTRE  LES  POINTS 
CONSTITUTIONNELS  SOULEVES  ET  A ETE  MIS  EN  CAUSE  COMME  TIERCE  PARTIE,  MAIS  LA 
MISE  EN  CAUSE  A ETE  TRAITEE  DE  FAgON  DISTINCTE  JUSQU'AU  RESULTAT  DE  L' ACTION. 

LE  TRIBUNTU,  N'A  TROUVE  AUCUNE  MOTIF  PERMETTANT  DE  RAYER  LES  PLAIDOIRIES. 
D'ABORD,  LE  CRITERE  QUE  LA  COUR  SUPREME  DU  CANADA  A ETAlBLI  DANS  LA  RECENTE 
CAUSE  DE  CAREY  CANADA  INC.  ET  AD  EST  UN  CRITERE  ELEVE . LES  PLAIDOIRIES  NE 
DEVRAIENT  PAS  ETRE  RAYEES,  SAUF  S ' IL  EST  ((EVIDENT  ET  MANIFESTED)  QU ' IL  N'Y  A 
AUCUNE  CAUSE  D ' ACTION  OU  DEFENSE  RAISONNTDLE,  SELON  LE  CAS.  D'APRES  L' ARRET 
CTDEY,  LES  FACTEURS  SPECIAUX  DONT  LE  JUGE  DOIT  TENIR  COMPTE  RESIDENT  DANS  LA 
QUESTION  DE  SAVOIR  S ' IL  Y A UNE  QUESTION  QUI  MERITS  D'ETRE  INSTRUITE,  S ' IL  EST 
((EVIDENT  ET  MANIFESTS)),  HORS  DE  TOUT  DOUTE  RAISONNTDLE,  QU ' IL  N'Y  A PAS  DE 
CAUSE  RAISONNABLE  D 'ACTION,  SI  DES  QUESTIONS  DE  DROIT  SERIEUSES  OU  DES 
QUESTIONS  AY ANT  UNE  IMPORTANCE  GENERALS  SONT  SOULEVEES  ET  S ' IL  EST  NECESSAIRE 
DE  CONNAITRE  LES  FAITS  AVANT  DE  RENDRE  UNE  DECISION  DEFINITIVE  SUR  LES  DROITS. 
EN  OUTRE,  ETANT  DONNE  QUE  LA  POLLUTION  EST  UNE  QUESTION  SERIEUSE  QUI  CONCERNS 
L'INTERET  PUBLIC,  LA  COUR  DEVRAIT  EVITER  DE  RE JETER  LA  CAUSE  EN  SE  FONDANT 
SIMPLEMENT  SUR  DES  ((ARGUMENTS  JURIDIQUES  STERILES)),  EN  L' ABSENCE  DE  DECISIONS 
CLAIRES  QUI  LI  ENT  LE  TRIBUNTD,  QUI  NE  PEUVENT  ETRE  DISTINGUEES  ET  QUI 
S 'APPLIQUENT  VRAIMENT  AUX  FAITS. 

LES  DEMANDEURS  RECLAMENT  DES  DOMMAGES- I NTERETS  EN  SE  FONDANT  SUR  LA 
RESP0NS7DILITE  IMPOSES  PAR  LA  LOI  SUR  LES  PECHES.  VOICI  LE  LIBELLE  DES 
P7DAGRAPHES  42(3)  ET  (4)  (COPIE  DE  LA  DECISION). 
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LES  DEMANDEURS  ONT  UNE  CAUSE  DEFENDABLE  FONDEE  SUR  LES  DISPOSITIONS  DE  LA 
LOI  SUR  LES  PECHES  QUI  IMPOSENT  UNE  RESPONSABILITE  (PAR.  42(3)  ET  (4),  D'APRES 
LE  TEST  A TROIS  VOLETS  QUI  EST  ENONCE  DANS  GENERAL  MOTORS  OF  CANADA  LTD.  C. 
CITY  NATIONAL  LEASING  ETAL.  (C.S.C.).  LES  QUESTIONS  EN  LITIGE,  QUI  NE 
PEUVENT  ETRE  TRANCHEES  QUE  LORS  D'UNE  INSTRUCTION  COMPLETE,  SONT  CELLES  DE 
SAVOIR  SI  LES  DISPOSITIONS  ATTAQUEES  EMPIETENT  SUR  LES  POUVOIRS  PROVINCIAUX, 
SI  ELLES  CONSTITUENT  DES  ELEMENTS  VALABLES  DU  . PLAN  DE  REGLEMENTATION  ET  SI 
ELLES  SONT  <<SUFFISAMMENT  INTEGREES»  OU  uFONCTIONNELLEMENT  LIEES»  A CE  PLAN. 
IL  N'EST  PAS  ((EVIDENT  ET  MANIFESTED  QUE  LES  PAR.  42(3)  ET  (4)  OUTREPASSENT  LA 
COMPETENCE  DU  PARLEMENT;  EN  CONSEQUENCE,  IL  CONVIENT  DE  LAISSER  A UN  AUTRE 
TRIBUNAL  LE  SOIN  DE  TRANCHER  CETTE  QUESTION  APRES  UNE  INSTRUCTION  COMPLETE. 

LA  DEMANDE  FONDEE  SUR  LA  NUISANCE  PUBLIQUE  NE  DEVRAIT  PAS  ETRE  REJETEE  DE 
FAQON  SOMMAIRE,  ETANT  DONNE  QU'ON  NE  SAIT  PAS  POUR  L' INSTANT  SI  LES  DEMANDEURS 
ONT  SUB  I UN  PREJUDICE  ((SPECIAL)).  SELON  L 'ARRET-CLE  HICKEY  ET  AL.  v.  ELECTRIC 
REDUCTION  CO.  OF  CANADA  LTD.  (C.S.  TERRE-NEUVE) , IL  DOIT  Y AVOIR  UNE 
DIFFERENCE  TANT  SUR  LE  PLAN  DE  LA  NATURE  QUE  DE  L ' AMPLEUR  POUR  QUE  LE 
PREJUDICE  SOIT  UNIQUE  AU  POINT  DE  JUSTIFIER  L' OCTROI  DE  DOMMAGES-INTERETS . 
CEPENDANT,  SELON  DES  DECISIONS  PLUS  ANCIENNES  DE  LA  COUR  D ' APPEL  DE  L' ONTARIO 
DONT  ON  N 'A  PAS  TENU  COMPTE  DANS  L 'AFFAIRE  HICKEY,  LA  REGLE  ENONCEE  DANS  CE 
DERNIER  ARRET  SEMBLE  ETRE  GRANDEMENT  ATTENDEE.  DANS  LES  JUGEMENTS  RENDUS  EN 
ONTARIO,  ON  SEMBLE  APPUYER  L ' IDEE  SELON  LAQUELLE  ILSUFFIT  SIMPLEMENTDE 
DEMONTRER  UNE  DIFFERENCE  IMPORTANTE  TOUCHANT  L 'AMPLEUR  DU  PREJUDICE  (PLUTOT 
QUE  LA  NATURE)  ENTRE  LE  PREJUDICE  SUB  I PAR  L 'ENSEMBLE  DU  PUBLIC  ET  LE 
PREJUDICE  SUB I PAR  LA  P ARTIE  DEMANDERESSE . 

EN  CE  QUI  A TRAIT  A LA  QUESTION  DU  PREJUDICE  PUREMENT  ECONOMIQUE,  DES 
DOMMAGES-INTERETS  ONT  ETE  ACCORDES  POUR  LA  VIOLATION  NEGLIGENTE  DE 
L' OBLIGATION  D ' AVERT IR  [(C.S.C.)  RIVTOW],  POUR  DES  CONSEILS  DONNES  DE  FAQON 
NEGLIGENTE  [HEDLEY  BYRNE  (C.A.  ANGLETERRE)  ] ET  POUR  LA  VIOLATION  PAR  UNE 
MUNICIPALITE  DE  SON  DEVOIR  DE  PRUDENCE  DANS  L 'APPLICATION  DE  SON  PROPRE 
REGLEMENT  [KAMLOOPS  (CSC)],  MAIS  NON  POUR  UN  PREJUDICE  PUREMENT  ECONOMIQUE 
DECOULANT  DE  LA  FOURNITURE  DE  BETON  DE  MAUVAISE  QUALITE  ALORS  QUE  LE  DEMANDEUR 
ET  LE  DEFENDEUR  N'ETAIENT  PAS  LIES  PAR  CONTRAT  [(C.A.  C.-B.  LOGAN  LAKE].  LES 
CRITERES  RELATIFS  A L' OCTROI  DE  DOMMAGES-INTERETS  DANS  DES  CAUSES  CONCERNANT 
UN  PREJUDICE  PUREMENT  ECONOMIQUE  ONT  ETE  EXAMINES  DANS  PLUSIEURS  CAS  ET  LE 
JUGE  EN  L 'ESPECE  A DECIDE  QUE  LES  DEMANDEURS  ONT  UNE  CAUSE  DEFENDABLE  EN  CE 
QUI  A TRAIT  AU  LIEU,  A LA  PORTEE  DU  DEVOIR  DE  PRUDENCE,  A LA  CATEGORIE  DE 
PERSONNES  LESEES  ET  A LA  PREVISIBILITE  DU  PREJUDICE.  LES  MEMES  COMMENTAIRES 
ONT  ETE  APPLIQUES  A LA  DEMANDE  DE  DOMMAGES-INTERETS  DANS  RYLANDS  V.  FLETCHER, 
PARCE  QUE  LA  COUR  D' APPEL  DE  LA  COLOMBIE-BRITANNIQUE  A DECIDE,  DANS  NICOLLS  V. 
RICHMOND,  QUE  LE  RECOUVREMENT  DE  DOMMAGES-INTERETS  A L'EGARD  D'UN  PREJUDICE 
PUREMENT  ECONOMIQUE  EN  RESPONSABILITE  DELICTUELLE  DEPEND  DE  LA  PREVISIBILITE, 
DU  LIEU  ET  DE  LA  CAUSALITE  PLUTOT  QUE  DE  LA  QUESTION  DE  SAVOIR  SI  LE  PREJUDICE 
EST  UN  PREJUDICE  PHYSIQUE  OU  ECONOMIQUE.  BREF , LES  CATEGORIES  DE  RECOUVREMENT 
POSSIBLES  EN  CAS  DE  PREJUDICE  PUREMENT  ECONOMIQUE  NE  SONT  PAS  LIMITEES  ET  LA 
QUESTION  DEVRAIT  ETRE  INSTRUITE. 

DECISION  : LA  CAUSE  DEVRAIT  ETRE  INSTRUITE. 
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REASONS/MOTIF; 


Vancouver,  B.C.,  Oct.  22-24,  30-31,  Nov.  1,  1990 

D. F.  Sutherland,  Counsel  for  the  Plaintiffs 
J.F.  Hanson,  Counsel  for  the  Plaintiffs 

E. C.  Chiasson,  Q.C.,  Counsel  for  the  Defendant,  Western  Pulp  Inc. 

P.G.  Foy,  Counsel  for  the  Defendant,  Western  Pulp  Inc. 

W.K.  McNaughton,  Counsel  for  the  Defendant,  Western  Pulp  Inc. 

L.T.  Doust,  Q.C.,  Counsel  for  the  Defendant,  Canadian  Forest  Products  Ltd. 

J.P.  Scouten,  Counsel  for  the  Defendant,  Canadian  Forest  Products  Ltd. 

H.J.  Wruck,  Counsel  for  the  Attorney  General 
E.  Resnick,  Counsel  for  the  Attorney  General 

LOW,  J.:  This  is  an  application  by  the  defendants  under  Rule  19(24)(a)  of  the 
Rules  of  Court  to  strike  out  the  four  causes  of  action  pleaded  by  the 
plaintiffs  in  their  statement  of  claim.  The  defendants  contend  that  the 
pleadings,  inclusive  of  particulars  provided,  disclose  no  reasonable  claim  in 
law. 


The  statement  of  claim  pleads  these  facts:  that  the  personal  plaintiff 
is  a commercial  crab  fisherman  carrying  on  his  business  through  the  corporate 
plaintiff;  that  the  defendants  opeate  pulp  mills  in  Howe  Sound  where  the 
plaintiffs  harvest  crabs;  that  the  defendants  have  discharged  and  continue  to 
discharge  noxious  substances  (stated  in  particulars  to  be  dioxins  and  furans) 
into  the  waters  of  Howe  Sound;  that  the  discharges  offend  s.  36  of  the  federal 
Fisheries  Act  and  S.  3 Of  the  provincial  "waste  Management  Act;  and  that  the 
illegal  discharges  led  to  federal  closures  of  the  area  to  crab  fishing  during 
part  of  1988  and  permanently  in  1989  resulting  in  loss  of  the  crab  harvesting 
business  of  the  plaintiffs  in  its  entirety. 

The  action  is  founded,  alternatively,  in  negligence,  in  public  nuisance, 
in  abosolute  liability  under  the  rule  in  Ryiands  v.  Fletcher  and  in  statutory 
civil  liability  under  ss.  42(3)  and  (4)  of  the  federal  Fisheries  Act,  There 
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is  no  allegation  of  personal  injury  or  of  damage  to  physical  property  owned  by 
either  plaintiff. 

The  defendants  argue  that  the  facts  pleaded  by  the  plaintiffs,  even  if 
all  proved,  do  not  in  settled  law  allow  recovery  under  any  of  the  four  causes 
of  action  pleaded.  They  say  that  the  type  of  damage  claimed  is  pure  economic 
loss  only  and  that  the  law  forbids  recovery  of  such  damage  for  negligence 
(with  some  exceptions  that  do  not  apply  to  this  case),  for  nuisance  or  for 
absolute  liability  under  Ryiands  v.  Fletcher;  that,  as  a matter  of  law,  no 
action  is  maintainable  for  public  nuisance  by  a private  citizen  unless  he  is 
able  to  establish  that  his  damage  is  unique  in  both  type  and  degree  from  that 
suffered  by  other  members  of  the  public;  and  that  ss.  42(3)  and  (4)  of  the 
Fisheries  Act  are  ultra  vires  the  Parliament  of  Canada. 

The  federal  crown  initially  became  involved  in  this  action  as  a third 
party  but  the  court  severed  those  proceedings  until  after  determination  of  the 
action.  However,  the  federal  crown,  as  an  intervenor,  argued  the 
constitutional  issue  raised  in  the  present  application. 

Rule  19(24) 

It  is  useful  to  set  out  Rule  19(24)  in  its  entirety: 

19(24)  At  any  stage  of  a proceeding  the  court  may  order 
to  be  struck  out  or  amended  the  whole  or  any  part  of  an 
endorsement,  pleading,  petition  or  other  document  on  the 
ground  that 

(a)  it  discloses  no  reasonable  claim  or  defence  as  the 
case  may  be,  or 

(b)  it  is  unnecessary,  scandalous,  frivolous,  or 

vexatious,  or 

(c)  it  may  prejudice,  embarrass  or  delay  the  fair  trail 
or  hearing  of  the  proceeding,  or 

(d)  it  is  otherwise  an  abuse  of  the  process  of  the  court, 

and  may  grant  judgment  or  order  the  proceeding  to  be 
stayed  or  dismissed  and  may  order  the  costs  of  the 
application  to  be  paid  as  between  solicitor  and  client. 

The  scope  and  purpose  of  this  rule  is  thoroughly  analyzed  by  the  Supreme 
Court  of  Canada  in  a very  recent  unreported  decision:  carey  Canada  inc.  et  ai 
V.  Hunt  et  ai . Nos.  21508  and  21536,  dated  October  4,  1990.  Wilson,  J. 

thoroughly  reviewed  the  history  of  the  rule  in  England,  Ontario,  British 
Columbia  and  in  he  Supreme  Court  itself.  The  basic  conclusion  is  that  a 
pleading  should  not  be  struck  out  unless  it  is  "plain  and  obvious"  that  it 
discloses  no  reasonable  claim  or  defence  as  the  case  may  be.  From  this 
decision  I extract  the  following  guides  to  the  application  of  the  rule: 
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(1)  the  issue,  to  put  it  from  the  point  of  view  of  a plaintiff  whose 
claim  is  being  attached,  is  whether  there  is  a question  "fit  to  be  tried" 
regardless  of  the  "complexity  or  novelty"  of  that  question  (p.  20  and  p.  22). 

(2)  another  way  of  expressing  the  plain  and  obvious  test  is  that,  before 
striking  the  pleading,  the  court  must  be  satisfied  that  the  outcome  of  the 
claim  at  trial  is  "beyond  reasonable  doubt"  (p.  21). 

(3)  the  pleading  should  survive  if  it  raises  "serious  questions  of  law 
or  questions  of  general  importance,  or  if  the  facts  are  to  be  known  before 
rights  are  definitely  decided"  (p.  19  citing  Tysoe,  J.A.  in  Minnes  v.  Minnas 
(1962)  39  W.W.R.  (B.C.C.A.).) 

(4)  the  pleading  is  to  be  considered  "as  it  stands  or  as  it  may  be 
amended"  (see  the  same  passage  from  the  Minnas  case).  This  simply  means  that 
the  court  can  consider  amendments  proposed  at  the  time  the  motion  to  strike  is 
being  considered. 

(5)  there  is  an  element  of  abuse  of  process  in  Rule  19(24) (a)  and  it 
takes  some  of  its  character  from  the  "unnecessary,  scandalous,  frivolous  or 
vexatious"  aspect  of  section  (b)  of  the  rule  (p.  22  and  p.  15  citing  Lord 
Pearson  and  Salmon,  L.J.  in  Attornay-Ganaral  of  tha  Duchy  of  Lancastar  v. 
London  Q North  Wastarn  Railway  Co.  [1892]  3 Ch.  274). 

Before  applying  the  rule  to  the  attack  on  the  present  statement  of  claim, 
I think  it  necessary  to  make  a general  observation  about  the  nature  of  this 
case  and  its  potential  importance.  The  case  involves  allegations  of 
pollution,  a matter  of  serious  and  current  public  concern.  It  is  my  opinion 
that  the  court  should  be  most  reluctant  to  decide  such  a case  on  the  basis  of 
a legal  attack  on  the  pleadings  without  having  the  benefit  of  considering  all 
relevant  evidence  relating  to  the  scope  of  the  pollution,  the  relationship 
between  the  parties  and  how  the  business  of  the  plaintiff  has  been  affected. 
Before  putting  the  plaintiffs  out  of  court,  which  is  what  the  defendants  seek 
to  do  here,  the  court  must  be  satisfied  that  each  of  the  claims  of  the 
plaintiffs  would  be  doomed  to  failure  at  trial  on  the  facts  as  pleaded  and  on 
the  proper  application  of  clear,  binding  and  undistinguishable  legal 
authority. 

The  Constitutional  Issue 


I will  deal  first  with  the  cause  of  action  under  ss.  42(3)  and  (4)  of  the 
Fisharias  Act  because  I find  it  the  easiest  to  resolve. 

The  purpose  of  the  Fisharias  Act  is  to  preserve  and  regulate  fisheries  in 
Canadian  oceanic  and  internal  waters.  The  Parliament  of  Canada  has  this  power 
under  s.  92(12)  of  the  constitution  Act^  1867  which  gives  it  exclusive 
legislative  authority  over  "Sea  Coast  and  Inland  Fisheries." 

Sections  36(3)  and  40(2) (b)  of  the  Fisharias  Act  make  it  a summary 
conviction  offence  to  "deposit  or  permit  the  deposit  of  a deleterious 
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substance  of  any  type  in  water  frequented  by  fish"  unless  authorized  by  law. 
The  latter  subsection  authorizes  fines  of  up  to  $100,000. 

Section  42(1)  of  the  Act  imposes  liability  on  any  person  contravening  the 
prohibition  against  depositing  deleterious  substances  in  water  frequented  by 
fish  for  certain  resulting  costs  incurred  by  the  federal  crown. 

The  impugned  sections  read: 

42(3)  Where,  as  a result  of  a deposit  that  is  not 
authorized  under  section  36,  a deleterious  substance 
enters  water  frequented  by  fish,  the  persons  described  in 
paragraphs  (l)(a)  and  (b)  are,  subject  to  subsection  (4) 
in  the  case  of  the  persons  described  in  paragraph  (l)(a) 
and  to  the  extent  determined  according  to  their  respective 
degrees  of  fault  or  negligence  in  the  case  of  the  persons 
described  in  paragraph  (l)(b),  jointly  and  severally 
liable  for  all  loss  of  income  incurred  by  any  licensed 
commercial  fisherman,  to  the  extent  that  the  loss  can  be 
established  to  have  been  incurred  as  a result  of  the 
deposit  or  of  a prohibition  to  fish  resulting  therefrom, 
and  all  such  loss  is  recoverable  with  costs  in  proceedings 
brought  or  taken  therefor  in  any  court  of  competent 
jurisdiction. 

(4)  The  liability  of  any  person  described  in  paragraph 
(l)(a)  is  absolute  and  does  not  depend  on  proof  of  fault 
or  negligence  but  no  such  person  is  liable  for  any  costs 
and  expenses  pursuant  to  subsection  (1)  or  loss  of  income 
pursuant  to  subsection  (3)  if  he  establishes  that  the 
occurrence  giving  rise  to  the  liability  was  wholly  caused 
by: 

(a)  an  act  of  war,  hostilities,  civil  war, 
insurrection  or  a natural  phenomenon  of  an 
exceptional,  inevitable  and  irresistible  character; 
or 

(b)  an  act  or  omission  with  intent  to  cause  damage 
by  a person  other  than  a person  for  whose  wrongful 
act  or  omission  he  is  by  law  responsible. 

The  defendants  say  that  these  two  sections  are  ultra  vires  Parliament 
because  they  are  legislation  under  the  property  and  civil  rights  power  which 
vests  exclusively  in  the  provinces  under  s.  92(13)  of  the  constitution  Act, 
1867. 


The  plaintiffs  and  the  defendants  have  both  asked  that  I not  determine 
the  constitutional  validity  of  the  sections  under  R.  19(24) (a)  unless  I am 
satisfied  that  it  is  "plain  and  obvious"  that  the  legislation  is  invalid. 
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I find  it  unnecessary  to  thoroughly  review  the  lengthy  and  detailed 
constitutional  arguments  made  by  the  parties  and  the  intervenor  because,  on 
the  strength  of  one  Supreme  Court  of  Canada  decision  which  is  very  much  on 
point  and  which  favours  the  position  of  the  plaintiffs  and  the  federal  crown, 
I am  more  than  satisfied  that  the  sections  are  arguably  valid.  They  give  the 
plaintiffs  an  arguable  claim.  I am  also  satisfied  that  it  is  preferable  that 
final  resolution  of  the  constitutional  issue  await  the  presentation  of 
evidence. 

The  case  I refer  to  is  General  Motors  of  Canada  Ltd  v.  City  National 
Leasing  et  al . (1989)  58  D.L.R.  (4th)  255  in  which  the  court  upheld  a 
provision  in  the  federal  combines  investigation  Act  giving  a right  of  civil 
action  against  the  wrongdoer  to  any  person  suffering  loss  or  damage  as  a 
result  of  conduct  contrary  to  certain  parts  of  the  Act.  The  decision  imposes 
a three  part  analysis:  first,  a determination  of  whether  the  impugned 
provision  does  encroach  on  provincial  powers;  second,  in  a case  like  the 
present  one,  a determination  of  whether  it  is  a valid  part  of  a regulatory 
scheme;  and  third,  if  the  scheme  is  valid,  a determination  of  whether  the 
impugned  provision  is  "sufficiently  integrated"  with  or  "functionally  related" 
to  the  scheme. 

The  defendants  argue  that  the  General  Motors  case  is  distinguishable  for 
various  reasons.  For  example,  they  say  that  ss.  42(3)  and  42(4)  are  not 
functionally  related  to  the  scheme  set  up  by  s.  36,  s.  42(1)  and  other 
sections  because  they  create  absolute  civil  liability  and  the  offence  section 
affords  the  defence  of  due  diligence.  Their  arguments  are  interesting  and  may 
eventually  carry  the  day,  but  they  are  met  by  arguments  that  are  equally 
strong  in  support  of  the  impugned  provisions.  For  example,  the  plaintiffs  and 
the  crown  say  that  creation  of  the  civil  liability  to  a limited  class  of 
persons  directly  affected  by  the  pollution  (licensed  commercial  fishermen)  is 
a valid  part  of  a valid  scheme  to  protect  fisheries,  is  functionally  related 
to  the  scheme  and  is  a justifice  encroachment  on  provincial  powers.  Given  the 
similarity  between  the  nature  of  the  scheme  in  the  present  case  and  that 
considered  in  the  General  Motors  case,  I am  unable  to  say  that  their  position 
is  clearly  wrong.  Indeed,  I see  it  as  a strong  argument  which  may  also 
eventually  carry  the  day. 

I am  also  firmly  of  the  opinion  that  the  constitutional  validity  of  the 
sections  in  question  cannot  be  properly  determined  in  a factual  vacuum.  I 
think  he  court  needs  to  know  about  such  things  as  the  delicacy  of  the  ecology 
involved,  the  potential  economic  damage  to  others,  the  durbility  of  offensive 
waste  and  the  effectiveness  of  deterrents  other  than  exposure  to  civil 
liability.  These  are  a few  areas  of  enquiry  that  occur  to  me.  I am  sure 
there  are  others  and  that  there  are  better  definitions  of  those  thought  of  by 
me.  Until  matters  of  this  nature  are  known,  I am  unable  to  see  how  the  court 
can  determine  the  constitutional  fate  of  the  seiged  legislation.  The  public 
importance  of  the  legislation  is  too  great  and  the  environmental  concerns  are 
too  substantial  to  summarily  strike  down  the  legislation  on  sterile  legal 
argument  alone. 
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The  claim  of  the  plaintiffs  under  ss.  42(3)  and  42(4)  of  the  Fisheries 
Act  will  stand. 

"Pure"  Economic  Loss 


The  issue  is  whether  the  plaintiffs  can  reasonably  argue  that,  in  the 
absence  of  personal  injury  or  physical  property  damage,  they  can  recover  for 
economic  loss  caused  by  negligence,  nuisance  or  the  application  of  the  rule  in 

Rylands  v.  Fletcher , 

The  defendants  say  that  settled  law  precludes  recovery  for  economic  loss 
on  the  facts  pleaded.  On  the  issue  of  recovery  of  such  damages  in  negligence 
they  cite,  among  many  other  authorities,  Rivtow  Marine  Ltd.  v.  Washington 
Ironworks  et  al . (1973)  40  D.L.R.  (3d)  530  (S.C.C.)  and  District  of  Logan  Lake 
V.  Rivtow  Industries  Ltd.  (1990)  47  B.C.L.R.  (2d)  211  (B.C.C.A.).  As  tO 
recovery  in  nuisance  they  rely  on  Hickey  et  al.  v.  Electric  Reduction  Co.  of 
Canada  Ltd.  (1970)  21  D.L.R.  (3d)  368  (Nfld.  S.C.).  And  on  the  claim  under 
Rylands  v.  Fletcher  they  advance  a series  of  cases:  cattle  v.  The  Stockton 
Waterworks  Company  (1875)  L.R.  10  Q.B.  453,  Weller  S Co.  and  Another  v.  Foot 
and  Mouth  Disease  Research  Institute  [1965]  3 All  E.R.  560  and  Abramovic  et 
al . V.  Canadian  Pacific  Ltd.  (1989)  O.R.  (2d)  487. 

In  Rivtow  the  Supreme  Court  of  Canada  allowed  recovery  of  pure  economic 
loss  arising  out  of  negligent  breach  of  a duty  to  warn  of  dangerous  defects  in 
a crane,  but  disallowed  recovery  of  the  same  type  of  loss  caused  to  the 
ultimate  consumer  by  negligent  manufacture  of  the  crane. 

In  Logan  Lake  the  B.C.  Court  of  Appeal  rejected  a pure  economic  loss 
claim  made  by  the  District  of  Logan  Lake  as  the  ultimate  consumer  of  defective 
concrete  supplied  by  the  defendant  to  sub-contractor  hired  by  a contractor  to 
install  the  concrete  in  sidewalks  and  curbs  built  by  the  contractor  for  the 
District.  There  was  no  contractual  relationship  between  the  District  and  the 
defendant  and  the  court  applied  the  Rivtow  decision  in  the  Supreme  Court  of 
Canada  to  deny  liability. 

I have  reviewed  these  and  other  well-known  decisions  in  Canada  and 
England.  I am  unable  to  find  that  any  appeal  court  has  closed  the  category  of 
claims  in  which  recovery  of  pure  economic  loss  will  be  allowed  or  denied. 
Rivtow  denies  recovery  by  an  ultimate  consumer  for  loss  caused  by  a defective 
product  in  the  absence  of  contractual  liability  except  where  there  is 
negligent  breach  of  a duty  to  warn.  However,  it  does  not  decide  that  pure 
economic  loss  is  unrecoverable  in  all  other  relationships  where  one  of  the 
parties  has  been  negligent  and  the  negligence  has  not  caused  personal  injury 
or  property  damage  to  the  other  party  but  has  caused  economic  loss. 

Pure  economic  loss  has  been  held  recoverable  for  negligent  advice  given 
where  there  is  reliance  upon  the  skill  of  the  person  giving  the  advice: 
Medley  Byrne  & Co.  v.  Heller  S Partners  Ltd.  [1964]  A.C.  465.  It  haS  been 
recovered  for  negligent  breach  of  a duty  to  warn:  Rivtow.  And  it  has  been 
recovered  by  a subsequent  property  owner  for  breach  of  a duty  of  care  by  a 
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municipality  in  enforcing  its  own  building  construction  by-law:  city  of 
Kamloops  V.  Nielsen  (1984)  10  D.L.R.  (4th)  641  (S.C.C.). 

The  Supreme  Court  of  Canada  dealt  with  the  issue  in  b.d.c.  Ltd.  v. 
Hof strand  Farms  Limited  et  al.  [1986]  3 W.W.R.  216.  The  court  held  that  there 
was  insufficient  proximity  between  the  plaintiff  and  the  defendant  courier 
and,  alternatively,  the  economic  loss  was  too  remote  to  permit  recovery  in  the 
absence  of  a contractual  relationship  between  the  parties.  Estey,  J. 
summarized  Rivtow  this  way  (p.  225): 

This  court  divided  on  some  aspects  of  the  issue  of 
negligently  caused  economic  loss,  but  both  the  majority 
and  the  dissenting  judgments  recognized  that,  in 
principle,  a defendant  could  be  held  liable  in  tort  for 
economic  losses  arising  wholly  in  the  absence  of 
associated  physical  injury  or  damage,  (my  emphasis). 

At  p.  221,  he  said  this: 

Despite  this  expansion  of  the  principles  governing  tort 
liability,  however,  the  courts  have  remained  conscious 
throughout  of  the  need  for  reasonable  limitations. 

Nowhere  is  this  need  more  urgent  than  in  cases  involving 
purely  economic  losses,  many  of  which  in  the  words  of 
CardOZO  C.J.  in  Ultramares  Corp.  v.  Touche ^ 225  N.Y.  170, 

174  N.E.  441,  74  A.L.R.  1139  (N.Y.C.A.,  1931),  may  involve 
the  possibility  of  liability  "in  an  indeterminate  amount 
for  an  indeterminate  time  to  an  indeterminate  class" 

[p.  444]. 

There  are  various  ways  of  circumscribing,  in  pure  economic 
loss  cases,  what  otherwise  might  be  an  unending  chain  of 
liability  in  an  incalculable  amount.  As  Lord  Pearce  said 
in  Medley  Byrne  at  p.  615: 

"How  wide  the  sphere  of  the  duty  of  care  in  negligence  is 
to  be  laid  depends  ultimately  on  the  courts'  assessment  of 
the  demands  of  society  for  protection  from  the 
carelessness  of  others." 

Finally,  at  p.  222,  he  set  out  the  tests  to  be  met  to  establish  liability: 


However,  I started  with  Lord  Wilberforce' s enunciation  of 
the  law  applicable  to  negligence  generally  in  Anns,  supra. 
Application  of  the  two  tests  laid  out  in  that  passage  is 
sufficient  to  dispose  of  this  appeal.  The  first  test  to 
be  met  is  that  there  be  shown  to  exist  a relationship  of 
proximity  or  neighbourhood  "such  that  in  the  reasonable 
contemplation"  of  the  actor,  his  carelessness  may  likely 
damage  the  plaintiff.  The  second  test,  once  the  first  has 
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been  met,  is  whether  there  are  present  any  circumstances 
which  would  negate  or  reduce  (a)  the  scope  of  the  duty,  or 

(b)  the  class  of  persons  to  whom  such  a duty  is  owed,  or 

(c)  the  damage  seen  in  law  to  flow  from  breach  of  the 
duty. 

The  Federal  Court  of  Canada  dealt  with  the  issue  in  inter  ocean  shipping 
Company  v.  The  Ship  M.V.  Atlantic  Splendor  and  Her  Owners  [1984]  1 F.C.  931 
where  Dube,  J.  said  at  p.  936: 

My  assessment  of  the  present  state  of  the  developing 
jurisprudence  on  this  vexed  question  of  pure  economic  loss 
is  that  there  need  not  be  physical  injury  for  the 
Plaintiff  to  recover,  provided:  firstly,  there  was  a duty 
owing  by  the  Defendant  to  the  Plaintiff;  secondly,  there 
was  a breach  of  that  duty;  thirdly,  the  economic  losses 
flowed  directly  from  the  Defendant's  negligence;  and 
fourthly,  consequences  were  reasonably  foreseeable. 

That  decision  involved  an  application  similar  to  the  present  one.  In  The 
Tug  "Jervis  Crown"  [1989]  26  F.T.R.  82  Addy,  J.  of  the  same  court  allowed 
recovery  at  trial  for  pure  economic  loss  where  a collision  by  a boat  with  a 
railway  bridge  caused  only  economic  loss  to  the  claimants.  At  p.  100,  the 
judge  said  this: 

Allowing  recovery  of  economic  loss  to  the  C.N.R.  in  this 
case  would  neither  involve  compensation  in  an 
indeterminate  amount,  nor  for  an  indeterminate  time  nor  to 
an  indeterminate  class.  In  the  circumstances,  I have  no 
difficulty  in  finding  that  the  Defendant's  owed  a duty  to 
the  C.N.R.  to  refrain  from  damaging  the  bridge  which  they 
well  knew  was  constantly  used  by  the  latter  as  an  integral 
part  of  its  railway  system,  it  being  clearly  foreseeable 
that  the  offending  conduct  involved  an  unreasonably  great 
risk  of  harm  to  the  claimant. 

The  plaintiffs  have  pleaded  sufficient  facts  to  raise  arguable  issues  of 
proximity,  scope  of  duty,  whether  the  plaintiffs  are  of  a class  of  persons  to 
whom  a duty  was  owed  and  foreseeability  of  the  damages  claimed.  The  facts 
must  be  determined  from  the  evidence  at  trial  and  the  authorities  cited  above, 
together  with  many  others,  must  be  considered  before  this  court  can  decide 
whether  any  economic  loss  proved  by  the  plaintiffs  is  recoverable. 

I reach  the  same  conclusion  with  respect  to  the  claim  for  economic  loss 
in  nuisance  and  under  Ryiands  v.  Fletcher. 

In  the  Hofstrand  case,  Estey,  J.  said  that  there  could  be  recovery  for 
pure  economic  loss  "in  tort".  Such  recovery  is  arguably  not  limited  to 
negligence.  In  my  opinion,  the  same  applies  to  a Ryiands  v.  Fletcher  claim 
because  of  the  following  observation  by  Lambert,  J.  in  Nichoiis  v.  Richmond 
[1983]  4 W.W.R.  169  (B.C.C.A.)  at  p.  174: 
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In  my  opinion,  such  cases  as  cattle  v.  Stockton  waterworks 
Co.  (1875),  L.R.  10  W.B.  453,  and  Weller  s Co.  v.  Foot  s 
Mouth  Disease  Research  Inst. , (1966)  1 Q.B.  569,  [1965]  3 
All  E.R.  560,  should  be  seen  as  specific  examples  of  a 
denial  of  recovery  on  the  basis  of  absence  of  proximity, 
or  remoteness  of  damage,  or  both,  and  not  as  establishing 
a principle  that  damages  can  never  be  recovered  for 
economic  loss  if  the  loss  arises  from  the  breach  of  a 
contractual  relationship  between  one  victim  who  suffers 
economic  loss  and  another  victim  who  suffers  physical 
injury.  The  answer  to  such  problems  lies  not  in  a uniform 
denial  of  recovery  but  in  an  application  of  the  customary 
and  sometimes  difficult  questions  relating  to  proximity, 
foreseeability,  causation  and  remoteness. 

I should  add  that  the  plaintiffs  have  adequately  pleaded  failure  by  the 
defendants  in  the  performance  of  a duty  to  warn  the  plaintiffs  of  the 
foreseeable  consequences  of  their  waste  discharge  into  the  ocean  inlet  of 
which  they  were  all  common  users.  This  pleading  should  stand  in  any  event 
because  it  is  the  same  sort  of  claim  as  that  allowed  in  Rivtow, 

Public  Nuisance 


The  plaintiffs  concede  that  their  claim  in  nuisance  is  public  rather  than 
private.  The  defendants  argue  that  a claim  in  public  nuisance  cannot  succeed 
in  law  unless  the  effects  of  the  nuisance  were  peculiar  to  the  plaintiff. 
They  rely  on  Hickey , supra  which,  they  say,  was  adopted  by  McLachlin,  J.  (who 
was  then  a judge  of  this  court)  in  stein  and  Tessler  V.  Gonzales  et  al . 
(1984)  58  B.C.L.R.  110. 

The  Hickey  case  involved  a claim  by  a fisherman  against  an  alleged 
polluter  of  the  waters  he  fished.  There  was  an  attack  on  the  pleadings  and 
the  case  was  dismissed  on  the  basis  that  "any  person  who  suffers  peculiar 
damage  has  a right  of  action,  but  where  the  damage  is  common  to  all  persons  of 
the  same  class,  then  a personal  right  of  action  is  not  maintainable"  (p.  372). 

In  stein  an  injunction  application,  based  on  affidavit  evidence,  brought 
by  affected  property  owners  to  restrain  street  prostitution  in  a certain 
neighbourhood  was  dismissed.  The  judge  found  as  a fact  that  the  damage 
suffered  by  the  plaintiffs  was  not  "different  from  that  suffered  by  other 
members  of  the  community."  She  referred  to  Hickey  and  other  authorities. 

I think  the  short  answer  to  the  argument  of  the  defendants  that  the 
public  nuisance  claim  should  be  summarily  dismissed  is  that  it  is  not  yet 
known  whether  the  plaintiffs  in  this  case  have  suffered  differently  from 
others  and,  if  they  have,  to  what  degree.  Those  are  factual  issues  which 
require  evidence  not  receivable  in  an  application  like  the  one  now  before  me. 

I will  go  further.  Hickey  is  not  binding  on  this  court  and  I do  not  see 
it  as  having  been  considerd  in  stein  to  such  an  extent  that  all  aspects  of  it 
must  necessarily  apply  to  the  particular  facts  pleaded  in  the  present  case. 
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Also,  there  is  a line  of  three  cases  in  Ontario  which  go  in  a different 
direction  and  which  were  not  considered  in  Hickey  or  in  stein.  They  are: 
Crandell  v.  Mooney  (1878)  23  U.C.C.P.  212,  Rainy  River  Navigation  Co.  v. 
Ontario  and  Minnesota  Power  Co.  (1914)  26  O.W.R.  752  and  Rainy  River 
Navigation  Co.  v.  Watrous  Island  Boom  Co.  (1914)  26  O.W.R.  456,  all  decisions 
of  the  Ontario  Court  of  Appeal.  These  cases  all  concerned  obstructions  to 
navigation  and  losses  amounting  to  "special  damage"  caused  to  shipping 
enterprises.  I think  they  support  the  argument  that  the  restriction  on 
private  recovery  for  public  nuisance  in  Hickey  is  far  too  narrow  and  that  all 
that  should  need  to  be  proved  is  a significant  difference  in  degree  of  damage 
between  the  plaintiff  and  members  of  the  public  generally. 

Fishery  Closure 


The  defendants  sought  a ruling  that  the  closure  order  pleaded  generally 
by  the  plaintiffs  was  not  authorized  by  the  Fisheries  Act  or  regulations  and 
was  not  otherwise  authorized  by  law.  They  produced  a copy  of  the  closure 
order  in  support  of  the  argument.  The  order  is  evidence  not  receivable  in  an 
application  under  Rule  19(24)  and  the  point  was  not  properly  before  me.  In 
any  event,  the  plaintiffs'  case  is  dependant  on  the  alleged  pollution,  not 
just  the  closure  said  to  have  resulted  from  it. 

Conclusion 


It  is  not  "plain  and  obvious"  that  all  or  any  of  the  claims  pleaded  by 
the  plaintiffs  must  fail.  I find  all  of  them  to  be  arguable  at  trial. 

Costs 

Rule  57(12) (b)  would  normally  operate  to  give  the  plaintiffs  costs  of 
this  motion  in  the  cause.  However,  their  counsel  submitted  that,  due  to  the 
length  and  expense  of  the  motion,  they  should  get  the  costs  forthwith,  taxed 
on  Scale  5 in  Appendix  B.  There  was  insufficient  time  to  explore  this  request 
fully  and  I am  prepared  to  receive  further  argument,  by  memorandum  or  in 
chambers  as  counsel  may  agree. 


5 F.P.R. 


INTERNATIONAL  FOREST  PRODUCTS  LTD. 


159 


REGINA  V.  INTERNATIONAL  FOREST  PRODUCTS  LTD. 


HOLMES,  Prov.  Ct.  J. 


New  Westminster,  February  13,  1990 
Sentencing  March  30,  1990 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - s.  36(3)  (formerly  s. 
33(2)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended)  fined  $45,000  based  on 
general  deterrence  despite  exemplary  remedial  action. 

Sentencing  - $45,000  fine  imposed  ($25,000  for  count  one,  $20,000  for 
count  two)  - factors  to  consider  in  sentencing  - general  deterrence  of 
paramount  importance  - potential  but  not  actual  damage  to  fish  - prompt 
rectification  - full  acceptance  of  blame  - exemplary  environmental 
responsibility. 

Pollutant  and  Water  Body;  Anti-sapstain  dipping  chemicals  containing 
chlorophenates  through  storm  drains  into  the  River. 

Summary:  The  company  pleaded  guilty  to  two  counts  of  permitting  a 
discharge  contrary  to  section  36(3)  of  the  Fisheries  Act  R.S.C.  1985  c.  F-14, 
33(2)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended)  on  April  3rd  and  April 
28th,  1989.  Taking  into  account  swift  corrective  measures,  expenditures  of 
$525,000  to  update  their  facilities,  full  acceptance  of  responsibility  by  the 
company,  profitability  of  the  company,  borderline  obsolescence  of  the  mill  and 
exemplary  behaviour  after  the  offence.  Judge  Holmes  imposed  a fine  of  $45,000 
for  the  two  counts. 
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R.  c.  INTERNATIONAL  FOREST  PRODUCTS  LTD. 


HOLMES,  Prov.  Ct.  J. 


New  Westminster,  13  fevrier  1990 
Peine  30  mars  1990 


LOI  SUE  LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES  MODIFICATIONS  — AMENDE 
DE  45  000  $,  FONDEE  SUR  UN  PRINCIPE  GENERAL  DE  DISSUASION,  EN  DEPIT  D'UNE 
MESURE  CORRECTRICE  EXEMPLAIRE . 

PEINE  — AMENDE  DE  45  000  $ (25  000  $ POUR  LE  PREMIER  CHEF  ET  20  000  $ 

POUR  LE  DEUXIEME  CHEF)  — FACTEURS  A PRENDRE  EN  CONSIDERATION  DANS  LA  SENTENCE 
— PRINCIPE  GENERAL  DE  DISSUASION  D ' IMPORTANCE  CAPITALE  — PREJUDICE  EVENTUEL 
MAIS  NON  ACTUEL  POUR  LES  POISSONS  — RECTIFICATION  RAPIDE  — ACCEPTATION 
TOT  ALE  DU  BLAME  — RESPONSABILITE  ENVIRONNEMENTALE  EXEMPLAIRE. 

POLLUANT  ET  COURS  D'EAU  : DEVERSEMENT  DE  PRODUITS  CHIMIQUES  PAR  DES 
EGOUTS  PLUVIAUX  DANS  LA  RIVIERE. 

RESUME  : LA  COMPAGNIE  A PLAIDE  COUPABLE  A DEUX  CHEFS  D ' ACCUSATION  D 'AVOIR 
PERMIS  UN  DEVERSEMENT  CONTRAIREMENT  AU  PARAGRAPHE  36(3)  DE  LA  LOI  SUR  LES 
PECHES,  L.R.C.  1985,  CH . F-14,  LES  3 ET  20  AVRIL  1989.  LE  JUGE  HOLMES  A TENU 
COMPTE  DES  MESURES  CORRECTRICES  PRISES  RAPIDEMENT  PAR  LA  COMPAGNIE,  DES 
DEPENSES  AU  MONTANT  DE  525  000  $ QU'ELLE  A ENGAGEES  POUR  RAJEUNIR  SES 
INSTALLATIONS,  DE  SON  ACCEPTATION  TOTALE  DE  SA  RESPONSABILITE,  DE  SA 
PROFITABILITE,  DU  VIEILLISSEMENT  LIMITE  DE  L'USINE  ET  DU  COMPORTEMENT 
EXEMPLAIRE  DE  LA  COMPAGNIE  APRES  L ' INFRACTION , ET  L'A  CONDAMNEE  A UNE  AMENDE 
DE  45  000  $ POUR  LES  DEUX  CHEFS  D ' ACCUSATION . 


Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Loi  sur  les  pecheries^  S.R.C.  1970,  ch.  F-14  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  peches  L.R.C.  1985,  ch.  F-14  et  ses 
modifications. 
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REASONS/MOTIF; 

J.  Cliffe,  for  the  Crown. 

G.  Switzer,  for  the  Accused. 

SENTENCING 

HOLMES,  Prov.  Ct.  J.:  The  company  is  charged  with  two  counts  under  Section 
36(3)  of  the  Fisheries  Act  and  pleaded  guilty  on  the  13th  February,  1990  to 
each  count. 

The  first  count  dated  April  3,  1989  is  in  regards  to  the  facilities  at 
26324  Lougheed.  Inspectors  attended  to  four  areas:  the  dip  tank,  spray  unit, 
planer  mill  and  west  portion  of  the  lumber  yard.  It  was  raining  and  there  was 
stacked  lumber  in  the  yard  already  dipped.  The  storm  drains  went  directly 
into  the  river.  They  also  inspected  the  planer  mill  area  and  under  the  deck 
of  the  building.  They  found  the  recycling  system  had  been  dismantled  and  the 
barrels  receiving  the  contaminated  water  were  not  being  pumped  out,  but  were 
overflowing  to  the  river  bank  and  then  to  the  river. 

The  dip  tank  and/or  spray  unit  had  been  used  and  the  wood  had  not  been 
left  long  enough  to  dry,  but  rather  had  been  dripping  and  this  subsequently 
went  to  the  drains  of  the  mill.  Samples  were  taken  at  five  sites  near  or  at 
the  river.  The  samples  were  analyzed  and  the  results  given  to  the  company. 
These  were  all  over  the  allowable  limit. 

On  April  20,  1989,  the  date  of  count  2,  inspectors  again  attended  and 
again  it  was  raining.  They  attended  at  the  same  areas  and  took  photographs 
and  samples.  They  found  at  the  "E"  barrels,  the  system  was  together  but  the 
barrel  had  overflowed  to  the  bank  and  then  the  river  due  to  a crimped  hose. 
There  was  also  a clocked  pipe  and  this  was  being  attended  to  by  the  company. 
This  was  subsequently  unplugged  before  the  inspectors  left. 

The  inspectors  also  found  that  new  pumps  and  other  apparatus  had  been 
installed  from  their  April  3 visit,  but  it  was  not  functioning  as  it  should. 
They  also  found  wood  exposed  to  the  elements  and  a run-off  of  chemicals  to  the 
drain.  Considerable  work  had  been  done  by  the  company  to  rectify  the  problem 
from  April  3.  The  company  since  has  built  a new  roof  between  the  dip  tank  and 
planer  will  at  a cost  of  $300,000.  The  storm  recycling  system  has  been 
removed  and  now  there  is  no  discharge  to  the  river  and  it  is  controlled.  The 
dip  tank  has  a fork  lift  elevator  system  and  it  is  in  operation  now  at  a cost 
to  the  Company  of  some  $200,000.  The  company  has  expended  some  $525,000  so 
far  to  update  the  facilities. 

From  the  beginning  of  the  time  concerned,  the  company  has  accepted 
responsibility  for  the  deficiencies  in  the  system.  Defence  counsel  states  the 
company  runs  and  operates  a number  of  mills  and  had  already  implemented  a plan 
to  convert  the  chemicals  to  non  dioxins  in  the  other  mills.  The  cost  of  doing 
this  to  three  other  mills  was  over  $1,000,000.  The  mill  in  question  here  was 
old  and  the  economic  viability  of  the  mill  was  in  question.  In  December,  1988 
the  company  had  decided  to  close  the  mill  because  of  the  large  capital 
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expenditure  needed  to  bring  it  up  to  date.  In  March,  1989  the  situation 
changed.  Prices  of  lumber  were  increasing  and  at  the  time  of  the  charges  the 
old  system  was  being  used  as  a temporary  measure  with  the  new  system 
installation  scheduled  to  begin  in  May  and  to  be  completed  in  September,  1989 
at  a total  cost  of  some  $540,000.  The  new  improvements  have  been  installed  as 
detailed  above. 

This  particular  mill  scored  the  highest  of  any  mill  in  the  Province  in 
December,  1989  when  inspected. 

The  amount  of  the  fine  imposed  should  consider  a number  of  factors:  the 
size  of  the  company,  the  business  concerned,  the  amount  of  actual  and 
potential  harm  to  the  public  and  the  maximum  allowable  fine  under  the  Statute 
- in  this  case  the  sum  of  $50,000. 

Most  of  all,  deterrence  is  the  main  concern.  The  amount  must  warn  others 
who  may  be  in  the  same  situation  that  it  will  be  expensive  to  engage  in  this 
type  of  activity,  and  that  the  rules  established  for  this  type  of  activity 
will  be  enforced  to  protect  the  physical,  economic  and  social  welfare  of  the 
public. 

The  Crown  acknowledges  that  in  the  case  at  bar  the  company  has  rectified 
the  problem  with  speed  and  efficiency.  The  company  is  remorseful  and  specific 
deterrence  is  not  needed.  The  main  concern  is  that  other  companies  of  similar 
nature  be  aware  of  the  chemicals  used,  that  they  are  very  toxic,  and  that 
great  care  should  be  taken  in  their  use.  Although  there  was  no  evidence  of 
any  fish  being  harmed,  the  potential  to  harm  was  present. 

The  company  is  a financially  solid  company  and  made  a profit  of  some  4.9 
million  dollars  last  year. 

The  company  has  both  acted  responsibly,  and  is  seen  to  be  acting 
responsibly.  The  officers  of  the  company  are  here  today  and  were  here  on  the 
day  the  plea  was  entered.  The  company  has  since  hired  an  environmental 
consultant,  and  they  conduct  workshops  on  this  topic  for  their  employees  and 
are  well  on  their  way  to  being  an  environmentally  responsible  company. 

Taking  all  these  factors  into  consideration  I am  satisfied  the  principles 
of  sentencing  will  be  satisfied  in  the  following  manner.  On  Count  One  I 
impose  a fine  of  $25,000  and  on  Count  2 I imposed  a fine  of  $20,000  with  time 
to  pay  to  April  30,  1990. 
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R.  V.  ISLAND  INDUSTRIAL  CHROME  LTD. 


SARICH,  Prov.  Ct.  J. 


Campbell  River,  December  19,  1989 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  s.  36(3)  formerly  s.  33(2) 
- private  informatn  negligent  spill  - factors  in  sentencing  - amount  of  fine. 

Sentencing  - fined  $3500  - negligent  spill  of  tri valent  chromium  - small 
business  - standard  of  care  seriously  breached  where  familiarity  with 
chemicals  breeds  casual  indifference  - ecological  system  priceless  to  the 
local  community. 

Pollutant  and  Water  Body:  Chrome  plating  solution  through  storm  sewers 
into  the  Campbell  River. 

Summary;  Company  pleaded  guilty  to  a negligently  spilling  chrome  plating 
solution  into  water  frequented  by  fish  contrary  to  s.  36(3)  of  the  Fisheries 
Act  R.S.C.  1985,  c.  F-14,  as  amended  (formerly  section  33(2)  of  the  Fisheries 
Act  R.S.C.  1970,  c.  F-14  as  amended).  The  spill  occurred  on  July  20th,  1989. 
Forty-five  gallons  of  hexavalent  chromium  has  spilled  and  after  being 
neutralized  with  sodium  metabi sulphate  into  its  less  toxic  trivalent  form,  was 
hosed  through  the  storm  drain  out  into  the  river. 
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R.  c.  ISLAND  INDUSTRIAL  CHROME  LTD. 


SARICH,  Prov.  Ct.  J. 


Campbell  River,  19  d^cembre  1989 


LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS, 
PAR.  36(3)  (ANCIENNEMENT  LE  PAR.  33(2)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C. 
1970,  CH.  F-14  ET  SES  MODIFICATIONS)  — PLAINTE  PRIVEE  DE  DEVERSEMENT  AVEC 
NEGLIGENCE  — FACTEURS  DE  LA  DETERMINATION  DE  LA  PEINE  — MONT ANT  DE  L' AMENDE. 

PEINE  — AMENDE  DE  3 500  $ — DEVERSEMENT  AVEC  NEGLIGENCE  DE  CHROME 
TRIVALENT  — PETITE  ENTREPRISE  — VIOLATION  GRAVE  DE  LA  NORME  DE  PRUDENCE 
LORSQUE  LA  CONNAISSANCE  APPROFONDIE  DES  PRODUITS  CHIMIQUES  ENGENDRE 
L' INDIFFERENCE  — SYSTEME  ECOLOGIQUE  SANS  PRIX  POUR  LA  COMMUNAUTE  LOCALE. 

POLLUANT  ET  COURS  D ' EAU  : SOLUTION  DE  PLACAGE  DE  CHROME  DEVERSEE  PAR  LES 
EGOUTS  PLUVIAUX  DANS  LA  RIVIERE  CAMPBELL. 

RESUME  : LA  COMPAGNIE  A PLAIDE  COUPABLE  A L 'ACCUSATION  D 'AVOIR  DEVERSE  DE 
FAQON  NEGLIGENTE,  LE  20  JUILLET  1989,  UNE  SOLUTION  DE  PLACAGE  DE  CHROME  DANS 
UNE  EAU  OU  VIVENT  DES  POISSONS,  EN  CONTRAVENTION  DU  PAR.  36(3)  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES  MODIFICATION  (ANCIENNEMENT  LE  PAR. 
33(2)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  ET  SES 
MODIFICATIONS)  . QUARANTE-CINQ  GALLONS  DE  LA  SOLUTION  DE  CHROME  ONT  ETE 
DEVERSES  ET,  APRES  AVOIR  ETE  NEUTRALISES  AVEC  DU  METAB I SULPHATE  DE  SODIUM  DANS 
LEUR  FORME  MOINS  TOXIQUE,  ILS  ONT  ETE  POUSSES  DANS  LA  RIVIERE  PAi?  L'EGOUT 
PLUVIAL . 


Cases/Jurisprudence:  r.  v.  cotton  Felts  Ltd.  (1982)  2 C.C.C.  (3d)  287, 

C.E.H.S.G.  95,  056  (Ont.  C.A.)  Brook,  J.A.. 

R.  V.  Westmin  Resources  Ltd.  (Western  Mines  Ltd.)  [1985]  1 W.W.R.  30 
(B.C.C.A.  Seaton,  J.A.)  leave  to  appeal  to  S.C.C.  refused  (1985)  56  N.R.  240 
(S.C.C.)  (appeal  of  4 F.P.R.  487). 

R.  V.  United  Keno  Hill  Mines  Ltd.  (1980)  19  C.E.L.R.  43  Steward,  J. 
(Yukon  Terr.  Ct.) 

R.  V.  Crown  Forest  Products  Ltd.  (1987)  4 F.P.R.  113,  Schmidt,  J.  (B.C. 
Prov.  Ct.) 

R.  V.  cioverdale  Paint  and  Chemicals  Ltd.  4 Fisheries  Pollution  Reports 
82.  Seems  like  this  was  appealed  at  (1986)  1 C.E.L.R.  (N.S.)  128,  25  C.R.R. 

190  (B.C.C.A.) 
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R.  V.  Greater  Vancouver  Regional  District  et  al.  (1985)  unreported, 
Romilly,  J. 

JR.  V.  MacMillan  Bloedel  (1983)  3 F.P.R.  335  (Cashman,  J.) 

Western  Stevedoring  Co.  Ltd.  (1984)  13  C.E.L.R.  155,  3 F.P.R.  487  (BCCA) 
rev'g  (1982)  e FPR  484,  13  CELR  153  (BC  Co.  Ct.)  which  rev'd  (1982)  3 F.P.R. 
202,  11  C.E.L.R.  107  (BC  Prov.  Ct.)  leave  to  appeal  to  SCC  refused  (1984)  13 

CELR  155n,  4 FPR  486  (SCC). 

city  of  Quesnel  (1987)  4 F.P.R.  393  Perry,  J. 

Campbell  River  Lodge  Ltd.  3 F.P.R.  303  (1981)  Sarich,  PrOV.  Ct.  J. 

(subnom  Alvin  Milton  Giese) . 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R . S . C.  1985  c.  F-14  as  amended . 


Loi  sur  les  pecheries^  S.R.C.  1970,  ch.  F-14  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  peches  L.R.C.  1985,  ch.  F-14  et  ses 
modifications. 


166 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


REASONS/MOTIF; 

S.  Shook,  for  the  Accused, 

J.D.  Cliffe,  for  the  Crown. 

SARICH,  Prov.  Ct.  J.: 

MR.  SHOOK 

I appear  for  the  defendant. 

THE  COURT 

And  you  have  formally  entered  the  plea  of  guilty  on  behalf  of  the 
company? 

MR.  SHOOK 

Yes,  I waive  reading  of  the  charge  and  enter  a plea  of  guilty. 

THE  COURT 

All  right.  Go  ahead;  I'll  hear  you,  Mr.  Cliffe. 

SENTENCING  - SUBMISSIONS 

Editor's  Note:  Submissions  have  been  included  as  the  final  decision  can  only 
be  understood  in  the  context  of  the  submissions  to  sentence. 

MR.  CLIFFE 

Yes,  Your  Honour.  To  commence  my  submissions,  of  course.  Your  Honour,  as 
Your  Honour  is  no  doubt  aware,  this  a Fisheries  Act  case,  and  I do  have 
copies  of  the  relevant  legislation.  Your  Honour  will  see  from  the  information 
it  refers  --  it's  a prohibition  of  --  or  a violation  of  the  section  that 
prohibits  the  deposit  of  a deleterious  substance.  Your  Honour  will  see  that 
the  section  numbers  have  changed.  The  predecessor  was  section  33(2).  It  is 
the  same  prohibition  now  in  section  36(3).  The  penalty  provision,  as 
mentioned  in  the  information,  is  section  40(2) (b)  of  the  Fisheries  Act,  That 
is  also  attached.  Your  Honour;  it's  on  the  last  page  at  the  top.  And  it 
provides  for  a maximum  fine  of  fifty  thousand  dollars.  Again  that  has  not 
changed  since  it  used  to  be  referred  to  in  section  33(5)  of  the  Fisheries  Act. 

I am  going  to  get  into  a little  bit  of  detail,  but  the  case  is  this;  On 
the  day  in  question  at  the  premises  of  Island  Industrial  Chrome  Ltd.  here  in 
Campbell  River  there  was  a spill  of  chrome-plating  solution  in  the  chrome  room 
of  that  premise.  Approximately  forty-five  gallons  was  spilled  during  a 
transfer  operation  from  a permanent  tank  to  a temporary  one.  The  solution 
made  its  way  through  a false  floor  and  into  a drainage  canal  in  the  building, 
out  of  the  building  to  the  storm  drain  system  of  the  district,  which  took  the 
solution  to  the  Campbell  River.  In  a nutshell  that's  what  this  case  is  about. 

By  way  of  further  detail  and  as  the  matter  unfolded,  it  unfolded  as 
follows.  Your  Honour:  On  July  20th,  1989  at  1:00  p.m.  a fishery  officer  here 
in  Campbell  River  received  a call  from  a Mr.  Enns  ...  Mr.  Enns  owns  a property 
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on  the  Campbell  River  that  abuts  a storm  sewer  outfall  to  the  river,  and  he 
reported  a discoloration  of  the  water  exiting  from  the  storm  drainage  culvert 
adjacent  to  his  property.  Fishery  officers  went  to  his  property;  they 
observed  a yellowish  discharge,  and  they  took  a sample.  The  sample  was  found 
to  contain,  amongst  other  things,  chromium  at  a level  of  a hundred  and  sixty 
parts  per  million.  And  that's  the  active  ingredient  in  the  chrome-plating 
solution  which  is  alleged  here. 

At  3:00  p.m.  the  same  fishery  officer  went  to  Island  Industrial  Chrome. 
They  were  trying  to  sort  out  the  possible  sources  for  this  solution,  and  they 
went  inquiring  with  respect  to  the  discharge.  They  spoke  to  Mr.  Bueckert.  He 
at  that  time  claimed  no  knowledge  of  the  spill  taking  place  in  the  premises. 
He  took  a look  at  the  solution  and,  in  fact,  tasted  the  solution  and  told  the 
Fishery  officer  that  it  wasn't  from  their  premises. 

At  3:30  p.m.  the  fishery  officers  sought  the  assistance  of  a 
representative  from  the  district,  who  arrived  in  order  to  determine  the  source 
of  the  spill.  And  there  became  an  operation  of  pulling  man-hole  covers  and 
looking  in  the  immediate  area  to  look  for  the  yellow  coloration.  The  yellow 
discharge  was  isolated  in  the  drainage  system  to  a manhole  a few  hundred  feet 
north  and  downstream  of  Island  Industrial  Chrome.  No  yellow  discharge  was 
seen  upstream  of  the  company.  And  an  unknown  drainage  pipe  was  then  located 
running  from  the  back  of  the  premises  underground  to  a location  thought  to  be 
just  above  the  manhole  cover  where  the  yellow  discharge  was  isolated.  Now, 
samples  were  taken  from  the  storm  drain  system,  and  that  concluded  the  day  of 
the  offence  as  far  as  that  day's  investigation  was  concerned. 

On  the  21st,  the  next  day,  Mr.  Bueckert  called  the  fisheries  department, 
and  he  wanted  to  talk  about  the  chemical  that  was  found  the  day  previous.  And 
it  was  not  until  July  24th  that  there  was  an  opportunity  for  the  fishery 
officers  to  speak  with  Mr.  Bueckert.  He  was  contacted  by  phone.  Mr.  Bueckert 
then  admitted  that  his  employees  were  responsible  for  the  spill.  He  claimed 
he  wasn't  aware  of  the  spill  when  the  officer  came  on  the  first  day,  on 
July  20th,  and  that  his  personnel  admitted  to  spilling  the  chemical  only  after 
being  questioned  by  him.  Mr.  Bueckert  told  the  fishery  officer  that  an 
estimated  forty-five  gallons  of  hexavalent,  ...  chromium  had  been  dumped  on 
the  floor  in  the  chrome  room  and  that  two  bags  of  sodium  metabi sulphate  had 
been  added  to  the  chromium,  and  then  it  was  hosed  into  a small  drainage  canal, 
which  led  outside  of  the  establishment  and  connected  with  the  adjacent  storm 
drain  system. 

The  Fishery  officer  went  back  to  the  drainage  canal  as  it  exited  into  the 
Campbell  River.  He  located  a dead  skalpen  (phonetic)  fish.  At  2:10  p.m.  he 
went  to  Island  Industrial  Chrome.  He  met  with  Mr.  Bueckert  to  obtain  some 
further  details  of  the  incident.  Mr.  Bueckert  then  pointed  out  a drainage 
canal  leading  out  of  the  building,  and  he  further  admitted  — and  I'll  be 
referring  to  some  photographs.  Your  Honour  — to  filling  in  the  canal  with 
soil  in  an  attempt  to  cover  up  the  incident.  And  it  was  at  that  time  the 
investigating  fishery  officer  took  some  photographs  of  the  building  and  so  on. 


168 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


Now,  this  is  key.  At  this  stage  of  the  investigation,  Mr.  Bueckert 
pointed  out  the  chrome  room  where  the  spill  had  occurred  and  explained  that 
the  main  chroming  tank  containing  the  hexavalent  chromium  had  developed  a 
small  leak  in  its  vinyl  liner.  And  to  repair  the  leak,  the  tank  had  to  be 
drained  below  the  leak  location,  and  a temporary  tank  was  brought  in  to  hold 
the  transferred  chromium.  And  it's  at  that  time,  while  the  chromium  was  being 
transferred  to  the  temporary  tank,  two  of  the  employees  involved  into  he 
operation,  after  setting  it  up  for  transfer,  left  the  chrome  room.  And  once 
they  were  out  of  the  room,  it  was  during  this  time  that  a hose  transferring 
the  chrome  from  the  permanent  tank  to  the  temporary  tank  had  fallen  out  of  the 
temporary  tank,  letting  the  chromium  flow  onto  the  floor.  The  chromium  flowed 
through  a wooden,  cross-plank  false  floor.  It  entered  into  the  drainage  canal 
in  the  building,  flowed  outside  the  building,  and  into  the  storm  drain  system. 
The  response  by  the  company  was  to  apply  a material;  sodium  metabisulphate  was 
added  to  the  remaining  hexavalent  chromium,  and  this  converts  it  into  another 
form  of  chromium.  And  it  was,  then,  subsequently  flushed  out  the  same 
drainage  canal  with  water  via  a hose,  so  just  further  out  the  same  system. 

Mr.  Bueckert  was  cooperative,  I think  it's  quite  clear  from  the 
circumstances,  with  the  Fishery  officer,  in  explaining  what  happened  to  him. 
He  also  provided  some  material  to  the  fishery  officer,  the  chemicals  material 
safety  sheet,  and  I'll  be  referring  to  that  in  a moment. 

Now,  I have  a set  of  photographs  for  Your  Honour,  and  I just  want  to  very 
briefly  take  Your  Honour  through  that,  given  our  time  here,  just  to  give  Your 
Honour  some  further  information  of  this  incident. 

EXHIBIT  1 - PHOTOGRAPHS 

MR.  CLIFFE 

Your  Honour,  photographs  1,  2,  3,  and  4 show  this  culvert  pipe.  Your 
Honour,  that  empties  the  storm  drain  system  into  a drainage  encasement  that 
leads  right  to  the  river.  And  you  can  see  in  photographs  1 and  2 and  3 this 
yellowish  liquid;  this  is  the  chromium.  These  shots  were  taken  on  — 
photographs  1,  2,  and  3 --  were  taken  on  July  the  20th.  Photograph  number  4 
and  others  were  taken  on  the  24th  of  July,  so  you  see  it  relatively  clear.  If 
Your  Honour  turns  to  photograph  numbers  5,  6,  7,  and  8,  this  is  just  further 
shots  of  the  same  --  of  the  flow  out  of  the  pipe  going  towards  the  river.  If 
you  turn  it  on  a little  bit  of  an  angle,  as  far  as  photograph  number  5,  Your 
Honour  will  see  the  cobbles  and  so  on,  and  in  the  background  would  be  where 
the  pipe  would  be  — or  pardon  me,  the  culvert,  which  you  can't  see. 
Photograph  number  5 is  a shot  where  this  individual  --  he's  a fishery  officer 
— he's  looking  up  that  canal  which  he'd  be  looking  up  in  the  area  depicted  in 
photograph  number  5.  And  then  if  the  man  in  photograph  number  6 turned  around 
to  his  left,  he'd  be  looking  down  the  canal  to  the  river.  And  that's  depicted 
in  photograph  number  7.  And,  then,  finally  number  7,  that's  a close-up  of  the 
outfall  into  the  Campbell  River.  And  to  your  right.  Your  Honour,  would  be  — 
the  river  is  flowing  to  your  right,  and  it's  flowing  down  to  the  Campbell 
River  estuary  out  into  the  ocean. 
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THE  COURT  Yes. 

MR.  CLIFFE 

The  next  photographs  are  taken  from  the  company's  interior,  and  I thing 
just  to  give  Your  Honour  a little  bit  better  perspective  of  the  premises,  that 
last  three  photographs  in  the  book  — that's  photographs  numbers  15,  16,  and 
17  --  show  the  premises,  the  business  premises;  And  I think  that  it  is  quite 
fair,  and  the  Crown  is  going  to  be  making  a specific  submission  in  this  case, 
we're  not  dealing  with  a large  company  here.  We're  dealing  with  a small  to 
mid-size  company.  And  I think  the  photographs  clearly  depict  that.  We  see 
the  front  of  the  premises  in  photograph  number  15.  We  see  the  left  side  of 
photograph  number  15  in  photograph  number  16.  And  then  the  back  of  the 
premises  that  I referred  to.  Your  Honour,  about  where  this  drainage  canal  came 
from  the  chrome  room  you  will  see  a kind  of  bar  up  against  the  wall  near  a 
down  pipe  about  the  centre  of  the  photograph.  And  that's  — there's  a 
close-up  of  that  shot  — and  that's  the  entrance  --  or  the  exit,  pardon  me  — 
from  the  building  to  --  out  of  the  building  and  then  into  a piping  system  to 
the  storm  drain.  In  any  event,  just  going  to  the  interior  of  the  premises. 

Your  Honour  will  see  — just  going  back  to  photograph  number  9 in  sequence 

here  — 

THE  COURT  Yes,  I have  it. 

MR.  CLIFFE 

Photograph  number  9 shows  the  chrome  room,  and  Your  Honour  can  see  the 
false  wood  flooring,  and  to  Your  Honour's  far  left  there  is  a depiction  of  the 
permanent  tank.  You  can  just  see  the  edge  of  it.  And  that's  the  tank  that 

had  the  tear  in  its  lining  and  that  was  being  dealt  with  on  the  day  in 

question.  The  door  in  the  background  of  the  photograph  — Your  Honour  sees  a 
blue  door  --  that's  the  door  to  the  back  of  the  building. 

THE  COURT  To  the  outside? 

MR.  CLIFFE 

To  the  outside,  yes.  Photograph  number  10  is  a photograph  of  the 
chromium  solution,  and  Your  Honour  can  see  the  yellow  edging  around  the 
container.  Photograph  number  11  is  another  shot  of  the  tank  that  was  being 
emptied,  on  your  far  left,  and  you  will  see  the  wall  in  the  background  is  the 
back  of  the  building  again.  And  I think  that  — just  a second  --  yes,  so  you 
again  see  a bit  of  the  floor  here.  Photograph  number  12  is  just  another  shot 
from  the  room;  it's  not  significant  for  the  Crown's  purposes  here.  Photograph 
number  13  is  again  a further  close-up  of,  actually,  photograph  number  11.  And 
Your  Honour  can  see  the  edge  of  the  tank,  and  Your  Honour  can  see  a kind  of  a 
blue  board  in  the  background  there.  Your  Honour.  And  that  was  a covering  that 
was  placed  there  to  cover  the  exit  out  of  the  building.  Photograph  number  14, 
Your  Honour  will  see  a bar  up  against  the  wall,  like  a railway  track. 
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THE  COURT 

Piece  of  I-beam. 

MR.  CLIFFE 

Yes,  and  Your  Honour  will  see  two  exits  or  --  what  can  I say  — without 
any  concrete  blocks  in  the  wall  there.  If  Your  Honour  looks  at  the  one 
closest  to  the  ground,  just  flush  with  the  ground,  that  was  the  entrance  or 
the  exit  out  of  the  building  from  the  drainage  canal.  And  Your  Honour  can  see 
the  — 

THE  COURT 

Was  that  an  open  canal,  or  was  there  piping  coming  out  of  there? 

MR.  CLIFFE 

Apparently  it  was  an  open  canal,  that's  my  instructions,  an  open  canal 
into  where  the  dirt  area  had  been  filled  up,  and  apparently  there  was  an  open 
pipe  that  would  have  gone  underground  to  the  street.  And  Your  Honour  can  see 
the  street  in  the  background  of  the  photo.  And  it  would  link  up  with  the 
storm  drain  system,  the  district  storm  drain  system.  So  hopefully  that  puts 
Your  Honour  into  some  perspective  here  as  to  what  essentially  happened.  I 
have  another  document  that  I just  wish  to  show  Your  Honour  very  briefly,  and 
it  just  depicts  the  path  of  the  discharge.  My  friend  has  got  copies  of  this 
document. 

EXHIBIT  2 - DIAGRAM  OF  PATH  OF  DISCHARGE 
MR.  CLIFFE 

And  I have  highlighted  for  Your  Honour's  benefit  in  yellow.  Your  Honour, 
there  the  route,  essentially,  in  the  storm  drain  system.  I don't  think  it's 
really  — this  is  not  in  dispute,  as  far  as  I know  from  my  friend's 
discussions.  In  the  top  part  of  the  page  you  see  Island  Industrial  Chrome  Co. 
on  Willow  Street.  And  there's  an  indication  in  photographs  numbers  9 through 
14.  You  can  follow  the  yellow  line,  so  to  speak.  Your  Honour,  and  the  various 
storm  sewer  connections  all  the  way  down,  down  Willow  Street,  crossing  into  an 
open  ditch  area  as  it  makes  it  way  down  to  the  bottom  of  the  page,  and  then 
straight  underground  to  where  it  says  "culvert  discharge,"  where  there's 
photographs  numbers  1 and  8.  And  Mr.  Enns,  who  I referred  to  earlier,  he's  at 
property,  essentially,  property  2050  on  the  river. 

THE  COURT 

Yes,  it's  River  Sportsman  I believe  is  his. 

MR.  CLIFFE 

Yes,  exactly,  the  fusing  gear  sales  person. 
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THE  COURT  Yes. 

MR.  CLIFFE 

And,  of  course,  the  river,  as  Your  Honour  is  quite  well  aware,  flows  in  a 
direction  to  the  bottom  of  the  page  towards  the  estuary. 

THE  COURT  Yes. 

MR.  CLIFFE 

Now,  the  substance  in  question.  I've  referred  to  it  --  it's  referred  to 
in  the  information  as  chrome-plating  solution.  The  active  toxic  ingredient  is 
chromium.  Chromium  is  viewed  as  a hazardous  and  toxic  substance  to  not  only 
the  marine  environment  but  to  humans.  And  it  is  ranked.  I'm  advised,  in  the 
same  category  as  PCB's,  pentachlorophenates  (phonetic),  wood  preservatives, 
and  so  on.  And  as  far  as  the  United  States  is  concerned,  in  the  way  they 
consider  it  — of  course  it's  considered  a toxic  chemical  here  in  Canada,  but 
it's  not  listed;  we  don't  have  lists  of  chemicals  like  they  do  in  the  United 
States.  But  I can  tell  Your  Honour  that  it's  referred  to  as  a priority 
polluant  by  the  Environmental  Protection  Agency  of  the  United  States.  It's 
one  of  it's  a hundred  and  twenty-nine  priority  pollutants.  And  the  concern 
that  the  environmental  authorities  have  here  is  that  it's  accumulative  and 
persistent,  that  is  it  will  stay  in  the  environment,  particularly  in  sediments 
and  so  on,  and  no  doubt  as  the  Court  is  aware  it's  the  sediment  that  give 
value  to  the  fishery  as  far  as  food  and  so  on.  I'm  told.  Your  Honour,  that 
this  material  can  be  toxic,  in  its  liquid  form,  to  trout  at  levels  as  low  as 
five  point  two  milligrams  per  liter,  five  decimal  two,  keeping  in  mind  here 
the  sample  from  the  discharge  pipe  was  a hundred  and  sixty.  Now,  when  the 
environmental  authorities  look  at  this  substance,  they're  concerned  at  levels 
anything  above  one  milligram  per  liter. 

Now,  one  of  the  documents  that  was  given  to  the  fisheries  department  or 
the  fisheries  officers  investigating  was  the  chemicals  materials  safety  sheet, 
which  my  friend  also  has  a copy  of. 

EXHIBIT  3 - CHEMICAL  MATERIALS  SAFETY  SHEET 

And  it  refers  to  the  actual  chemical  and  supplier  M and  T Chemicals 
Limited  (phonetic)  of  Ontario.  And  what  I've  given  you  is  what  was  given  by 
Mr.  Bueckert  to  the  fishery  officer.  And  I just  want  to  refer  Your  Honour  to 
the  third  page  of  the  document  that  I've  given  to  Your  Honour,  and  it  refers 
to  the  various  characteristics  and  background  of  the  chemical.  And  it's 
headed,  you'll  see,  "Environmental  Information,"  Your  Honour,  at  the  top  of 
the  page  . . . 

It  says. 

Spill  response.  May  be  hazardous  to  aquatic  life  if 
released  to  open  waters.  In  case  of  spill  carefully  sweep 
up  material  and  place  in  a suitable  container,  lined  steel 
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drum,  for  disposal.  Avoid  creating  a dusty  atmosphere. 

After  sweeping,  flush  area  where  spill  occurred  with 
water;  neutralize  area  with  soda  ash;  contain  water 
residue  mixture  for  disposal. 

And  goes  on: 

Recommended  disposal,  reduce  hexavalent  chrome  to 
tri valent  form. 

And  that's  what  the  company  did;  by  adding  the  sodium  metabysulphate  it 
did  that.  And  then  it  goes  on: 

Collect  solids  and  dispose  of  solid  wastes.  Follows  all  chemical 
pollution  control  regulations. 

But  the  concern  here,  of  course.  Your  Honour,  is  after  they  did  that, 
then  they  just  sprayed  it  down  the  drainage  canal.  And  I can  advise  Your 
Honour,  and  my  friend  has  been  advised,  that  even  at  the  trivalent  form  of 
chromium,  it's  still  toxic  to  fish. 

Now,  as  far  as  the  environment  is  concerned,  and  I'm  not  going  to  bore 
Your  Honour,  I'm  certain  Your  Honour  is  quite  well  aware  of  the  value  of  the 
Campbell  River  and  its  estuary.  The  Quinsam  River,  the  Campbell  River  support 
very  important  spawning  runs  of  salmon,  of  all  species  of  salmon.  And  the 
Crown  is  asking  the  Court  to  take  judicial  notice  of  the  value  of  the  fishery 
to  this  community. 

I might  add  this,  that  one  may  think  that  there's  no  fishery  in  the 
drainage  canal  itself.  And  I'm  told  that  it  does  support  some  spawning 
salmon.  And  it's  not  of  particular  value,  but  salmon  actually  go  up  there. 
And  I told  my  friend  I was  going  to  do  this.  After  coming  up  here  last  night 
to  deal  with  this  matter,  I asked  a Fishery  officer  --  I'm  going  to  give 
evidence  here.  Your  Honour  — to  take  me  to  see  this  area.  And  there  was,  in 
fact,  an  adult  coho  in  the  encasement  area  closer  to  the  river.  In  the  first 
few  shots  that  you  saw,  there  was  a fish  in  there. 

Now,  there  was  no  observed  fish  kill  here.  There  was,  however,  some 
further  sampling  done  in  September  of  this  year  in  the  sediment  in  the  lower 
reaches  closest  to  the  exit  out  into  the  Campbell  River,  in  the  sediment  area 
where  there  was  a recording  of  three  thousand  seven  hundred  and  forty  parts 
per  million  of  chromium.  Now,  I say  that  in  one  breath  just  to  really  point 
out  some  real  evidence  here  about  the  persistence  of  this  material.  And  at  my 
request  and  as  a result  of  discussions  with  my  learned  friend,  I asked  the 
Fisheries  Department  to  resample  the  area  again,  and  they  did  do  that.  And 
levels  are  down  to,  essentially,  background  levels.  And  I'm  told  by  the 
biologist  that  what  has  happened  here  is  the  effect  of  the  fall  rains  and  so 
on  has  had  a flushing  effect  with  the  sediment.  And  so  it's  down  to  levels 
that  can  be  tolerated.  So  I point  this  real  piece  of  evidence,  there's  some 
evidence  of  this  material  into  the  environment  here. 
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The  accused  itself,  I am  told.  Your  Honour,  is  — and  I'm  certain  my 
friend  will  advise  Your  Honour  — is  one  of  two  chroming  businesses  here  in 
the  district.  I'm  told  that  the  company  employs  approximately  ten  people. 
And  I have  acknowledged  to  Your  Honour  that  the  photographs  quite  easily 
depict  a small  business,  a small  to  mid-size  business  here  in  the  community. 
I am  told,  and  I know  my  friend  will  emphasize  to  Your  Honour,  that  there  has 
been  renovation  work  by  the  company  to  prevent  a similar  type  of  accident.  I 
don't  intend  to  get  into  the  details  of  it.  I'm  told  that  some  five  thousand 
dollars  has  been  spent  in  that  regard.  And  the  Crown  is  asking  Your  Honour  to 
consider  that  in  mitigation  of  sentence. 

The  principals  here.  Your  Honour,  in  the  Crown's  respectful  submission 
are  general  deterrence.  Your  Honour  is  dealing  with  the  imposition  of  a fine. 
And  the  Crown  says  this,  that  the  fine  must  be  substantial  enough  to  signal  to 
others,  even  small  business,  that  the  commission  of  pollution  offences  is  not 
going  to  be  tolerated  by  society  and  that  such  fines  should  not  be  a licence. 

And  I have  a case  that  I'm  going  to  quickly  refer  to  Your  Honour  here. 
I'll  just  give  the  bundle  of  cases  I'm  going  to  very  briefly  refer  to.  The 
first  one  is  i?.  v.  cotton  Felts  Ltd.  Your  Honour.  And  at  page  294  — and  I've 
given  these  cases  to  my  friend  --  page  294;  this  was  a case  under  the 
Occupational  Health  and  Safety  Act  of  Ontario.  And  it's  a decision  of  the 
Ontario  Court  of  Appeal.  And  it's  a unanimous  judgement.  Brook,  J.A.  giving 
the  judgement.  And  the  Court  says  this; 

The  Occupational  Health  and  Safety  — I'm  reading  from  page  294,  Your 
Honour,  the  first  real  paragraph  — The  occupational  Health  and  safety  Act  is 
a part  of  a large  family  of  statutes  creating  what  are  known  as  public  welfare 
offences.  The  Act  has  a proud  place  in  the  groups  of  statutes,  because  its 
progenitors,  the  Factory  Acts,  were  among  the  first  modern,  public  welfare 
statutes  designed  to  establish  standards  of  health  and  safety  in  the 
workplace.  Examples  of  this  type  of  statute  are  legion  and  cover  all  facets 
of  life,  ranging  from  safety  and  consumer  protection  to  a ecological 
conservation.  In  our  complex,  interdependent,  modern  society  such  regulatory 
statutes  are  accepted  as  essential  in  the  public  interest.  They  ensure  the 
standards  of  conduct,  performance,  and  reliability  by  various  economic  groups 
and  make  life  tolerable  for  all. 

To  a very  large  extent  the  enforcement  of  such  statutes  is  achieved  by 
fines  imposed  on  offending  corporations.  The  amount  of  the  fine  will  be 
determined  by  a complex  of  considerations  including  the  size  of  the  company 
involved,  the  scope  of  the  economic  activity  in  issue,  the  extent  of  the 
actual  and  potential  harm  to  the  public,  and  the  maximum  penalty  prescribed  by 
statute.  Above  all  the  amount  of  the  fine  will  be  deterined  by  the  need  to 
enforce  regulatory  standards  by  deterrence. 

And  then  the  Court  goes  on  to  say  this  — And  I do  commend  those  two 
pages  to  Your  Honour;  I'm  just  going  to  highlight  for  the  sake  of  time  here; 
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...  The  paramount  importance  of  deterrence  in  this  type  of 
case  has  been  recognized  by  this  Court  in  a number  of 
recent  decisions. 

And  the  Court  sites  r.  v.  Hoffman  Laroche  Ltd.  (phonetic).  And  it  says 

this: 

In  conclusion  --  and  he  cites  this  case  --  I feel  that  a 
fine  that  is  more  than  nominal  but  which  is  not  harsh 
would  be  inappropriate  in  this  case.  The  amount  must  be 
substantial  and  significant,  so  that  it  will  not  be  viewed 
as  merely  a licence  for  illegality  nor  as  a mere  slap  on 
the  wrist.  The  amount  must  be  one  that  would  be  felt  by 
this  defendant.  It  should  also  serve  as  a warning  to 
others,  who  might  be  minded  to  engage  in  similar  criminal 
activity,  that  will  be  costly  for  them  to  do  so  even  if 
they  do  not  succeed  in  their  illegal  aims. 

And  it  goes  on  on  the  next  page,  and  I don't  intend  to  refer  to  it. 
Essentially,  in  other  words,  saying  just  what  that  quote  refers  to. 

The  next  case.  Your  Honour  --  and  I think  it's  trite  to  say  that  there's 
been  a real  awareness,  in  the  Crown's  respectful  submission,  with  respect  to 
the  society's  view,  I think,  up  to  the  last  couple  of  years,  essentially.  Your 
Honour,  in  the  Crown's  view,  that  the  environment  is  something  to  take  as 
being  important  and  valuable  to  us.  And  the  Crown's  respectful  submission 
this  has  been  reflected  in  some  recent  decisions  from  our  Courts,  dealing  with 
this. 


And  I cite  the  case  of  westmin  Resources ^ just  in  indicia.  Your  Honour, 
and  it  refers  to  the  judgement  on  the  last  page  of  Mr.  Justice  Seaton  of  our 
Court  of  Appeal.  And  you  may  recall  this  case.  This  is  a case  that 
originated  from  this  jurisdiction  about  counsel  appearing  and  changes  of  name 
and  all  this  malarkey,  so  to  speak.  Your  Honour,  but  the  Court  says  this: 

I agree  with  both  my  brothers.  The  appeal  is  allowed  and 
a new  trial  ordered.  I express  the  suggestion  to  the 
accused  that  the  community  as  a whole  considers  pollution 
to  be  a very  important  matter.  I would  hope  that  on  the 
retrial  the  accused,  too,  would  think  so  and  would  face 
its  responsibility  to  deal  with  the  matter  on  its  merits. 

And  it's  that  previous  sentence,  that  here's  our  Court  of  Appeal  saying 
just  what  society  is  saying. 

My  friend  has  told  me  that  he  will  be  referring  to  the  next  case  in  the 
materials.  It's  the  case  of  r.  v.  united  Keno  hui  Mines  Ltd..  And  I cite 
these  three  cases  here.  Your  Honour,  as  really  basically  principles  in  these 
kinds  of  matters.  United  Keno  Hill  Mines  was  a case  where  there  was  a maximum 
potential  fine  of  five  thousand  dollars.  Under  the  Northern  inland  waters  Act 
the  accused  violated  a permit  and  was  fined  fifteen  hundred  dollars.  The 
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interesting  comment  comes  on  page  47  of  the  judgement,  and  I'm  looking  at  the 
first  real  paragraph  at  the  top  of  the  page.  Your  Honour.  It  begins: 

The  range  of  inherent  criminality  in  pollution  offences 
can  be  extreme.  Actions  may  be  negligent  or  premeditated, 
and  the  ramifications  may  range  from  trivial  littering 
offences  to  offences  precipitating  untold  destruction  to 
resources,  property,  and,  in  some  cases,  death.  Each 
offence  must  be  sentenced  in  accord  with  its  specific 
facts,  but  pollution  offences  must  be  approached  as 
crimes,  not  as  morally  blameless,  technical  breaches  of  a 
regulatory  standard. 

And  it's  that  last  sentence  that  the  Crown  leaves  with  you  with  respect 
to  the  nature  of  this  particular  type  offence. 

Now,  the  Court  considers  a number  of  factors  in  this  case  as  to  what  Your 
Honour  should  be  considering  in  sentencing  a corporation.  And  on  page  47  they 
refer  to  the  nature  of  the  environment  and  extent  of  the  injury.  And  I've 
touched  on  that.  Your  Honour;  the  nature  of  the  environment  here  is  an 
important  one,  the  Campbell  River;  the  extent  of  the  injury,  as  I've  said, 
there  is  no  observed  harm  here.  However,  there  was  the  presence  at  around  the 
time  of  the  incident  of  some  of  this  material  in  the  sediment,  but  it  appears 
to  have  removed  itself  naturally. 

Now,  in  the  paragraph  that  begins  "Extent  of  injury"  in  the  last  sentence 
of  that  paragraph  before  the  quote.  Your  Honour,  the  Court  says  this: 

In  some  cases  not  only  the  actual  damage  caused  but  the 
potential  damage  that  might  have  emanated  from  the 
polluter's  activities  must  be  considered. 

And  I say  this  and  pause,  that  this  case  is  really  a negligent  situation. 
The  end  of  the  day,  this  is  what  it  really  is.  Now,  the  Court  goes  on  on 
pages  49  through  51,  52,  and  cites  some  of  the  factors  that  the  Courts  should 
consider.  I'm  certain  my  friend  will  refer  you  to  these,  and  they  talk  about 
the  criminality  — this  on  page  49,  Your  Honour  --  criminality  of  conduct. 
And  I say  this  is  not  an  accident;  this  is  negligence  in  all  the 
circumstances.  The  extent  and  attempts  to  comply,  remorse,  the  size  of  the 
corporation  — and  they  say  this,  and  the  Crown,  of  course,  invites  Your 
Honour  to  adopt  this;  I think  it's  common  sense  in  dealing  with  a smaller 
corporation.  On  page  50  the  Court  says,  "Conversely  --  " there's  a size  of 
the  corporation  is  the  topic  D,  and  there's  a sentence  that  begins  about  — 
it's  the  third  sentence  in  that  selection.  Your  Honour.  It  says: 

Conversely,  smaller  corporations  are  not  fined  as  severely 
for  similar  offences.  This  approach  is  principally 
motivated  by  the  desire  to  ensure  the  fine  imposed  in  the 
case  of  a large  corporation  is  not  readily  absorbed  as  a 
simple  cost  of  doing  business  or  as  a mere  slap  on  the 
wrist.  In  the  case  of  smaller  corporations  the  Courts 
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attempt  to  avoid  destroying  the  economic  viability  of  the 
corporation  by  imposing  a crippling  fine. 

And  the  Crown  is  asking  Your  Honour  to  do  this  here. 

Now,  it  mentions  also  criminal  record.  There  is  no  other  previous 
conviction  here.  Your  Honour.  And  I'm  told  that  there  is  no  compliance 
history  here,  no  administrative  record  either. 

As  to  my  specific  submissions,  I say  this  to  Your  Honour,  that  Your 
Honour  consider  firstly  the  very  important  paramount  principle  of  general 
deterrence,  society's  concerns  over  pollution  and  protection  of  the 
environment,  and  more  specifically  in  this  case  the  extremely  toxic  chemical 
that  was  being  handled  here.  We're  dealing  with  a chrome  business,  and  I hope 
I'm  not  describing  this  the  way  I want  to  say  to  it,  but  perhaps  on  this 
particular  day  there  was  such  a familiarity  with  the  chromium  that  it  breeded 
(sic)  contempt;  I don't  know.  But  here  we  have  a transfer  operation  and  a 
situation  where  spilling  onto  that  floor  would  lead  to  the  storm  drains  and 
out  to  the  environment.  The  design  of  the  building  at  that  time.  Your  Honour, 
as  far  as  the  flooring  in  the  chrome  room,  not  necessarily  where  the  tanks 
were  located,  of  course  --  and  I've  emphasized  this  to  Your  Honour  --  a spill 
in  that  area  would  have  gotten  to  the  environment.  And  I'm  told  the  company 
has  done  work  in  the  regard.  There  appears  to  be  a suggestion  in  the 
circumstances  of  perhaps  something  of  a cover-up  of  the  incident,  but 
essentially,  and  I think  in  the  vernacular,  Mr.  Bueckert  "fessed  up"  to  the 
Department  of  Fisheries  and  Oceans  and  was  cooperative. 

The  Crown  asks  Your  Honour  to  note  the  maximum  fine  is  fifty  thousand 
dollars.  And  it  says  to  this  Court  that  it  shouldn't  be  the  Courts  that  have 
to  send  out  the  signals  to  business,  small  or  large,  that  so  long  as  you  get 
charged  and  you  do  the  work,  that's  good,  and  pat  you  on  the  head.  There's 
now  a realization,  in  the  Crown's  view,  that  the  environment  has  got  to  be 
protected;  you  have  to  guard  your  business.  And  the  Crown  says  here  at  the 
end  of  the  day,  after  considering  the  work  done,  that  a fine  approaching  the 
--  in  the  range  of  the  five  and  six  thousand  dollar  range  should  be  one  that 
sends  a signal  to  others  that  this  conduct  is  not  to  be  tolerated. 

And  I leave  Your  Honour  --  and  I'll  just  summarize  two  cases.  One  is  the 
Greater  Vancouver  Regional  District  Case  from  1985  from  yOUr  brother  Romilly 
I'm  just  going  to  comment  very  generally  on  the  cases.  Your  Honour,  not  cite 
it.  It  was  an  accident  case.  It  was  glue  was  used  in  sealing  pipes  and  so 
on,  and  chlorinated  water  had  essentially  eaten  away  the  glue,  chlorinated 
water  had  got  into  the  Coquitlam  River,  and  some  fish  fry  were  killed,  and  the 
Court  saw  fit  in  the  accident  situation  to  impose  a fine  of  seventy-five 
hundred  dollars. 

The  other  case  is  the  cioverdaie  paint  case,  and  I'm  prepared  to 
acknowledge  for  the  sake  of  this  case  that  Cioverdaie  Paint  is  a bigger 
company  than  Island  Industrial  Chrome.  And  that  was  a case  of  a vandal  doing 
some  damage  at  a chlorophenate  dump  site  for  Cioverdaie  Paint.  Material 
flowed  into  a river;  there  was  a fish  kill.  And  the  Courts  saw  fit  in  that 
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case,  even  though  there  was  the  actions  of  a vandal,  to  impose  a fine  of  ten 
thousand  dollars. 

And  they're  kind  of  oddball  cases,  and  I thing  these  cases  are  all  over 
the  map.  I think  that's  what  we're  seeing,  and  I wanted  to  show  two  cases, 
perhaps  at  the  lesser  end  of  negligence,  that  is  something  that  is  difficult 
to  control.  But  here  we  do  have  aspects  of  control. 

Those  are  my  submissions.  Your  Honour.  I'm  sorry  to  be  so  long-winded. 
Thank  you. 

MR.  SHOOK 

Thank  you.  Your  Honour.  First  of  all,  a little  about  Island  Industrial 
Chrome.  It's  a family-owned  business.  It  was  started  ten  years  ago  by 
Ken  Bueckert's  father,  and  it's  now  being  operated  by  Ken  and  has  been  for  the 
— he's  been  the  general  manager  for  the  last  three  years.  Started  with  three 
employees  ten  years  ago,  and  now  has  eighteen  full-time,  three  part-time 
employees.  It  is,  in  essence,  a small  machine  shop,  which  specializes  in  the 
manufacture  and  repair  of  hydraulic  cylinders.  It  services  the  forest  and 
mining  industries,  and  chrome  is  used  on  the  plating  and  the  resurfacing  of 
the  hydraulic  cylinders. 

As  to  the  facts,  I want  to  point  out  this  is  the  first  spill  of  chromium 
in  the  company's  existence,  the  first  in  ten  years.  In  the  normal  course  of 
their  operation,  there  is  no  waste  product  from  the  chrome  room.  All  of  the 
chrome  is  used;  it  is  reused.  It  stays  in  the  tanks.  So  there  is  nothing 
that  is  ever  discharged  from  that  room.  And  in  essence  there  hasn't  been  a 
problem  until  this  incident.  And  unfortunately,  I think,  because  there  hasn't 
been  a problem,  the  response  to  the  problem  was  not  carried  out  in  a proper 
manner,  and  proper  procedures  were  not  established.  And  Ken  Bueckert,  on 
behalf  of  the  company,  readily  admits  that  that  is  really  where  he  was  at 
fault,  in  applying  enough  diligence  to  establish  proper  procedures  to  deal 
with  an  accident,  spillage  and  unforeseen  circumstances.  It  hadn't  happened 
before,  and  that  left  a problem  with  people  not  really  aware  of  what  should  be 
done. 


The  chrome  room  was  built  with  the  hazards  of  chrome  in  mind.  And  there 
was  basically  an  initial  investment  of  about  thirty  thousand  dollars  in  the 
building  of  that  chrome  room,  so  that  it  would  be  basically  self-contained. 
And  with  that  in  mind,  the  tanks  that  hold  the  chrome  are  buried  under  — or 
not  buried  — but  they're  encased  in  concrete  down  in  a — they  sit  in  a 
concrete  pit.  And  so  over  these  ten  years  there's  been  very  little  danger  of 
anything  like  this  occurring. 

Now  the  other  factor  in  relation  to  this  offence  is  that  Ken  admits  that 
his  knowledge  of  the  effect  of  chrome  were  not  what  it  should  have  been.  It 
was  only  after  the  laying  of  this  charge  that  he  understood  the  toxicity  of 
the  subject,  and  from  the  Crown  he  learned  that  it  was  on  one  of  the  U.S. 
Environmental  standards  hit  list  of  one  hundred  and  twenty-nine  dangerous 
chemicals.  There  was  nothing  published  to  him  in  his  work  with  this  chemical 
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to  indicate  it  had  that  much  danger.  Now,  my  friend  has  read  the  spill 
warnings  that  the  supplier  of  chrome  supplied  to  Ken  Bueckert.  And  he  handed 
these  over  to  the  Crown.  Ken  does  not  want  to  use  this  as  an  excuse,  and  he 
says  he  lacks  diligence,  but  he  wants  to  say  he  was  somewhat  misled  by  the 
lack  of  information  from  the  distributor  of  this  material  as  to  how  toxic  it 
can  really  be.  And  the  spill  response  says  it  "may  be  hazardous  to  aquatic 
life  if  released  to  open  waters."  ...  I'm  reading  from  — my  friend  read  from 
page  3,  and  that  starts  off,  "Spill  response,"  at  the  very  top,  "may  be 
hazardous  to  aquatic  life  if  released  to  open  waters."  It  goes  on  and  talks 
about  reducing  it  from  the  hexavalent  chrome  to  the  tri valent  form.  And 
that's  what  was  done,  and  unfortunately  it  was  thought  that  that  neutralized 
the  substance  before  it  was  flushed  out  the  drain.  And  if  you  read  that  it 
says,  "Neutralize  area  with  soda  ash."  There  is  also  — there  are  actually 
two  substances  that  are  used.  The  other  chromium  base  that  is  used,  in  act 
the  spill  response  goes  on  and  says,  "Small  amounts  may  be  flushed  to  drain 
with  large  volumes  of  water,  and  the  discharge  to  public  sewage  authority 
should  coincide  with  all  applicable  local  permits  and  notification."  And 
that's  the  other  compound  that  was  used. 

EXHIBIT  4 - LIST  (SPILL  RESPONSE) 

MR.  SHOOK 

Mr.  Bueckert  says  he  didn't  pay  enough  attention  to  that.  He  did  not 
train  his  employees  adequately  in  terms  of  response  to  that  situation.  He 
says,  "You  know,  I have  household  chemicals  in  my  house;  they  have  warnings 
that  are  as  dire  as  this  particular  warning,  and  I should  have  known  better." 

Now,  he  did  take  full  responsibility  for  this  matter.  The  Crown  has 
referred  to  the  initial  cover-up  of  the  drainage  area,  and  I want  to  point  out 
this  is  a first  time  experience  for  Mr.  Bueckert.  There  never  has  been  a 
spillage  before,  never  a warning.  And  he  on  July  21st  took  it  upon  himself  to 
phone  the  Fisheries  officers  to  admit  his  involvement  in  this  matter.  Their 
investigations  was  on  the  20th;  they  went  home.  He  learned  subsequently;  he 
thought  about  the  situation.  He  phoned  the  next  day,  and  then  they  got  hold 
of  him  three  days  later.  And  he  was  totally  cooperative  with  the  Fisheries 
and  took  full  responsibility  at  an  early  stage,  perhaps  not  right  away,  but  at 
a very  early  stage  in  all  of  this. 

Now,  in  addition  he  has  responded  to  that  problem  by  totally  sealing  the 
chrome  room.  And  I have  for  Your  Honour  an  exhibit,  which  is  a letter  to  the 
waste-management  branch,  and  it  has  a diagram  of  the  chrome  room  and  the  work 
that  is  done  on  that  chrome  room.  Now,  Island  Industrial  Chrome  has  invested 
a further  five  thousand  dollars  in  terms  of  labour  and  material  to  make  that 
room  basically  spill-proof.  It  is  totally  sealed  now.  The  layout  is  set  out 
in  your  colored  diagram.  As  you  can  see,  surrounding  the  perimeter  of  the 
room  are  eight  inches  high  by  eight  inches  wide  raised  and  sealed  cement 
walls.  There  is  no  exit  to  a drainage  area,  a drainage  ditch  as  there  was 
before.  And  I do  want  to  say  to  Your  Honour  the  area  of  exit  before  these 
renovations  and  remedial  work  was  done,  was  not  open.  There  was  a big-o 
drainage  ditch  there.  So  it  wasn't  an  open  drainage  area;  it  was  a big-o 
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perimeter  that  was  basically  there  to  take  the  water  from  the  roof  and  from 
the  building  and  drain  it  away  into  the  sewage  area.  That's  where  the  opening 
in  the  wall  led  to. 

My  friend  also  referred  to  a door  in  the  photographs,  a blue  door.  And  I 
just  want  to  correct  that  by  saying  that's  not  a door;  that's  a rectifier 
which  was  used  in  the  electrical  processing  plant,  not  that  it  was  important, 
but  just  to  correct  that.  Anyway,  getting  back  to  the  diagram,  the  room  is 
totally  contained.  The  new  addition  has  been  the  area  of  yellow,  which 
basically,  if  there's  a spill  in  the  two  main  chrome  tanks,  there's  a spill  in 
the  two  main  chrome  tanks,  there's  a sloping  concrete  floor  that  is  sealed  and 
that  drains  any  spillage  into  a chrome  tank,  and  it  contains  any  spillage.  So 
we  have  the  situation  now  that  if  there  is  a leakage,  in  fact  if  the  total 
amount  of  chrome  in  that  room  spilled  out  of  its  containers,  it  would  not 
leave  the  concrete.  There  is  enough  capacity  within  the  sealed  cement  so  that 
it  holds  all  of  the  liquid  chromium  intact.  There  are  also  two  additional 
chrome  tanks  that  are  placed  outside  of  the  building  in  case  the  absolute 
unforeseen  happens  and  the  chrome  somehow  manages  to  get  out  of  the  building. 
There  is  no  drain;  it's  totally  sealed.  And  if  you  note  Mr.  Bueckert's  notes 
at  the  bottom,  the  total  volume  capacity  of  the  room  exceeds  the  total  volume 
of  chrome  solution  that  can  be  held  in  the  tanks  by  about  three  thousand 
litres. 

EXHIBIT  5 - LETTER  FROM  ISLAND  INDUSTRIAL  CHROME  CO.  LTD.  DATED 
3 NOVEMBER  1989 

MR.  SHOOK 

Now,  in  addition  to  the  work  on  the  room,  the  employees  have  all  been 
taught  an  appropriate  spill  response.  They've  all  been  informed  of  the 
appropriate  spill  response,  and  a memorandum  dealing  with  the  spill  response 
is  set  up  in  the  chrome  room  and  as  well  in  the  coffee  room,  so  there  now  is 
an  awareness  as  to  what  to  do  should  there  ever  be  a problem  again. 

Now,  a little  bit  more  about  the  company,  and  that  is  Ken  Bueckert  is 
proud  of  the  company  and  its  growth  and  its  community  involvement.  He  has 
always  tried  to  maintain  a clean,  healthy,  and  safe  premises  for  his 
employees,  and  he  has  been  environmentally  concerned.  He  feels  his  company 
has  done  more  in  the  past  in  that  regard  than  many  other  industrial  outfits 
that  he's  visited,  in  particular  other  chromium  outfits.  He  felt  his 
safeguards  were  adequate  at  that  time,  but  he  learned  that  they  were  not. 
He's  been  very  upset  at  this  spill.  He's  lost  sleep  on  a number  of  occasions, 
particularly  in  the  week  after  this  incident  as  a result  of  this  spill.  He 
realizes  the  seriousness  of  the  spill  and  the  potential  hazards  and  the 
potential  to  harm  Campbell  River's  environment.  He  treats  it  as  a serious 
business.  He  is  proud  of  his  reputation  of  his  company  in  the  community.  It 
is  actively  involved  in  community  affairs;  it  is  involved  in  Salmon  Festival; 
it  is  involved  with  the  Jaycees;  it  is  involved  with  other  service 
organizations.  And  he  is  particularly  involved  in  minor  sports  in  the 
community.  Virtually  his  company  sponsors  teams  in  virtually  every  youth 
sport  in  the  community.  He  has  tried  to  keep  the  company  actively  involved. 
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and  it  is  an  integral  part  of  this  community.  So  the  seriousness  of  the 
salmon  industry  and  tourism  industry  is  not  lost  on  this  company.  It  was,  as 
the  Crown  has  characterized  it,  negligence.  There  was  a mistake  made. 
There's  been  an  appropriate  response  to  that  mistake. 

Now,  I wish  to  refer  Your  Honour  to  a number  of  factors  regarding 
sentencing.  And  I would  first  refer  Your  Honour  to  the  united  Keno  Mines 
case.  I'm  sure  Your  Honour  is  familiar  with  ...  On  page  49  of  that  decision, 
there  is  a summary  of  factors  that  are  of  importance,  and  one  is  the 
criminality  of  the  conduct.  I'm  going  to  be  very  brief  and  just  say  this  is 
careless  and  negligent,  lack  of  due  diligence,  rather  than  having  any  heinous 
or  criminal  element  to  it.  There  is  a discussion  of  remorse,  and  the 
judgement  starts  out  by  saying: 

Talk  is  cheap;  action  speaks  much  clearer  to  the  Courts 
about  the  degree  of  corporate  contrition  than  the 
smoothest  of  apologies  enunciated  by  counsel. 

And  I want  to  point  out  here  that  Mr.  Bueckert  has  shown  remorse,  and  he 
has  done  something  about  it.  He  has  followed  these  guidelines;  he  has 
remedied  the  situation  so  it  won't  happen  again,  at  expense  to  the  company; 
and  he  has  been  totally  cooperative  with  the  Crown  and  the  Fisheries  officers. 

The  size  of  the  corporation,  and  the  size  of  the  corporation  is  it's  a 
small  family,  community  business  not  a large  corporation.  Profits  realized  by 
the  offence  on  page  51;  well,  there  are  not  profits  realized  by  this  offence 
or  savings  made.  It's  a matter  of  carelessness.  Next  factor  is  criminal 
record,  and  of  course  there  is  no  criminal  record  here.  This  is  a first; 
there's  never  been  a warning  or  anything  in  the  past.  And  that,  I submit,  is 
an  important  factor  in  this  matter.  One  of  the  other  factors  mentioned  in 
that  case  is  the  nature,  and  it's  mentioned  in  most  cases,  the  nature  of 
environmental  damage.  And  I submit  that  in  this  case,  luckily,  there  was 
none.  The  Crown  has  indicated  that  the  natural  conditions  and  the  rain  water 
has  basically  flushed  -- 

THE  COURT 

I'm  not  quite  prepared  to  accept  the  fact  that  there  was  none,  although 
the  Crown  has  not  proven  that  there  is  some,  there  is  enough,  I think, 
knowledge  of  this  to  show  that  there  is  toxicity,  that  it  is  persistent,  that 
it  remains  in  the  environment,  even  if  it's  not  in  one  place.  So  while  there 
was  no  evidence  that  there  was  serious  toxic  injury,  there  is  also  no  evidence 
that  there  was  not,  because  of  this  particular  nature  of  it  I believe  that  in 
order  to  take  that  in  comment  it  would  have  to  be  taken  into  the  context  of 
that  particular  concept.  I realize  that  the  burden  is  on  the  Crown,  but  in  a 
case  of  this  kind  it's  not  entirely  true,  I think,  to  say  this  kind  of  — or 
to  put  it  in  that  context. 


MR.  SHOOK  Well,  I — 
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THE  COURT 

I understand  what  you're  saying,  Mr.  Shook,  that  there  is  no  visible 
evidence  that  there  has  been  a damage  to  the  environment,  but  -- 

MR.  SHOOK 

Yes,  I think  I want  to  at  least  emphasize'  that  there  has  been  no  fish 
kill , as  a result. 

THE  COURT 

Yes,  I realize  that. 

MR.  SHOOK 

There's  certainly  been  no  observable  --  there's  perhaps  a potential. 
That  potential  has  been  diminished  as  the  flushing  of  the  — natural  flushing 
that  occurs  in  the  environment  through  rain  and  other  sources  has  brought 
those  levels  down  to  normal  levels. 

THE  COURT 

But  if  you  look  at  that  aspect  of  it,  in  the  circumstance  under  which  it 
has  entered  the  river,  it  could  be  that  that  aspect  of  its  is  more  dangerous 
than  any  other.  Because  the  brackish  water  at  the  mouth  of  that  estuary  is  a 
feeding  ground  for  a great  number  of  fish  at  great  different  stages  of 
migration.  And  it  is  one  of  the  nurturing  areas,  largest  and  most  prolific 
nurturing  areas  on  the  whole  coast.  And  anything  that's  washed  down  from  that 
place,  now,  and  I'm  speaking  here  from  personal  knowledge,  could  have  more 
devastating  effect  being  washed  down  with  the  rains  and  the  water  than  it 
would  if  it  remained  in  the  particular  areas  where  it  was.  And  again  none  of 
this  is  evidence  before  me.  I do  not  pay  — and  I will  not  allocate  any 
weight  to  this  in  my  consideration.  But  by  the  same  token  I am  not  prepared 
to  receive  submissions  that  there  is  no  danger  or  that  there  was  no  damage 
because  it's  not  visible  damage,  or  that  the  damage  is  less  because  it's 
washed  down.  I think  perhaps  that  aspect  of  it,  you  might  not  stress,  because 
it's  not  going  to  give  you  too  much  benefit  in  these  circumstances. 

MR.  SHOOK 

I just  --  I don't  want  to  leave  it  alone  quite  yet,  and  I just  want  to 
emphasize  that  the  levels  from  the  sampling  on  December  8th  are  levels  — the 
samplings  taken  from  the  river  and  various  locations  along  the  river  are  back 
to  what  is  commonly  and  naturally  found  in  the  environment. 


THE  COURT  Yes,  all  right. 
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MR.  SHOOK 

Now,  in  terms  of  penalty  the  Crown  has  asked  for  a fine  in  the  range  of 
five  to  six  thousand  dollars.  In  sum.  I'm  asking  that  the  fine  — I'm 
submitting  that  a fine  is  an  appropriate  penalty,  but  I'm  asking  that  a lesser 
fine  be  imposed  than  that.  And  there  a number  of  factors,  and  there  are  a 
numbers  of  cases  that  I'm  going  to  just  put  before  Your  Honour.  The  range 
seems  to,  I think,  be,  in  my  submission,  in  the  thousand  to  six  thousand 
dollar  range.  And  there  are  a number  of  cases.  My  friend  and  I have  talked 
about  these  cases  in  the  past.  One  is  a decision  of  Judge  Cashman,  in 
R.  V.  MacMillan  Bioedei,  These  are  similar;  this  is  a 1983  decision  where  a 
highly  toxic  substance  leaked  into  a small  stream  that  flows  through  the  mill. 
The  chemical  was  stored  in  a tank.  It  was  basically  a negligent  spill  again, 
where  an  foresight  could  have  prevented  it.  And  the  element  of  deterrence  was 
considered.  The  fine  was  four  thousand  dollars,  and  this  seems  to  be  quite  a 
common  fine  for  this  particular  offence.  And  what  I want  to  point  out  that 
what  distinguishes  my  client's  offence  from  this  is  virtually  the  size  and  the 
impact  of  that  fine.  I think  probably  most  of  these  cases  establish  a fine  in 
the  four-thousand-dol lar  range  as  being  appropriate,  but  they  are  much  bigger 
concerns  such  as  Mac  and  Bio  or  Crown  Forest  Products,  and  the  size  of  my 
client,  the  fine  has  a much  bigger  impact.  The  remedial  work  of  five  thousand 
dollars  has  a much  bigger  impact  on  him,  and  for  that  reason  I suggest  a 
smaller  fine  would  be  appropriate. 

The  next  case  is  v.  crown  Forest  Industries.  It's  a decision  of  your 
brother  Justice  Judge  Schmidt,  and  in  that  case  again  a negligent  spill  of 
toxic  chemical  where  the  Crown  was  asking  for  an  eighty  thousand  dollar  fine, 
and  again  a four  thousand  dollar  fine  was  imposed,  primarily  because  of  the 
cooperation  of  Crown  Forest  Products.  And  again  I point  out  the  distinction 
between  the  size  of  Crown  Forest  and  my  client.  There  is  a decision  of  Judge 
Hutchison,  the  Western  Stevedoring  decision,  where  they  were  actually  at 
provincial  courts  was  a thirty-five  thousand  dollar  fine  on  a spill  of  a toxic 
chemical.  There  was  a rapid  clean-up  effort,  and  again  because  it  was  a 
negligent  spill  and  commendable  clean-up  efforts  by  the  company,  that  fine  was 
reduced  to  two  thousand  dollars,  again  involving  a larger  company. 

I point  out  in  the  United  Keno  mines  case  the  fine  was  fifteen  hundred 
dollars,  although  that  is  some  time  ago.  There  is  a City  of  Quesnel  case 
where  sixty-five  hundred  dollars  was  fined,  where  again  it  was  an  act  of 
vandalism,  but  there  was  a large  fish  kill,  and  there  were  a number  of  counts. 
And  I have  that  decision  as  well.  And  all  of  these  offences  are  somewhat 
different  and  perhaps  not  all  the  same,  but  they  establish  a range  of  fines. 
And  lastly  I give  to  Your  Honour  an  old  decision  of  yours.  It's  an  1981 
decision  involving  Alvin  MUtion  Giese  (phonetic),  and  this  is  where  a backhoe 
operated  in  the  Campbell  River.  I think  it  was,  I was  the  Crown  on  that  one, 
it  was  more  of  an  intentional  matter  than  this  particular  offence.  There  was 
heavy  silting  observed.  Of  course  we're  not  dealing  with  a toxic  chemical, 
but  another  similarity  is  the  fact  that  we're  dealing  with,  again,  a small 
company. 
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THE  COURT 

But  this  was,  I think,  not  fully  reported.  There  was  a fine  on  the,  what 
I considered  at  the  time,  the  major  perpetrator  here,  that  is  Campbell  River 
Lodge.  And  that  was  a considerably  larger  fine  than  the  seven  hundred  and 
fifty.  This  fine  was  levied  against  a man  who  was,  I think,  led  into  this 
without  thoughtfulness,  that  is  misused  by  that  particular  corporation,  and 
led  in  there  without  proper  consideration.  I think  there  the  fine  was  — 

MR.  SHOOK 

Yes,  but  even  with  this  particular  man  there  was  a sense  that  there  was 
an  ignoring  of  regulations  that  they  knew  existed. 

THE  COURT 

Yes,  I think  there  might  be  some  there,  but  as  I recall  correctly  the 
fine,  I believe  the  fine  was  five  thousand  dollars  on  the  company  itself. 

MR.  SHOOK 

Anyway,  looking  at  all  of  those  cases,  I think  they  establish  a range, 
the  midpoint  of  that  range  and  the  most  common  fine  being  about  four  thousand 
dollars.  And  I am  submitting  that  in  this  case,  because  of  the  smaller  size 
of  our  particular  client,  the  first-time  nature  of  the  offence,  the  fact  that 
the  company  is  very  actively  involved  and  an  integral  part  of  this  community, 
and  has  taken  remedial  steps  to  the  tune  of  five  thousand  dollars,  that  a much 
smaller  fine  would  be  appropriate.  And  I'm  suggesting  a fine  in  the  range  of 
fifteen  hundred  dollars.  Thank  you.  Your  Honour. 

MR.  CLIFFE 

Your  Honour,  if  I could  just  very  briefly  comment  upon  my  friend's  cases, 
I just  stress  one  thing  as  I read  to  you  from  the  united  Keno  hui  Mines  case 
was  that  every  case  --  and  I think  this  is  trite  in  these  criminal  courts  — 
is  dealt  with  on  its  own  facts.  Now,  the  cases  my  friend  submits,  I have  no 
quarrel  with  what  they  say  and  obviously  the  dispositions,  but  I note  that  in 
the  Western  Stevedoring  case  — I am  familiar  with  that  case,  dealt  with  by  my 
office  — the  fine  was  lowered  from  thirty-five  to  two  thousand  dollars,  and 
as  I recall  the  judgement,  the  full  judgement,  the  appellant  court  was 
concerned  in  that  case  dropping  the  fine  down  because  this  was  one  of  the 
cases  of  depositing  in  a place.  And  the  charge  is  "depositing  in  a place 
where  the  substance  may  enter  waters  frequented  by  fish."  It  was  never  proven 
by  the  Crown  the  material  got  to  Burrard  Inlet.  And  that  was  one  of  the 
factors  why  the  fine  was  lowered  from  thirty-five  to  two. 

The  MacMillan  Bioedei  case.  Of  course  that's  a 1983  case.  That's  six, 
seven  years  ago  now.  And  the  City  of  Quesnel,  I was  the  Crown  on  city  of 
Quesnei  and  that  was  two  counts  of  breaching  the  Fisheries  Act,  And  His 
Honour  Judge  Perry  of  the  County  Court  was  quite  alive  and  cognizant  of  the 
issue  that  the  Crown  was  prosecuting  a government  agency,  and  the  taxpayers  — 
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it  was  all  the  way  through  his  discussions  between  counsel;  it  was  an  appeal 
from  an  acquittal,  and  then  we  did  sentencing  after  that  in  the  County  Court 
— and  he  was  quite  cognizant  of  the  fact  that  the  taxpayers  were  going  to  be 
paying  the  fine. 

The  Crown  Forest  case,  I was  Crown  counsel  on  that  matter.  And  I 
provided  that  case  to  my  learned  friend.  And  that's  an  interesting  case, 
because  it's  quite  similar  to  the  facts  at  bar,  that  is  a transfer  from  one 
tank  to  another  and  a fish  kill  and  so  on.  And  I say  this,  that  your  brother 
Schmidt  seemed  to  be  quite  impressed  by  the  fact  the  company  spent  eighty 
thousand  dollars  in  renovation  work  to  prevent  the  commission  of  such  an 
offence  happening  again,  with  a re-channelling  of  their  storm  sewer  system. 
So  I think  that  my  friend  and  I are  well  within  the  range.  I don't  think  my 
friend  is  really  saying  --  perhaps  the  Crown  is  on  the  high  end  of  the  range, 
but  I don't  know  whether  these  cases,  the  Crown  submits,  can  be 
distinguishable  on  the  facts  at  bar.  Those  are  my  submissions.  Your  Honour. 

DECISION 

THE  COURT 

This  case  does  indeed  raise  the  similar  issues,  interesting  issues,  if  I 
can  use  that  term,  to  the  many  that  have  come  before  the  Court  on  this  same 
particular  section  of  the  Fisheries  Act,  as  it  was  and  as  it  is  now 
re-enacted.  It  seems  that  industrial  activity  and  human  activity  beyond 
industrial  and  related  to  the  environment  is  always  bringing  before  the  Courts 
and  before  the  public  for  consideration  the  kind  of  activity  that  is 
deleterious  to  that  particular  environment.  And  it  seems  that  this  activity 
encroaches  more  and  more  this  kind  of  activity  on  the  integrity  of  the 
environment  and  its  ability  to  sustain  life  and  ... 

There  are  a number  of  issues  that  give  me  some  considerable  concern.  The 
first,  of  course,  is  the  fact  that  there  was  the  spill,  that  that  spill  was 
caused  by  sheer  negligence,  and  what  led  up  to  that  particular  episode  and 
that  instance.  And  then  that  of  course  is  balanced  against  the  severity  of 
that  particular  conduct  (by  virtue  of  all  of  the  mitigating  factors)  that  have 
been  mentioned  by  Mr.  Shook  and  that  have  been  shown  in  evidence  to  have  taken 
place  shortly  after  the  discovery  of  the  spill  and  up  until  recently,  I 
presume. 

Casting  my  mind  to  the  initial  spill,  I would  say  that  it's  almost 
inexcusable  that  a company  or  person  who  are  concerned  with  the  use  of  such 
industrial  chemicals  would  not  find  and  acquire  and  get  the  latest  and  the 
most  detailed  information  on  the  nature  of  the  chemicals  that  they  use  in 
their  particular  businesses,  to  determine  their  toxicity  if  that  is  the  case 
or  whether  or  not  they're  benign,  and  to  plan  the  use  of  these  chemicals  in 
the  businesses  accordingly.  It's  not,  I think,  something  that  is  unusual.  I 
believe  I have  lived  long  enough  to  understand  that  people  who  are  working  in 
industries  in  different  occupations  and  become  so  used  to  the  work  from  day  to 
day  and  in  routine  fashion  that  it  becomes  a matter  so  common  that  very  little 
thought  is  often  given  to  the  actual  effect  of  some  of  that  work  until  a spill 
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or  until  some  damage  or  until  some  episode  knowledge  of  what  can  take  place  if 
these  activities  are  not  properly  controlled  and  thought  out.  It  is,  I think, 
completely  wrong  there  that  the  employees  were  not  fully  informed  earlier, 
much  earlier  in  their  work,  that  they  were  dealing  with  a toxic  substance  and 
given  whatever  information  they  could  be  given  and  prepared  to  react  in  a 
fashion  that  was  responsible  if  and  when  a spill  did  occur.  The  fact  that  the 
spill  occurred  because  of  that  and  because  of  that  particular  lack  of 
comprehension,  lack  of  training,  lack  of  preparation,  and  casualness  in  regard 
to  the  spill  or  use,  even,  a spill  of  that  particular  chemical,  and  so  that  is 
the  issue  that  is  to  be  considered  in  regard  to  penalty. 

And  as  has  been  set  out  in  many  of  the  cases,  it  must  be  and  can  only  be 
brought  home  to  other  users  of  such  chemicals  that  such  use  cannot  be  taken  as 
commonplace  and  in  a cavalier  fashion,  but  it  and  these  chemicals  must  — and 
the  harmful  substances  --  must  be  used  in  an  environmentally  responsible 
manner,  wherever  they  are  used  and  however  they  are  contained  and  wherever 
there  might  be  possible  exposure  of  these  chemicals  to  the  natural 
environment. 

I am  also  impressed,  apart  from  that,  with  the  company  background,  the 
fact  that  it  is  a small  family  company,  that  it  has  a good  record,  that  the 
company  is  involved  in  community  affairs  and  is  operated  and  managed  and  run 
by  a responsible  and  capable  individual  in  the  person  of  the  officer  present 
in  the  court. 

But  I am  still  concerned  with  the  other  factors  that  I have  mentioned, 
and  that  is  the  standard  of  care  that  is  required  whenever  such  chemicals  or 
such  matters  are  used  in  the  community.  And  this  must,  I think,  be  reflected 
in  the  penalty  and  balanced  against  these  factors  I have  mentioned  just  a 
moment  ago.  In  the  circumstances  here,  bearing  in  mind  the  size  of  the 
company,  the  spill,  the  toxicity  of  the  chemical,  the  fact  that  there  was  not 
apparently  a great  deal  of  harm  done,  even  though  the  potential  was  great,  I 
order  that  the  company  pay  a fine  of  thirty-five  hundred  dollars. 

Normally  speaking  I would  have  assessed  a considerably  higher  fine,  but  I 
have  reduced  it  considerably  from  the  consideration  I had  to  begin  with  to 
that  level  on  the  basis  of  your  submissions,  Mr.  Shook,  and  on  the  facts  that 
you  have  put  before  the  Court  and  on  the  responsibility  the  company  and  its 
officers  have  shown  since  the  spill  was  first  found.  But  giving  weight  to  all 
of  that,  I still  could  not  reduce  the  fine  any  lower  than  that  and  still 
maintain  what  I think  is  the  proper  message  to  the  community  at  large  and  the 
industry  that  may  be  using  this  kind  of  material  or  any  toxic  material  in  this 
community.  The  ultimate  system,  if  you  like,  the  ecological  system  that  was 
threatened  in  this  case  is  of  such  immense  value  that  it  is  impossible  to  put 
a value  and  figure  on  it.  It  must  be,  above  all,  protected  in  this  community, 
because  it  is,  in  fact,  the  basis  and  the  soul  of  the  community  in  so  many 
aspects,  and  to  pollute  it  would  be  a loss  without  and  beyond  measure. 

Bearing  all  of  those  factors  in  mind,  I have  determined  that  the  fine  I 
have  mentioned  is  the  proper  fine  in  this  case. 
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Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  (now  s.  35(1) 
of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  information  - 
''Roadbuilding  and  logging",  when  used  to  describe  what  is  called  a "work  or 
undertaking"  in  the  information,  constitutes  a single  transaction  within  the 
meaning  of  s.  510(1)  of  the  criminal  code  of  Canada,  as  amended,  c.  C-34,  as 
amended,  (now  s.  581  R.S.C.  1985  c.  C-46,  as  amended)  - the  requirement  for 
"sufficient  detail"  is  met  where  the  nature  of  the  work  resulting  in  harm  to 
fish  habitat  is  specified,  the  area  where  the  harm  is  alleged  to  have  occurred 
is  specified  and  the  waters  said  to  be  fish  habitat  are  also  described  (s. 
510(3)  Criminal  Code  of  Canada,  R.S.C.  1970,  c.  C-34,  amended,  now  R.S.C.  1985 
c.  C-46,  as  amended,  s.  581(3). 

Information  - {criminal  code  of  Canada,  R.S.C.  1970,  c.  C-34,  amended, 
paras.  510(1),  (3)  now  R.S.C.  1985  c.  C-46,  as  amended  (now  paras.  581(1), 
(3))  - 510(1)  "roadbuilding  and  logging",  when  used  to  describe  what  is  called 
a "work  or  undertaking"  in  the  information,  constitutes  a single  transaction 
within  the  meaning  of  para  510(1),  now  para.  581(1)  - para.  510(3),  now 
para.  581(3),  the  requirement  for  "sufficient  detail"  is  met  where  the  nature 
of  the  work  resulting  in  harm  to  fish  habitat  is  specified,  the  area  where  the 
harm  is  alleged  to  have  occurred  is  specified  and  the  waters  said  to  be  fish 
habitat  are  also  described. 

Administrative  Law  - Jurisdiction  - (s.  529  criminal  code  of  Canada, 
R.S.C.  1970,  C.  C-34,  amended,  now  R.S.C.  1985  c.  C-46,  as  amended,  s.  601) 
motion  to  quash  information  before  electing  mode  of  trial  on  indictable 
charges  - trial  judge  has  jurisdiction  to  quash  information  before  election  is 
made. 


Administrative  law  - discretionary  refusal  of  relief  on  the  basis  of 
unreasonable  delay  - unreasonable  delay  does  not  apply  where  the  alleged 
destructive  activity,  although  committed  years  before,  results  in  effect  which 
are  only  manifested  much  later  on  and  the  Crown,  upon  discovery  of  those 
effects,  then  acts  promptly  in  laying  the  information. 

Criminal  Code  of  Canada,  R.S.C.  1970,  c.  C-34,  amended,  s.  510 
(information)  now  R.S.C.  1985  c.  C-46,  as  amended,  s.  581  - para.  510(1) 
[581(1)1  "roadbuilding  and  logging",  as  descriptors  of  a "work  or  undertaking" 
constitutes  a "single  transaction"  within  the  meaning  of  para.  510(1)  (now 
para.  581(1))  - para.  510(3)  [now  para.  581(3)]  the  requirement  for 
"sufficient  detail"  is  met  where  the  nature  of  the  work  resulting  in  harm  to 
fish  habitat  is  specified,  the  area  where  the  harm  is  alleged  to  have  occurred 
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is  specified  and  the  waters  said  to  be  fish  habitat  are  also  described  - 
s.  529,  (and  the  amendments  in  S.C.  1985,  C.  19  paras.  123(l)-(5)  made  to 
section  529)  - s.  529  interpretation  of  the  new  phrase  in  529(1)  and  529(3) 
(now  paras.  601(1)  and  601(3))  "the  proceedings"  is  interpreted  to  include 
proceedings  on  arraignment. 

Summary;  The  accused  companies  were  originally  charged  with  an 
indictable  contravention  of  para  31(1)  of  the  Fisheries  Act  R.S.C.  1970,  c. 
F-14,  as  amended  (now  para  35(1)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as 
amended),  namely  harming  fish  habitat  between  October  19,  1977,  and  April  30, 
1980,  by  road  building  and  logging  under  a cutting  permit  on  Lyall  Island. 
The  case  never  did  get  to  trial  on  its  merits.  Before  electing  the  mode  of 
trial,  the  accused  moved  to  quash  the  information  on  the  ground  that  it  was 
not  specific  enough  and  did  not  relate  to  a single  transaction  to  support  the 
charge  (s.  510  of  the  criminal  code  of  Canada,  R.S.C.  1970,  c.  C-34,  amended, 
now  s.  581  R.S.C.  1985  c.  C-46,  as  amended).  Upon  judicial  reivew,  the  court 
ordered  that  the  trial  judge  put  the  appellants  to  their  election  before 
entertaining  motions  on  the  quality  of  the  information.  The  Crown  now  appeals 
the  decisions  reached  upon  judicial  review. 

Three  issues  are  addressed.  Firsts  can  the  trial  judge  entertain  a 
motion  on  the  quality  of  the  information  before  the  accused  has  elected  mode 
of  trial?  Second,  is  the  information  in  this  case  specific  enough  according 
to  the  requirements  of  paras.  510(1)  and  (3)  of  the  criminal  code  of  Canada, 
R.S.C.  1970,  c.  C-34,  amended,  (now  paras.  581(1),  (3)  R.S.C.  1985  C.  C-46,  as 
amended)?  Third,  should  the  judge  upon  judicial  review  have  exercised  his 
discretion  and  refused  the  order  of  mandamus  on  the  grounds  that  the  crime 
took  place  so  long  ago  and  therefore  there  was  an  unreasonable  delay  in 
reporting  the  incident  which  unduly  prejudiced  the  accused? 

The  first  issue  involves  the  interpretation  of  the  words  in  the  recently 
amended  s.  529  criminal  code  of  Canada,  R.S.C.  1970,  c.  C-34,  amended, 
(amendments  in  S.C.  1985,  c.  19  paras.  123(l)-(5)  made  to  section  529)  - 
s.  529  interpretation  of  the  new  phrase  in  paras.  529(1)  and  529(3),  now 
s.  601  R.S.C.  1985  c.  C-46,  as  amended  "the  proceedings".  The  section  in 
relevant  part  reads  as  follows: 

529.  (1)  An  objection  to  an  indictment  or  to  a count  in 

an  indictment  for  a defect  apparent  on  the  face 
thereof  shall  be  taken  by  motion  to  quash  the 
indictment  or  count  before  the  accused  has  pleaded, 
and  thereafter  only  by  leave  of  the  court  before 
which  the  proceedings  take  place,  and  the  court 
before  which  an  objection  is  taken  under  this  section 
may,  if  it  considers  it  necessary,  order  the 

indictment  or  count  to  be  amended  to  cure  the  defect. 

• • • 

(3)  Subject  to  this  section,  a court  shall,  at  any 
stage  of  the  proceedings,  amend  the  indictment  or  a 
count  therein  as  may  be  necessary  where  it  appears 
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(a)  that  the  indictment  has  been  preferred 

under  a particular  Act  of  Parliament 

instead  of  another  Act  of  Parliament; 

(b)  that  the  indictment  or  a count  thereof 

(i)  fails  to  state  or  states  defectively 

anything  that  is  requisite  to 

constitute  the  offence, 

(ii)  does  not  negative  an  exception  that 
should  be  negatived, 

(iii)  is  any  way  defective  in  substance, 

and  the  matters  to  be  alleged  in  the 
proposed  amendments  and  disclosed  by  the 
evidence  taken  on  the  preliminary  inquiry 
or  on  the  trail;  or 

(c)  that  the  indictment  or  a count  thereof  is 
in  any  way  defective  in  form. 

The  judge  follows  the  reasoning  of  Mr.  Justice  Martin  in  the  appeal  of  r. 
V.  voipi  and  Lanzini  to  interpret  in  the  meaning  of  the  amendments  made  in 
S.C.  1985  to  section  529  of  the  criminal  code  of  Canada  R.S.C.  1970,  c.  C-34, 
amended,  now  R.S.C.  1985  c.  C-46,  as  amended  s.  601)  and  concludes  that 
Parliament  intended,  by  the  amendments,  to  extend  s.  529  [s.  601]  to  apply  to 
proceedings  on  arraignment.  Had  Parliament  intended  otherwise,  it  should  have 
said  so,  and  therefore  any  remaining  ambiguity  should  be  solved  in  favour  of 
the  accused. 

On  the  second  issue  of  whether  or  not  the  information  in  this  case  met 
the  requirements  of  s.  510  [now  s.  581]  the  information  read  as  follows: 

Between  October  19,  1977,  and  April  30,  1980,  did  carry  on 
a work  or  undertaking,  to  wit:  road  building  and  logging 
in  tree  farm  licence  24,  cutting  permit  14,  Lyall  Island, 
areas  20,  23  and  26  in  the  Queen  Charlotte  Islands, 

Province  of  British  Columbia,  that  resulted  in  the  harmful 
alteration,  disruption  or  destruction  to  fish  habitat,  to 
wit:  Landrick  Creek  also  known  as  Sedgewick  Outer  Creek 

on  the  said  Lyall  Island,  on  November  22,  1984,  in 
violation  of  section  31(1)  of  the  Fisheries  Act  thereby 
committing  an  indictable  offence  contrary  to  section 
31(3)b  of  the  Fisheries  Act. 

Section  510  states: 

510.  (1)  Each  count  in  an  indictment  shall  in  general 
apply  to  a single  transaction  and  shall  contain  in 
substance  a statement  that  the  accused  or  defendant 
committed  an  offence  therein  specified. 
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(2)  The  statement  referred  to  in  subsection  (1)  may 

be 

(a)  in  popular  language  without  technical 
averments  or  allegations  of  matters  that 
are  not  essential  to  be  proved, 

(b)  in  the  words  of  the  enactment  that 

describes  the  offence  or  declares  the 
matters  charged  to  be  an  indicatable 

offence,  or 

(c)  in  words  that  are  sufficient  to  give  to  the 
accused  notice  of  the  offence  with  which  he 
is  charged. 

(3)  A count  shall  contain  sufficient  detail  of  the 
circumstances  of  the  alleged  offence  to  give  to  the 
accused  reasonable  information  with  respect  to  the 
act  or  omission  to  be  proved  against  him  and  to 
identify  the  transaction  referred  to,  but  otherwise 
the  absence  or  insufficiency  of  details  does  not 
vitiate  the  count. 

"Road  building  and  logging"  is  not  duplicitous  as  it  describes  a single 
transaction  called  a "work  or  undertaking"  in  the  information.  Moreover,  the 
information  complies  with  the  mandatory  requirements  of  section  510(3)  (now 
section  581(3)  in  that  the  nature  of  the  work  resulting  in  harm  to  fish 
habitat  is  specified,  the  area  where  the  harm  is  alleged  to  have  occurred  is 
specified  and  the  waters  said  to  be  fish  habitat  are  also  described.  Whatever 
more  precise  details  the  appellants  require  can  be  obtained  by  way  of  a demand 
for  particulars. 

The  third  issue  is  whether  or  not  the  reviewing  court  should  have 
exercised  its  discretion  to  refuse  the  Crown  mandamus  on  the  grounds  of 
unreasonable  delay.  The  argument  for  unreasonable  delay  is  not  applicable  in 
this  case  because  although  the  crime  was  committed  between  October,  1977  and 
April,  1980,  its  destructive  effects  were  not  manifest  until  November  22nd, 
1984  at  which  point  the  Crown  moved  swiftly  and  laid  an  information  in  January 
1985. 


Held:  The  provincial  court  judge  had  jurisdiction  on  arraignment,  prior 
to  election,  to  entertain  an  application  to  quash  the  information.  In  this 
case,  however,  the  information  did  describe  a single  transaction,  the  "work  or 
undertaking"  called  "roadbuilding  and  logging"  (para.  510(1)  Criminal  Code  of 
Canada,  R.S.C.  1970,  c.  C-34,  amended,  now  R.S.C.  1985  c.  C-46,  as  amended, 
now  para.  581(1));  and  it  contained  details  precise  enough  to  fall  within  the 
requirements  of  para.  510(3)  (now  para.  581(3)).  Unreasonable  delay  does  not 
apply  where  the  offensive  activities  occurred  years  beforehand,  but  the 
effects  were  not  manifest  until  shortly  before  the  information  was  laid. 
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TAGGART,  J.A. 

MIFFLIN,  J.A. 

WALLACE,  J.A.  (jugement)  1 octobre  1987 

LOI  SUE  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  ET  SES  MODIFICATIONS  — 

PAR.  31(1)  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14  ET  SES  MODIFICATIONS)  — DENONCIATION  — LES  MOTS  "CONSTRUCTION  DE 
ROUTE  ET  TRONQONNAGE" , UTILISES  DANS  LA  DENONCIATION  POUR  DECRIRE  CE  QU'ON 
APPELLE  UN  ((OUVRAGE  OU  UNE  ENTREPRISE»  DECRIVENT  UNE  SEULE  OPERATION  AU  SENS 
DU  PAR.  510(1)  DU  CODE  CRIMINEL  (MAINTENANT  L 'ARTICLE  581  DU  CODE  CRIMINEL, 
L.R.C.  1985  c.  C-46)  — L'EXIGENCE  DE  ((DETAILS  SUFFISANTSt)  EST  RESPECTEE  SI  LA 
NATURE  DE  L' OUVRAGE  PREJUDICIABLE  A L' HABITAT  DES  POISSONS  ET  SPECIFIEE,  SI 
L 'ENDROIT  OU  LE  PREJUDICE  EST  SUPPOSE  AVOIR  ETE  CAUSE  EST  SPECIFIE,  ET  SI  LES 
EAUX  QUE  L'ON  DIT  ETRE  UN  HABITAT  DE  POISSONS  SONT  EGALEMENT  PRECISES 
(PAR  510(3)  DU  CODE  CRIMINEL). 


DENONCIATION  — (ART.  510  DU  CODE  CRIMINEL  L.R.C.  1970  c.  C-34 
(MAINTENANT  L' ARTICLE  581  L.R.C.  1985  c.  C-46)  — PAR.  510(1);  LES  MOTS 
((CONSTRUCTION  DE  ROUTE  ET  TRONQONNAGE))  DECRIVENT  UNE  SEULE  OPERATION  AU  SENS 
DU  PAR.  510(1)  — PAR.  510(3),  LORSQU ' ILS  SONT  UTILISES  DANS  LA  DENONCIATION 
POUR  DECRIRE  CE  QU'ON  APPELLE  ((UN  OUVRAGE  OU  UNE  ENTREPRISE»  — L'EXIGENCE  DE 
"DETAILS  SUFFISANTS"  EST  RESPECTEE  SI  LA  NATURE  DE  L ' OUVRAGE  PREJUDICIABLE  A 
L 'HABITAT  DES  POISSONS  EST  SPECIFIEE,  SI  L 'ENDROIT  OU  LE  PREJUDICE  EST  SUPPOSE 
AVOIR  ETE  CAUSE  EST  SPECIFIE,  ET  SI  LES  EAUX  QUE  L'ON  DIT  ETRE  UN  HABITAT  DE 
POISSONS  SONT  EGALEMENT  PRECISEES. 


DROIT  PENAL  — COMPETENCE  — (ART.  529  DU  CODE  CRIMINEL  L.R.C.  c.  C-34, 
MAINTENANT  L' ARTICLE  601  DU  CODE  CRIMINEL  L.R.C.  1985  c.  C-46)  REQUETE  EN 
ANNULATION  DE  LA  DENONCIATION  AVANT  LE  CHOIX  DU  MODE  DE  PROCES  POUR  ACTE 
CRIMINEL  — LE  JUGE  DE  PREMIERE  INSTANCE  A COMPETENCE  POUR  ANNULER  UNE 
DENONCATION  AVANT  QUE  LE  CHOIX  NE  SO  IT  FAIT. 

DROIT  PENAL  — REFUS  DISCRETIONNAIRE  DU  REDRESSEMENT  POUR  DELAI  ANORMAL 
— LE  DELAI  ANORMAL  NE  S' APPLIQUE  PAS  LORSQUE  L'ACTIVITE  DESTRUCTRICE 
ALLEGUEE,  BIEN  QU'ELLE  AIT  ETE  MENEE  LONGTEMPS  AUPARAVANT,  PRODUIT  DES  EFFETS 
QUI  NE  SE  MANIFESTENT  QUE  BEAUCOUP  PLUS  TARD  ET  QUE  LA  COURONNE,  UNE  FOIS  CES 
EFFETS  CONSTATES,  AGIT  AVEC  CELERITE  POUR  DEPOSER  LES  DENONCIATIONS . 

CODE  CRIMINEL  — ART.  510  (DENONCIATION)  — PAR.  510(1)  — LES  MOTS 

"CONSTRUCTION  DE  ROUTE  ET  TRONQONNAGE"  DECRIVENT  UNE  ((SEULE  AFFAIRE)}  AU  SENS 
DU  PAP.  510(1)  (MAINTENANT  LE  PAR.  581(1))  S ' ILS  DECRIVENT  ((UN  OUVRAGE  OU  UNE 
ENTREPRISE)}  — PAP.  510(3)  (MAINTENANT  LE  PAR.  581(3))  : L'EXIGENCE  DE 
"DETAILS  SUFFISANTS"  EST  RESPECTEE  SI  LA  NATURE  DE  L' OUVRAGE  PREJUDICIT^LE  A 
L 'HABITAT  DES  POISSONS  EST  PRECISEE,  SI  L 'ENDROIT  OU  LE  PREJUDICE  EST  SUPPOSE 
AVOIR  ETE  CAUSE  EST  PRECISE,  ET  SI  LES  EAUX  QUE  L'ONT  DIT  ETRE  UN  HABITAT  DE 
POISSONS  SONT  EGALEMENT  PRECISEES  — ART.  529  (ET  SES  MODIFICATIONS  DANS  L.C. 
1985,  CH.  19,  PAP.  123(1)  A (5))  — INTERPRETATION  DE  L ' ARTICLE  529  : NOUVELLE 
EXPRESSION  ((LES  PROCEDURES)}  INCLUSE  A 529(1)  ET  529(3)  (MAINTENANT  LES 
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PARAGRAPHES  601(1)  ET  601(3))  EST  INTERPRETEE  COMME  ENGLOBANT  LES  PROCEDURES 
DE  MISE  EN  ACCUSATION. 

RESUME  : LES  COMPAGNIES  ACCUSEES  AVAIENT  ETE  INITIALEMENT  ACCUSEES  D'UNE 
INFRACTION  CRIMINELLE  AU  PARAGRAPHE  31(1)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C. 
1970,  CH.  F-14  ET  SES  MODIFICATIONS  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS) , EN  CAUSANT  PREJUDICE 
A L 'HABITAT  DES  POISSONS,  PAR  LA  CONSTRUCTION  DE  ROUTES  ET  LA  COUPE  DES  ARBRES 
SUR  L'lLE  LYELL  EN  VERTU  D'UN  PERMIS  DE  COUPE.  LA  CAUSE  N'A  JAMAIS  ETE 
ENTENDUE  AU  FOND.  AVANT  D'OPTER  POUR  LE  MODE  DE  PROCES  QU’IL  DESIRAIT, 
L' ACCUSE  A DEMANDS  L'ANNULATION  DE  LA  DENUNCIATION  AU  MOTIF  QU'ELLE  N'ETAIT 
PAS  SUFFISAMMENT  PRECISE  ET  QU'ELLE  N'APPUYAIT  PAS  L' ACCUSATION  EN  SE 
RAPPORTANT  A UNE  SEULE  AFFAIRE  (ART.  510  DU  CODE  CRIMINEL,  MAINTENANT 
L 'ARTICLE  581).  AU  MOMENT  DU  CONTROLS  JUDICIAIRE,  LE  JUGE  A ORDONNE  QUE  LE 
JUGE  DE  PREMIERE  INSTANCE  FASSE  CHOI  SIR  AUX  APPELANTS  LE  MODE  DE  PROCES  AVANT 
D' EXAMINER  LES  REQUEUES  PORTANT  SUR  LA  VALIDITE  DE  LA  DENUNCIATION.  LA 
COURONNE  EN  APPELLE  MAINTENANT  DE  LA  DECISION  RENDUE  A L' ISSUE  DU  CONTROLS 
JUDICIAIRE. 

TROIS  QUESTIONS  SONT  SOULEVEES . PREMIEREMENT,  LE  JUGE  DE  PREMIERE 
INSTANCE  PEUT-IL  EXAMINER  UNE  REQUETE  PORTANT  SUR  LA  VALIDITE  DE  LA 
DENUNCIATION  AVANT  QUE  L' ACCUSE  N'AIT  OPTE  POUR  LE  MODE  DE  PROCES  QU'IL 
DESIRE?  DEUXIEMENT,  LA  DENONCIATION  EST-ELLE,  DANS  LE  PRESENT  CAS, 

SUFFISAMMENT  PRECISE  AUX  FINS  DES  PARAGRAPHES  510(1)  ET  (3)  DU  CODE  CRIMINEL? 
TROISIEMENT,  LORS  DU  CONTROLS  JUDICIAIRE,  LE  JUGE  AURAIT-IL  DU  EXERCER  SON 
POUVOIR  DISCRETIONNAIRE  ET  REFUSER  D'ACCORDER  LE  MANDAMUS  PARCE  QUE  L'ACTE 
CRIMINEL  AVAIT  ETE  COMMIS  DEPUIS  LONGTEMPS  ET  AVAIT  ETE  SIGNALS  DANS  UN  DELAI 
ANORMAL,  CE  QUI  NUISAIT  INDUMENT  A L 'ACCUSE? 

LA  PREMIERE  QUESTION  COMPORTS  L ' INTERPRETATION  DES  MOTS  "LES  PROCEDURES", 
UTILISES  DANS  LE  NOUVEL  ARTICLE  529  DU  CODE  CRIMINEL  (MAINTENANT 

L' ARTICLE  601).  SELON  LE  PASSAGE  PERTINENT  DE  CET  ARTICLE, 

529.  (1)  AN  OBJECTION  TO  AN  INDICTMENT  OR  TO  A COUNT  IN 

AN  INDICTMENT  FOR  A DEFECT  APPARENT  ON  THE  FACE 
THEREOF  SHALL  BE  TAKEN  BY  MOTION  TO  QUASH  THE 

INDICTMENT  OR  COUNT  BEFORE  THE  ACCUSED  HAS  PLEADED, 

AND  THEREAFTER  ONLY  BY  LEAVE  OF  THE  COURT  BEFORE 
WHICH  THE  PROCEEDINGS  TAKE  PLACE,  AND  THE  COURT 
BEFORE  WHICH  AN  OBJECTION  IS  TAKEN  UNDER  THIS  SECTION 
MAY,  IF  IT  CONSIDERS  IT  NECESSTUiY,  ORDER  THE 

INDICTMENT  OR  COUNT  TO  BE  AMENDED  TO  CURE  THE  DEFECT. 

(3)  SUBJECT  TO  THIS  SECTION,  A COURT  SHALL,  AT  ANY 
STAGE  OF  THE  PROCEEDINGS,  AMEND  THE  INDICTMENT  OR  A 
COUNT  THEREIN  AS  HAY  BE  NECESSARY  WHERE  IT  APPEARS 

(a)  THAT  THE  INDICTMENT  HAS  BEEN  PREFERRED 
UNDER  A PARTICULAR  ACT  OF  PARLIAMENT 
INSTEAD  OF  ANOTHER  ACT  OF  PJUiLIAMENT; 
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(b)  THAT  THE  INDICTMENT  OR  A COUNT  THEREOF 

(i)  FAILS  TO  STATE  OR  STATES  DEFECTIVELY 
ANYTHING  THAT  IS  REQUISITE  TO 
CONSTITUTE  THE  OFFENCE, 

(ii)  DOES  NOT  NEGATIVE  AN  EXCEPTION  THAT 
SHOULD  BE  NEGATIVES, 

(iii)  IS  IN  ANY  WAY  DEFECTIVE  IN  SUBSTANCE, 

AND  THE  MATTERS  TO  BE  ALLEGED  IN  THE 
PROPOSED  AMENDMENTS  ARE  DISCLOSED  BY  THE 
EVIDENCE  TAKEN  ON  THE  PRELIMINARY  INQUIRY 
OR  ON  THE  TRIAL;  OR 

(c)  THAT  THE  INDICTMENT  OR  A COUNT  THEREOF  IS 
IN  ANY  WAY  DEFECTIVE  IN  FORM. 

LE  JUGE  A SUIVI  LE  RAISONNEMENT  ADOPTS  PAR  M.  LE  JUGE  MARTIN  DANS  L' ARRET 
R.  c.  VOLPI  ET  LANZINI  POUR  INTERPRETER  LE  SENS  DES  MODIFICATIONS  APPORTEES  A 
L' ARTICLE  529  DU  CODE  CRIMINEL  (MAINTENANT  L 'ARTICLE  601),  DANS  L.C.  1985,  ET 
IL  A CONCLU  QUE  LE  PARLEMENT  AVAIT  EU  L' INTENTION,  PAR  CES  MODIFICATIONS, 
D'ETENDRE  LA  PORTEE  DE  L 'ARTICLE  529  POUR  QU ' IL  S' APPLIQUE  AUX  PROCEDURES  DE 
MISE  EN  ACCUSATION.  SI  LE  PARLEMENT  AVAIT  EU  UNE  AUTRE  INTENTION,  IL  AURAIT 
DU  LE  DIRE  ET,  PAR  CONSEQUENT,  TOUTS  AMBIGUITE  QUI  POURRAIT  SUBSISTER  DEVRAIT 
ETRE  RESOLUE  EN  FAVEUR  DE  L' ACCUSE. 

QUANT  A LA  DEUXIEME  QUESTION,  CELLE  DE  SAVOIR  SI  LA  DENONCIATION , DANS  CE 
CAS,  ETAIT  CONFORMS  A L' ARTICLE  510  (MAINTENANT  L' ARTICLE  581  DU  CODE 
CRIMINEL,  L.R.C.  1985  C.  (-46),  LA  DENONCIATION  EST  REDIGEE  COMME  SUIT  : 

ENTRE  LE  19  OCTOBRE  1977  ET  LE  30  AVRIL  1980,  A EXPLOITS 
UN  OUVRAGE  OU  UNE  ENTREPRISE,  A SAVOIR  : CONSTRUCTION  DE 
ROUTE  ET  TRONQONNAGE  DANS  LA  FERME  BOISEE  VISES  PAR  LA 
LICENCE  24  ET  LE  PERMISE  DE  COUPE  14,  SUR  L'lLE  LYELL, 

ZONES  20,  23  ET  26,  DANS  LES  ILES  REINE-CHARLOTTE , EN 
COLOMBIE-BRITANNIQUE , DIMINUANT  OU  FAISANT  DISPARAITRE  LES 
QUALITES  BIOLOGIQUES  DE  L 'HT^ITAT  DES  POISSONS  OU  ROMP  ANT 
SONT  EQUILIBRE  D'UNE  MANIERE  PREJUDICIABLE , SOIT  : LE 
RUISSEAU  LANDRICK,  EGALEMENT  CONNU  SOUS  LE  NOM  DE  RUISSEAU 
EXTERIEUR  SEDGEWICK,  SUR  LADITE  ILE  LYELL,  LE  22  NOVEMBRE 
1984,  CONTRAIREMENT  AU  PARAGRAPHS  31(1)  DE  LA  LOI  SUR  LES 
PECHERIES,  ET  A DONC  COMMIS  UN  ACTE  CRIMINEL  VISE  A 
L'ALINEA  31(3)b)  DE  LA  LOI  SUR  LES  PECHERIES. 

LE  TEXTS  DE  L' ARTICLE  510  EST  LE  SUIVANT  : 

510.  (1)  EACH  COUNT  IN  AN  INDICTMENT  SHALL  IN  GENERAL 

APPLY  TO  A SINGLE  TRANSACTION  AND  SHALL  CONTAIN  IN 
SUBSTANCE  A STATEMENT  THAT  THE  ACCUSED  OR  DEFENDANT 
COMMITTED  AN  OFFENCE  THEREIN  SPECIFIED. 
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(2)  THE  STATEMENT  REFERRED  TO  IN  SUBSECTION  (1)  MAY 
BE 

(a)  IN  POPULAR  LANGUAGE  WITHOUT  TECHNICAL 
AVERMENTS  OR  ALLEGATIONS  OF  MATTERS  THAT 
ARE  NOT  ESSENTIAL  TO  BE  PROVED, 

(b)  IN  THE  WORDS  OF  THE  ENACTMENT  THAT 

DESCRIBES  THE  OFFENCE  OR  DECLARES  THE 
MATTERS  CHARGED  TO  BE  AN  INDICTABLE 

OFFENCE,  OR 

(c)  IN  WORDS  THAT  ARE  SUFFICIENT  TO  GIVE  TO  THE 
ACCUSED  NOTICE  OF  THE  OFFENCE  WITH  WHICH  HE 
IS  CHARGED. 

(3)  A COUNT  SHALL  CONTAIN  SUFFICIENT  DETAIL  OF  THE 
CIRCUMSTANCES  OF  THE  ALLEGED  OFFENCE  TO  GIVE  TO  THE 
ACCUSED  REASONABLE  INFORMATION  WITH  RESPECT  TO  THE 
ACT  OR  OMISSION  TO  BE  PROVED  AGAINST  HIM  AND  TO 
IDENTIFY  THE  TRANSACTION  REFERRED  TO,  BUT  OTHERWISE 
THE  ABSENCE  OR  INSUFFICIENCY  OF  DETAILS  DOES  NOT 
VITIATE  THE  COUNT. 

L 'EXPRESSION  ((CONSTRUCTION  DE  ROUTE  ET  TRONgONNAGE))  N'EST  PAS 
DUPLICATIVE,  CAR  ELLE  DECRIT  UNE  SEULE  AFFAIRE  QUALIFIEE  D'  ((OUVRAGE  OU 
ENTREPRISE))  DANS  LA  DENONCIATION . DE  PLUS,  LA  DENUNCIATION  EST  CONFORME  AUX 
EXIGENCES  DU  PARAGRAPHE  510(3)  (MAINTENANT  LE  PARAGRAPHE  581(3)),  EN  CE  QUE  LA 
NATURE  DE  L' OUVRAGE  PREJUDICIABLE  A L ' HABITAT  DES  POISSONS  EST  PRECISEE, 
L 'ENDROIT  oil  LE  PREJUDICE  EST  SUPPOSE  AVOIR  ETE  CAUSE  EST  PRECISE  ET  LES  EAUX 
QUE  L'ON  DIT  ETRE  UN  HABITAT  DE  POISSONS  SONT  EGALEMENT  PRECISEES.  LES 
APPELANTS  PEUVENT  OBTENIR  TOUT  AUTRE  DETAIL  PLUS  PRECIS  DONT  ILS  ONT  BESOIN  AU 
MOYEN  D'UNE  REQUETE  POUR  DETAILS. 

LA  TROISIEME  QUESTION  EST  DE  SAVOIR  SI  LE  TRIBUNAL  DE  REVISION  AURAIT  DU, 
PAR  L'EXERCICE  DE  SON  POUVOIR  DISCRETIONNAIRE , REFUSER  A LA  COURONNE  LE 
MANDAMUS  POUR  LE  MOTIF  DU  DELAI  ANORMAL.  L' ARGUMENT  QUI  POURRAIT  ETRE  INVOQUE 
POUR  DIRE  QU'IL  Y A EU  DELAI  ANORMAL  NE  S' APPLIQUE  PAS  DANS  LE  PRESENT  CAS 
PARCE  QUE,  MEME  SI  L ' ACTE  CRIMINEL  A ETE  COMMIS  ENTRE  OCTOBRE  1977  ET  AVRIL 
1980,  SES  EFFETS  DESTRUCTEURS  NE  SE  SONT  PAS  MANIFESTES  AVANT  LE  22  NOVEMBRE 
1984,  DATE  A LAQUELLE  LA  COURONNE  A PROCEDE  RAPIDEMENT  EN  DEPOSANT  UNE 
DENONCIATION  EN  JANVIER  1985. 

DECISION  : LE  JUGE  DE  LA  COUR  PROVINCIALE  AVAIT  JURIDICTION  LORS  DE  LA 
MISE  EN  ACCUSATION,  AVANT  L 'OPTION,  POUR  ENTENDRE  UNE  REQUETE  VISANT  A FAIRE 
ANNULER  LA  DENONCIATION.  CEPENDANT,  DANS  LE  PRESENT  CAS,  LA  DENONCIATION 
DECRIVAIT  EFFECTIVEMENT  UNE  SEULE  AFFAIRE,  C'EST-A-DIRE  ((UN  OUVRAGE  OU  UNE 
ENTREPRISE))  APPELE  ((CONSTRUCTION  DE  ROUTE  ET  TRONgONNAGE))  (PAR.  510(1)  DU  CODE 
CRIMINEL,  MAINTENANT  LE  PARAGRAPHE  581(1)),  ET  ELLE  DONNAIT  DES  DETAILS 
SUFFISAMMENT  PRECIS  POUR  REPONDRE  AUX  EXIGENCES  DU  PARAGRAPHE  510(3) 
(MAINTENANT  LE  PARAGRAPHE  581(2)).  L' ARGUMENT  DU  DELAI  ANORMAL  NE  S' APPLIQUE 
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PAS  LORSQUE  LES  EFFETS  DES  ACTIVITES  PREJUDICIABLES  MENEES  DEPUIS  DES  ANNEES 
DEJA  NE  SE  SONT  MANIFESTES  QUE  PEU  DE  TEMPS  AVANT  LE  DEPOT  DE  LA  DENONCIATION . 
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REASONS/MOTIF: 

E.  Chlasson,  Q.C.  and  D.  Kreel,  for  the  Accused,  Appellant. 
D.  Kier,  Q.C.  and  J.D.  Cliffe,  for  the  Crown,  Respondent. 
M.O.  Maclean,  Counsel  for  Co-Accused. 


INTRODUCTION 

TAGGART,  J.A.,  MIFFLIN,  J.A.,  WALLACE,  J.A.:  The  background  of  this  appeal  is 
that  from  October  1977  until  April  1980,  the  appellants,  ITT  Industries  of 
Canada  Ltd.  ("ITT")  and  Frank  Beban  Logging  Ltd.  ("Beban")  carried  on 
activities  relating  to  logging  in  the  Landrick  Creek  area  on  Lyall  Island. 
The  approval  of  the  Ministry  of  Lands  and  Forest  and  other  appropriate 
provincial  and  federal  regulatory  agencies  was  obtained  before  the  activities 
began. 

In  October  of  1980,  Tree  Farm  Licence  24  was  assigned  by  ITT  to  Western 
Forest  Products  Ltd.  ("Western").  Apart  from  a small  amount  of  marketing 
activity,  ITT  has  not  been  active  in  the  forest  industry  in  British  Columbia 
since  October  of  1980. 

On  January  30,  1986  an  information  was  sworn  alleging  that  ITT  and  Beban: 

Between  October  19,  1977,  and  April  30,  1980,  did  carry  on  a work  or 
undertaking,  to  wit:  road  building  and  logging  in  tree  farm  licence  24, 
cutting  permit  14,  Lyell  (sic)  Island,  areas  20,  23,  and  26  in  the  Queen 
Charlotte  Islands,  Province  of  British  Columbia,  that  resulted  in  the  harmful, 
alteration,  disruption,  or  destruction  to  fish  habitat,  to  wit:  Landrick 
Creek  also  known  as  Sedgwick  Outer  Creek  on  the  said  Lyell  Island,  on  November 
22,  1984,  in  violation  of  Section  31.(1)  of  the  Fisheries  Act  thereby 
committing  an  indictable  offence  contrary  to  section  31. (3) (b)  of  the 

Fisheries  Act, 

In  order  to  meet  the  allegations  made  against  it,  ITT  called  upon  Western 
to  make  available  employees  who  had  been  involved  in  the  activities  relating 
to  logging  which  began  about  9 years  prior  to  the  swearing  of  the  information. 
It  also  retained  experts  to  provide  advice. 

On  August  11,  1986  ITT  and  Beban  appeared  with  counsel  before  His  Honour 
Judge  Graham  of  the  Provincial  Court  sitting  at  Prince  Rupert.  Officers  and 
employees  of  Western  and  officers  of  ITT,  together  with  experts  retained  by  it 
were  present  to  assist  in  the  cross-examination  of  Crown  witnesses  and  in  the 
presentation  of  the  defence  if  the  matter  proceeded. 

Before  electing,  ITT  and  Beban  moved  to  quash  the  information  on  the 
ground  that  it  did  not  conform  to  the  requirements  of  s.510  of  the  criminal 
Code,  Judge  Graham  granted  the  application  and  quashed  the  information. 
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On  October  31,  1986  the  respondent  applied  to  Mr.  Justice  Callaghan 

seeking  orders  in  the  nature  of  certiorari  and  mandamus.  Mr.  Justice 
Callaghan  found  that  Judge  Graham  had  exceeded  his  jurisdiction  in  failing  to 
put  ITT  and  Beban  to  an  election  before  entertaining  the  motion  to  quash  the 
information.  He  set  aside  Judge  Graham's  order  and  granted  an  order  in  the 
nature  of  mandamus  requiring  him  to  put  the  appellants  to  their  election  and 
thereafter  to  proceed  according  to  law. 

From  the  order  made  by  Mr.  Justice  Callaghan,  ITT  and  Beban  now  appeal. 
ISSUES 

ITT  raised  the  following  issues: 

1.  Does  the  Provincial  Court  Judge  have  jurisdiction  to  entertain  a 
motion  to  quash  the  information  before  election. 

2.  Does  the  information  meet  the  requirements  of  s.510  of  the  criminal 

Code, 

3.  Alternatively,  should  Mr.  Justice  Callaghan  have  exercised  his 
discretion  to  refuse  to  grant  orders  in  the  nature  of  mandamus  and 
certiorari . 

Beban  also  raised  the  first  two  issues  and  presented  supplementary 
argument  with  respect  to  them.  Counsel  for  Beban  adopted  the  argument  of 
counsel  for  ITT  on  the  third  issue.  I will  deal  with  the  three  issues  in  the 
sequence  set  out  above. 

1.  JURISDICTION 

This  issue  requires  a consideration  of  s.529  of  the  Code,  and 
particularly  the  amendments  made  to  that  section  by  S.C.  1985,  c.l9,  s. 123(1), 
(2),  (3),  (4)  and  (5).  Of  particular  significance  are  subsections  (1),  (3), 

(10)  and  (11)  of  the  section  as  amended  in  1985.  Those  subsections  provide: 

529.  (1)  An  objection  to  an  indictment  or  to  a count  in 
an  indictment  for  a defect  apparent  on  the  face 
thereof  shall  be  taken  by  motion  to  quash  the 
indictment  or  count  before  the  accused  has  pleaded, 
and  thereafter  only  by  leave  of  the  court  before 
which  the  proceedings  take  place,  and  the  court 
before  which  an  objection  is  taken  under  this  section 
may,  if  it  considers  it  necessary,  order  the 
indictment  or  count  to  be  amended  to  cure  the  defect. 


(3)  Subject  to  this  section,  a court  shall,  at  any 
stage  of  the  proceedings,  amend  the  indictment  or  a 
count  therein  as  may  be  necessary  where  it  appears 
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(a)  that  the  indictment  has  been  preferred 

under  a particular  Act  of  Parliament 

instead  of  another  Act  of  Parliament; 

(b)  that  the  indictment  or  a count  thereof 

(i)  fails  to  state  or  states  defectively 

anything  that  is  requisite  to 

constitute  the  offence, 

(ii)  does  not  negative  an  exception  that 
should  be  negatived, 

(iii)  is  in  any  way  defective  in  substance, 

and  the  matters  to  be  alleged  in  the 
proposed  amendments  are  disclosed  by  the 
evidence  taken  on  the  preliminary  inquiry 
or  on  the  trial;  or 

(c)  that  the  indictment  or  a count  thereof  is 
in  any  way  defective  in  form. 


(10)  In  this  section,  "court"  means  a court,  judge, 
justice  or  provincial  court  judge  acting  in  summary 
conviction  proceedings  or  in  proceedings  on 
indictment. 

(11)  This  section  applies  to  all  proceedings, 
including  preliminary  inquiries,  with  such 
modifications  as  the  circumstances  require. 

[emphasis  added] 

It  is  also  significant  that  the  1985  amendments  to  the  Code  repealed 
S.732  which,  for  summary  conviction  proceedings,  was  the  counterpart  of  s.529. 

Prior  to  the  1985  amendments,  conflicting  opinions  had  been  expressed 
with  respect  to  the  jurisdiction  of  a Provincial  Court  Judge  to  entertain  a 
motion  to  quash  an  information  prior  to  election  by  the  accused  of  the  mode  of 
trial.  In  Little  v.  Anderson  J. , (Unreported)  Van. Reg. NO.  760169  (B.C.S.C.) 
February  20,  1976;  Attorney  General  of  British  Columbia  v.  Moffett  Prov.  J. 
and  Jones i [1978]  5 W.W.R.  533  at  p.  535  (B.C.S.C.)  and  Regina  v.  Barnett ^ 
[1974]  5 W.W.R.  673  (Alta.  Q.B.)  it  was  held  that  a Provincial  Court  Judge  has 
jurisdiction  to  entertain  a motion  to  quash  an  information  even  though  the 
accused  has  not  elected  his  mode  of  trial. 

On  the  other  hand  in  Regina  v.  chew  (1968),  2 C.C.C.  127  (Ont.  C.A.);  Re 
Regina  and  Henyu  (1984)  11  C.C.C.  (3d)  404  (B.C.S.C.)  and  Re  Regina  and 
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Drysdale  (1986),  26  C.C.C.  (3d)  286  (Alta.  C.A.),  it  was  held  that  a 
Provincial  Court  judge  does  not  have  jurisdiction  to  entertain  a motion  to 
quash  until  after  the  accused  has  elected  his  mode  of  trial.  I should  note 
that  although  the  Drysdale  case  was  decided  in  1986,  the  proceedings  giving 
rise  to  that  appeal  began  before  the  amendment  of  the  criminal  code  in  1985. 


In  Bolduc  V.  Attorney  General  of  Quebec  et  al  (1982),  68  C.C.C.  (2d)  413, 
the  Supreme  Court  of  Canada  expressly  declined  to  resolve  the  question:  See 
especially  at  p.  422. 

In  August  of  1986  Mr.  Justice  Gray  of  the  Supreme  Court  of  Ontario  head 
two  cases  in  which  this  question  was  raised.  Those  cases  are  The  Queen  v. 
Volpi  and  Lanzino  and  The  Queen  v.  Carousel  Travel  (1982)  Inc.  (1986),  31 
C.C.C.  (3d)  340.  In  both  of  those  cases  the  argument  was  that  the  1985 
amendments  to  s.529  coupled  with  the  repeal  of  s.732,  effected  a change  in  the 
jurisdiction  of  a Provincial  Court  Judge  to  entertain  a motion  to  quash  an 
information  prior  to  the  accused  electing  mode  of  trial.  Mr.  Justice  Gray 
held  that  the  Provincial  Court  Judge  did  have  jurisdiction  to  entertain  such  a 
motion  before  election.  From  that  decision,  the  Crown  appealed  to  the  Court 
of  Appeal  which  sustained  the  opinion  of  Mr.  Justice  Gray  though  in  the 
result,  it  concluded  that  it  was  inappropriate  in  the  voipi  and  Lazino  case  to 
grant  the  relief  sought.  The  judgement  of  the  Ontario  Court  of  Appeal  is 
unreported.  It  is  dated  June  5,  1987.  It  is  apparent  from  his  reasons  that 
Mr.  Justice  Callaghan  did  not  have  before  him  the  judgement  of 
Mr.  Justice  Gray.  Mr.  Justice  Callaghan's  judgement  was  given  in 
November  1986,  some  seven  months  before  judgement  was  given  by  the  Ontario 
Court  of  Appeal  in  Volpi  and  Lanzino. 

In  Volpi  and  Lanzino  Mr.  Justice  Martin  gave  reasons  for  the  Court.  He 
referred  to  the  Drysdale,  uenyu  and  chew  cases  and  also  to  the  decision  of  the 
Supreme  Court  of  Canada  in  Bolduc.  Mr.  Justice  Martin  pointed  out  that  in  the 
Drysdale  case,  the  proceedings  arose  before  the  1985  amendments  to  the 
Criminal  Code  and  he  concluded  that  the  weight  of  authority  then  extant 
supported  the  conclusion  of  the  Alberta  Court  of  Appeal. 

At  pp.  15-17  of  his  reasons,  Mr.  Justice  Martin  said: 

Patently,  Parliament  intended  by  the  amendment  of  s.529  to 
extend  its  provisions  (theretofore  applicable  only  to 
proceedings  on  indictment)  to  summary  conviction 
proceedings  and  also  to  clarify  that  its  provisions 
applied  to  preliminary  inquiries,  which  up  to  that  time 
was  open  to  question.  Indeed,  an  interpretation  of  the 
amendments  to  s.529  as  being  limited  to  achieving  those 
results  might  be  one  that  is  reasonable.  However,  the 
words  used  by  Parliament  extending  s.529  to  'all 
proceedings  including  preliminary  inquiries'  are  also 
reasonably  capable  of  applying  to  an  arraignment  prior  to 
an  election  under  s.464.  If  Parliament  had  intended  to 
limit  the  application  of  s.529  to  the  stage  of  the 
proceedings  in  respect  of  an  indictable  offence  subsequent 
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to  the  accused's  election  under  s.464  as  to  the  mode  of 
trial,  it  would  have  been  easy  to  have  so  stated.  Rather, 
Parliament  chose  in  s-s.ll  to  provide  that  s.529  applies 
to  'alj  proceedings  including  preliminary  inquiries'.  It 
is,  at  least,  open  to  serious  question  whether  Parliament 
used  the  term  'aH  proceedings'  only  to  make  clear  that 
s-s.ll  applied  to  both  summary  conviction  proceedings  and 
proceedings  on  indictment.  When  Parliament  wished  to 
refer  to  these  two  kinds  of  proceedings  in  s-s.lO,  it 
described  them  as  'summary  conviction  proceedings'  and 
'proceedings  on  indictment’.  In  my  view,  the  provisions 
of  s-s.ll  are  ambiguous  with  respect  to  whether  an  accused 
charged  in  an  information  with  an  indictable  offence  may, 
on  arraignment  and  prior  to  making  his  election,  move  to 
quash  the  information  on  the  ground  that  it  does  not 
comply  with  s. 510(3).  The  ambiguity  must  be  resolved  in 
favour  of  the  accused. 

I am  also  of  the  view  that  policy  considerations  support 
an  interpretation  of  s.529  that  enables  an  accused  charged 
with  an  indictable  offence,  on  arraignment  and  prior  to 
election,  to  apply  to  quash  the  information  on  the  ground 
that  it  does  not  contain  sufficient  detail  of  the 
circumstances  of  the  alleged  offence;  that  is  detail 
sufficient  to  give  the  accused  reasonable  information  with 
respect  to  the  act  or  omission  to  be  proved  against  him 
and  to  identify  the  transaction  referred  to,  as  required 
by  s. 510(3).  The  accused's  election  under  s.464  as  to  the 
mode  of  trial  is  an  important  decision  for  him  or  her  to 
make.  The  accused  may  prefer  to  elect  to  be  tried  by  the 
Provincial  Court  judge.  However,  if  the  information  does 
not  contain  sufficient  detail  to  give  him  reasonable 
information  with  respect  to  the  act  or  omission  to  be 
proved  against  him  and  to  identify  the  transaction,  and 
the  accused  has  no  right  to  apply  to  quash  the  information 
on  such  a ground,  then  his  only  recourse  is  to  elect  a 
mode  of  trial  in  which  there  will  be  a preliminary 
hearing,  which  will  enable  the  accused  to  obtain  the 
necessary  information  to  be  able  to  defend  himself  at  his 
trial.  I do  not  think  that  there  is  any  answer  to  the 
submission  of  Mr.  Balck  that  the  accused  is  entitled  to 
have  a properly  worded  information  before  he  is  required 
to  elect.  To  leave  the  accused  without  a remedy  prior  to 
election  if  the  charge  does  not  contain  sufficient 
information  to  enable  him  to  defend  himself  is,  in  effect, 
to  deprive  the  accused  of  his  choice  as  to  the  mode  of 
trial . 

I do  not  think  the  accused's  right  to  re-elect  trial 
before  a Provincial  Court  judge  provides  an  answer  because 
the  accused's  right  to  re-elect  trial  before  a Provincial 
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Court  judge  under  s. 491(1) (a)  of  the  Code  is  subject  to 
the  written  consent  of  the  prosecutor. 

For  these  reasons,  I am  not  persuaded  that  Gray  J.  erred 
in  holding  that  under  s. 529(11)  the  respondents  had  the 
right  on  arraignment,  prior  to  election,  to  apply  to  quash 
the  information  for  failure  to  comply  with  s. 510(3). 

Counsel  for  the  Crown  submitted  that  Mr.  Justice  Martin  put  too  much 
reliance  on  the  changes  made  in  s.529  by  the  1985  amendment.  He  said  that  in 
The  Queen  v.  Wis  Development  Corporation  Ltd.  (1984)  1 S.C.R.  485j  (1984),  12 
C.C.C.  (3d)  129,  the  Supreme  Court  of  Canada  held  that  where  an  information 
fails  to  meet  the  requirements  of  s. 510(3),  it  is  vitiated  and  of  no  force  or 
effect.  The  defect,  whether  of  substance  or  stemming  from  a lack  of 
particulars,  cannot  be  cured  by  amendment  or  by  the  provision  of  particulars. 
It  was  argued  that  as  matters  stood  before  the  1985  amendments,  the  Provincial 
Court  Judge  in  summary  conviction  proceedings  could  not,  on  arraignment,  do 
other  than  quash  the  information  if  it  was  found  to  be  defective.  From  that 
position,  counsel  for  the  Crown  proceeded  to  an  analysis  of  s.529  as  amended 
in  1985.  He  said  the  effect  of  the  amendments  is  to  make  the  section 
applicable  to  all  proceedings  coming  before  a Provincial  Court  Judge.  It  is 
applicable  to  informations  charging  indictable  offences  in  respect  of  which 
the  Judge  does  not  have  jurisdiction  to  conduct  a trial;  to  informations 
charging  indictable  offences  where  the  Judge  has  jurisdiction  to  conduct  a 
trial  provided  the  accused  elects  for  trial  before  him;  and  to  informations 
charging  summary  conviction  offences.  Counsel  then  pointed  to  the  changes 
made  in  s.529  by  the  1985  amendments.  These  changes  are  best  described  by 
reference  to  pp.  10  and  following  of  the  judgement  of  Mr.  Justice  Martin  in 
the  voipi  & Lanzino  decision.  Then  he  sets  out  the  old  and  new  sections  side 
by  side. 

Counsel  for  the  Crown  pointed  out  that  in  s. 529(1)  at  it  was  before 
amendment,  the  language  in  part  was: 

529.  (1)  ...  and  thereafter  only  by  leave  of  the  court  or 

judge  before  whom  the  trial  takes  place,  and  a court 
or  judge  before  whom  an  objection  is  taken  under  this 
section  may,  . . . 

The  comparable  language  in  the  section  as  amended  is: 

529.  (1)  ...  and  thereafter  only  by  leave  of  the  court 

before  which  ;yTe  proceedings  take  place,  and  the 
court  before  which  an  objection  is  taken  under  this 
section  may,  ... 

Next  he  referred  to  s. 529(3).  Before  the  amendment  the  significant 
language  for  our  purposes  was: 

529.  (3)  A court  shall,  upon  the  arraignment  of  an 
accused,  or  at  any  stage  of  the  trail,  ... 
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After  the  amendment  the  opening  language  of  the  section 

became: 

529.  (3)  Subject  to  this  section,  a court  shall,  at  any 
stage  of  the  proceedings,  ... 

Counsel  also  drew  our  attention  to  the  use  of  the  conjunctive  'and'  both 
in  the  old  section  and  the  new  immediately  following  subsection  3(b) (iii). 
The  effect  of  this,  it  was  submitted,  is  to  make  subsection  (3)  applicable 
only  to  that  part  of  the  proceedings  which  follows  election  but  not  to 
proceedings  on  arraignment.  Our  attention  was  also  drawn  to  the  changes 
effected  in  s.731  by  the  1985  amendments. 

Counsel  submitted  that  what  Parliament  sought  to  accomplish  by  the  1985 
amendments  was  to  make  s.529  applicable  to  indictable  proceedings  where  the 
Provincial  Court  Judge  does  not  have  jurisdiction  to  try  the  charge, 
indictable  proceedings  where  the  Provincial  Court  Judge  has  jurisdiction  to 
try  the  charge  if  the  accused  elects  for  trial  before  him,  and  to  summary 
conviction  proceedings.  It  was  his  submission  however,  that  what  Parliament 
did  not  intend  was  to  make  applicable  the  provisions  of  s.529  to  proceedings 
on  arraignment.  In  the  result  it  was  his  submission  that  the  old  law  as  set 
out  in  Henyu  and  Drysdaie  Still  applies,  and  the  Provincial  Court  Judge  does 
not  have  jurisdiction  to  guash  the  information  before  the  accused  elects  how 
he  wishes  to  be  tried. 

Notwithstanding  this  careful  analysis  of  s.529,  I am  of  the  view  that 
Mr.  Justice  Martin  was  correct  when  he  said  at  the  opening  of  that  portion  of 
his  reasons  which  I have  guoted  above: 

Patently,  Parliament  intended  by  the  amendment  of  s.529  to 
extend  its  provisions  (theretofore  applicable  only  to 
proceeding  son  indictment)  to  summary  conviction 
proceedings  and  also  to  clarify  that  its  provisions 
applied  to  preliminary  inguiries,  which  up  to  that  time 
was  open  to  guestion. 

Mr.  Justice  Martin  noted  that  the  section  might  be  interpreted  as  having 
no  application  to  proceedings  on  arraignment,  but  as  he  pointed  out,  had 
Parliament  intended  that  result,  it  could  readily  have  done  so  by  expressly  so 
stating. 

I agree  with  Mr.  Justice  Martin  that  the  section  as  amended  is  ambiguous 
and  that  the  ambiguity  must  be  resolved  in  favour  of  the  accused.  I also 
agree  with  the  policy  considerations  to  which  Mr.  Justice  Martin  made 
reference.  In  my  opinion,  they  supplement  the  interpretation  that  may 
reasonably  be  given  to  s.529  as  amended  and  lead  to  the  conclusion  that  it  is 
applicable  to  proceedings  on  arraignment. 

For  those  reasons,  my  opinion  is  the  Provincial  Court  Judge  had 
jurisdiction  on  arraignment  and  prior  to  election  to  entertain  an  application 
to  guash  the  information  for  failure  to  comply  with  s.510. 
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2.  DOES  THE  INFORMATION  MEET  THE  REQUIREMENTS  OF  S.510 

For  ease  of  reference  I repeat  the  relevant  language  of  the  information: 


Between  October  19,  1977,  and  April  30,  1980,  did  carry  on 
a work  or  undertaking,  to  wit:  road  building  and  logging 
in  tree  farm  licence  24,  cutting  permit  14,  Lyell  (sic) 
Island,  areas  20,  23,  and  26  in  the  Queen  Charlotte 
Islands,  Province  of  British  Columbia,  that  resulted  in 
the  harmful,  alteration,  disruption,  or  destruction  to 
fish  habitat,  to  wit:  Landrick  Creek  also  known  as 
Sedgwick  Outer  Creek  on  the  said  Lyell  Island,  on  November 
22,  1984,  in  violation  of  Section  31.(1)  of  the  Fisheries 

Act  thereby  committing  an  indictable  offence  contrary  to 
section  31.(3)(b)  of  the  Fisheries  Act. 

The  relevant  provision  of  the  Fisheries  Act  are: 

31.  (1)  No  person  shall  carry  on  any  work  or  undertaking 

that  results  in  the  harmful  alteration,  disruption  or 
destruction  of  fish  habitat. 


(3)  Every  person  who  contravenes  subsection  (1)  is 
guilty  of  an  offence  and  liable. 


(b)  on  conviction  on  indictment,  to 
imprisonment  for  a term  not  exceeding  two 
years. 

The  relevant  provision  of  s.510  are: 

510.  (1)  Each  count  in  an  indictment  shall  in  general 
apply  to  a single  transaction  and  shall  contain  in 
substance  a statement  that  the  accused  or  defendant 
committed  an  offence  therein  specified. 

(2)  The  statement  referred  to  in  subsection  (1)  may 
be 

(a)  in  popular  language  without  technical 

averments  or  allegations  of  matters  that 
are  not  essential  to  be  proved, 

(b)  in  the  words  of  the  enactment  that 

describes  the  offence  or  declares  the 
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matters  charged  to  be  an  indictable 
offence,  or 

(c)  in  words  that  are  sufficient  to  give  to  the 
accused  notice  of  the  offence  with  which  he 
is  charged. 

(3)  A count  shall  contain  sufficient  detail  of  the 
circumstances  of  the  alleged  offence  to  give  to  the 
accused  reasonable  information  with  respect  to  the 
act  or  omission  to  be  proved  against  him  and  to 
identify  the  transaction  referred  to,  but  otherwise 
the  absence  or  insufficiency  of  details  does  not 
vitiate  the  count. 

Two  arguments  were  made  by  the  appellants  on  this  issue.  First  it  was 
said  the  information  was  duplicitous  since  it  referred  to  road  building  and 
logging.  It  was  said  those  activities  comprised  two  completely  separate 
transactions  and  their  inclusion  in  a single  count  of  the  indictment  vitiated 
the  count. 

That  argument  was  made  before  the  Provincial  Court  Judge  who  rejected  it. 
Mr.  Justice  Callaghan  said  that  it  was  not  necessary  for  him  to  consider  the 
validity  of  the  information,  but  he  did  express  the  opinion  that  he  disagreed 
with  the  conclusion  of  the  Provincial  Court  Judge  that  the  information  failed 
to  meet  the  requirements  of  s. 510(3)  of  the  criminal  code. 

In  my  opinion  the  first  submission  must  be  rejected.  The  transaction 
which  is  referred  to  is  the  transaction  of  carrying  "on  a work  or 
undertaking".  The  works  "road  building  and  logging"  are  merely  descriptive  of 
the  nature  of  the  single  work  or  undertaking  that  was  carried  on.  I do  not 
think  the  count  is  duplicitous  and  I would  reject  the  submission. 

The  second  argument  was  that  the  information  failed  to  comply  with  the 
mandatory  requirements  of  s. 510(3)  of  the  criminal  code.  In  support  of  this 
argument  it  was  pointed  out  that  the  activities  of  the  appellants  were  lawful 
commercial  activities  and  the  appellants  are  entitled  to  know  what  part  of 
such  activities  constitute  a crime. 

It  was  also  submitted  that  it  was  particularly  important  in  this  case 
that  the  requirements  of  s. 510(3)  be  complied  with.  The  allegation  in  the 
information  is  that  the  work  or  undertaking  was  carried  on  between  October  19, 
1977  and  April  30,  1980  but  the  harm  to  the  fish  habitat  did  not  occur  until 
November  22,  1984.  Because  the  period  of  time  over  which  the  work  or 

undertaking  was  carried  out  is  extensive  and  because  it  occurred  so  long  ago, 
counsel  said  it  was  more  than  usually  important  for  the  Crown  to  provide  the 
appellants  with  all  reasonable  information  in  order  that  they  might  defend  the 
charges  brought  against  them. 

It  was  contended  that  although  the  work  or  undertaking  is  described  in 
the  information  as  being  comprised  of  road  building  and  logging,  those  things 
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could  relate  to  a multitude  of  activities  undertaken  by  a number  of  different 
entities.  Counsel  for  ITT  suggested  these  activities: 

(a)  engineering  design  of  roads; 

(b)  clearing  for  road  construction; 

(c)  grading,  ditching  and  other  works  related  with  the  actual 

construction  of  roads; 

(d)  maintenance  or  roads; 

(e)  layout  of  logging  operations; 

(f)  falling; 

(g)  bucking; 

(h)  yarding; 

(i)  hauling  timber. 

We  were  referred  to  wis  Development  corporation  where  at  p.  492 
Mr.  Justice  Lamer  accepted  the  submission  of  the  respondents  that  the 
information  there  was  defective  because  it  referred  to  a "commercial  air 
service"  which  could  relate  to  a multitude  of  activities  or  usages  of 
aircrafting  Canada.  Mr.  Justice  Lamer  said  that  the  information  was  vitiated 
for  want  of  sufficient  details  as  required  by  s. 510(3). 

We  were  referred  as  well  to  the  judgement  of  the  Supreme  Court  of  Canada 
in  Brodie  v.  The  King  (19361,  S.C.R.  188;  65  C.C.C.  289,  where 

Mr.  Justice  Rinfret  (as  he  then  was)  in  giving  judgement  for  the  Court  set  out 
the  principal  matters  which  must  be  referred  to  in  an  information  in  order 
that  there  might  be  compliance  with  the  section  which  preceded  s. 510(3). 

Notwithstanding  the  difficulties  with  which  the  defendants  are 
undoubtedly  faced  in  this  case,  I think  the  information  meets  the  requirements 
of  s. 510(3).  There  is  a specification  of  the  nature  of  the  work  or 

undertaking  which  is  alleged  to  have  resulted  in  harm  to  the  fish  habitat. 
The  area  in  which  the  work  or  undertaking  was  carried  on  is  described  as  are 
the  waters  said  to  be  fish  habitat.  No  doubt  a number  of  activities  are 
comprises  in  road  building  and  logging.  No  doubt  as  well,  the  appellants  are 
entitled  to  know  with  some  precision  the  act  or  acts  which  the  Crown  alleges 
are  criminal  in  nature.  But  that  information  I think,  can  be  obtained  by  the 
appellants  by  way  of  a demand  for  particulars.  I would  therefore  not  accede 
to  the  second  argument  of  the  appellants. 

3.  DISCRETION  TO  REFUSE  RELIEF  IN  THE  NATURE  OF  MANDAMUS  AND  CERTIORARI 

On  this  issue  the  appellants  submitted  that  Mr.  Justice  Callaghan  had  a 
discretion  to  refuse  the  relief  sought  by  the  Crown.  We  were  referred  to  the 
judgement  of  the  Supreme  Court  of  Canada  in  Hareikin  v.  university  of  Regina, 
[1979]  2 S.C.R.  561;  3 W.W.R.  676.  In  giving  the  judgement  for  the  majority, 

Mr.  Justice  Beetz  said  at  p.  574: 

The  principle  that  certiorari  and  mandamus  are 
discretionary  remedies  by  nature  cannot  be  disputed.  The 
principle  was  recently  reaffirmed  with  respect  to 
certiorari  in  a unanimous  decision  of  this  Court,  p.p.g. 
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Industries  Canada  Ltd.  v.  The  Attorney  General  of  Canada, 

[1976]  2 S.C.R.  739,  at  p.  749.  And  mandamus  is  certainly 
not  less  discretionary  than  certiorari: 

The  award  of  the  writs  usually  lies  within  the  discretion  of 
the  court.  The  court  is  entitled  to  refuse  certiorari  and 
mandamus  to  applicants  if  they  have  been  guilty  of  unreasonable 
delay  or  misconduct  or  if  an  ' adequate  alternative  remedy 
exists,  notwithstanding  that  they  have  proved  a usurpation  of 
jurisdiction  by  the  inferior  tribunal  or  an  omission  to  perform 
a public  duty.  On  applications  by  subjects  for  certiorari  to 
remove  indictments  the  courts  have  always  exercised  a very  wide 
discretion. 

Counsel  stressed  the  fact  that  the  activities  were  undertaken  by  the 
appellants  nine  or  more  years  ago  and  that  the  Crown  alleges  the  harmful 
activities  occurred  over  a period  of  two  and  a half  years.  Counsel  for  ITT 
submitted  that  his  client  had  not  carried  on  business  in  the  logging  industry 
since  1980  and  it  would  be  prejudiced  in  its  efforts  to  defend  itself  in 
respect  of  activities  which  had  taken  place  so  long  ago. 

The  difficulty  I see  with  these  submissions  is  that,  although  the 
activities  said  to  have  been  the  cause  of  the  harm  done  to  fish  habitat 
occurred  many  years  ago,  the  harm  itself  did  not  become  manifest  until 
November  of  1984.  When  the  harm  was  manifested,  the  Crown  moved  promptly  and 
the  information  here  in  issue  was  sworn  in  January  of  1985. 

I have  said  on  the  second  issue  that  I regard  this  as  a case  where 
particulars  should  be  asked  for  by  the  appellants  and  given  by  the  Crown.  If 
that  is  done  with  sufficient  particularity,  I think  the  prejudice  complained 
of  by  the  appellants  should  be  very  considerably  reduced  if  not  eliminated. 

For  these  reasons  I would  allow  the  appeals  of  ITT  and  Beban  on  the  first 
issue.  I would  remit  the  matter  of  the  Provincial  Court  Judge  in  order  that 
the  proceedings  before  him  may  be  continued  in  accordance  with  the  opinions  I 
have  expressed. 
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PROVINCIAL  COURT  OF  ONTARIO  (CRIMINAL  DIVISION) 


R.  V.  JANCAL  POWER  LTD.,  TIM  RICHARDSON,  et  al. 


LAING,  Prov.  Ct.  J.  (Criminal  Div.)  Owen  Sound,  November  30,  1989 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  s.  31(1)  (now 
section  35(1)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - accused  found 
guilty  of  harming  fish  habitat  on  basis  of  expert  and  eye-witness  evidence  of 
fish  biologist. 

Sentencing  - joint  submissions  - total  fines  $45,000  - under  Ontario 
Water  Resources  Act,  fine  of  $4,000  to  the  Corporation,  fine  of  $1,000  to  the 
individual;  under  the  Fisheries  Act,  $20,000  to  the  corporation,  $20,000  to 
the  individual. 


Ontario  Water  Resources  Act,  R.S.O.  1980,  c.  361  as  amended  - s.  16(2)  - 
accused  found  guilty  on  basis  of  expert  evidence  of  fish  biologist. 

Harmful  Activity,  Pollutant  and  Water  Body:  Drainage  or  "drawdown"  of 
headpond,  during  repair  of  the  Kroehler  dam  causing  heavy  siltation  in  the 
water  and  along  the  shores  of  the  Rocky  Saugeen  River,  Grey  county,  Ontario. 

Summary:  On  September  14th  and  17th,  1988,  during  drawdown  operations  on 
a dam  undergoing  repair  by  the  defendants,  substantial  quantities  of  silt 
blanketed  fish  habitat.  Jancal  Power  Ltd.  and  T.  Richardson  were  found  guilty 
under  both  the  federal  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  s.  31(1) 
(now  section  35(1)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  and  the 
provincial  Ontario  Water  Resources  Act,  R.S.O.  1980,  c.  361  as  amended, 
s.  16(2)  of  causing  heavy  siltation  along  the  Rocky  Saugeen  River  fish 
spawning  and  nursery  areas  and  in  the  river  water  itself,  on  the  basis  of  both 
the  expert  and  eye-witness  evidence  of  a fish  biologist.  Other  charges 
against  other  parties  were  withdrawn.  Under  the  Ontario  water  Resources  Act, 
R.S.O.  1980,  c.  361  as  amended,  the  individual  was  fined  $1,000,  the 
corporation  was  fined  $4,000.  Under  the  Fisheries  Act,  the  corporation  and 
the  individual  were  each  fined  $20,000  totalling  $40,000. 

Held:  Jancal  Power  and  T.  Richardson  found  guilty.  Other  charges  to  the 
other  accused  were  withdrawn. 
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R.  c.  JANCAL  POWER  TLD.,  TIM  RICHARDSON,  et  al. 


LAING,  Prov.  Ct.  J. 


Owen  Sound,  1 decembre  1989 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  ET  SES  MODIFICATIONS, 

PAR.  31(1)  (MAINTENANT  LE  PARAGRAPHE  35(1)  DE  LA  LOI  SUR  LES  PECHES,  S.R.C. 
1985,  CH.  F-14  ET  SES  MODIFICATIONS)  — ACCUSE  DECLARE  COUPABLE  SUR  LA  FOI  DU 
TEMOIGNAGE  D ' UN  ICHTYOBIOLOGISTE  ENTENDU  EN  TANT  QUE  TEMOIN  EXPERT  ET  TEMOIN 
OCULAIRE. 

PEINE  — OBSERVATIONS  CONJOINTES  — TUiENDES  TOTALES  DE  45  000  $ — EN 

VERTU  DE  LA  LOI  SUR  LES  RESSOURCES  EN  EAU  DE  L 'ONTARIO,  AMENDE  DE  4 000  $ A LA 

COMPAGNIE  ET  AMENDE  DE  1 000  $ A L'INDIVIDU;  EN  VERTU  DE  LA  LOI  SUR  LES 

PECHERIES,  AMENDE  DE  20  000  $ A LA  COMPAGNIE  ET  AMENDE  DE  20  000  $ A 

L 'INDIVIDU. 

LOI  SUR  LES  RESSOURCES  EN  EAU  DE  L'ONTARIO,  R.S.O.  1980,  CH . 361  ET  SES 
MODIFICATIONS  — PAR.  16(2)  — ACCUSE  DECLARE  COUPAlBLE  SUR  LA  FOI  DU 
TEMOIGNAGE  D'UN  ICHTYOBIOLOGISTE  ENTENDU  EN  TANT  QUE  TEMOIN  EXPERT. 

ACTIVITE  PREJUDICIABLE , POLLUANT  ET  COURS  D'EAU  : DRAINAGE  D'UNE  RETENUE 
D'AMONT,  LORS  DE  LA  REPARATION  DU  BARRAGE  KROEHLER,  CAUSANT  UNE  IMPORTANTE 
ACCUMULATION  DE  VASE  DANS  L 'EAU  ET  LE  LONG  DES  RIVES  DE  LA  RIVIERE  ROCKY 
SAUGEEN,  DANS  LE  COMTE  GREY,  EN  ONTARIO. 

RESUME  : JANCAL  POWER  LTD.  ET  T.  RICHARDSON  ONT  ETE  DECLARES  COUPABLES, 
TANT  EN  VERTU  DE  LA  LOI  SUR  LES  PECHERIES  FEDERALE,  S.R.C.  1970,  CH . F-14  ET 
SES  MODIFICATIONS,  PAR.  31(1)  (MAINTENANT  LE  PARAGRAPHE  35(1)  DE  LA  LOI  SUR 
LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES  MODIFICATIONS)  QUE  LA  LOI  SUR  LES 

RESSOURCES  ENEAUDE  L'ONTARIO,  R.S.O.  1980,  CH.  361  ET  SES  MODIFICATIONS, 
PAR.  16(2),  D' AVOIR  CAUSE  UNE  IMPORTANTE  ACCUMULATION  DE  VASE  LE  LONG  DES 
ZONES  D ' AFFRETEMENT  ET  D'ELEVAGE  DU  POISSON  DE  LA  RIVIERE  ROCKY  SAUGEEN  ET 
DANS  LES  EAUX  MEME  DE  LA  RIVIERE,  SUR  LA  FOI  DU  TEMOIGNAGE  D'UN 
ICHTYOBIOLOGISTE  ENTENDU  EN  TANT  QUE  TEMOIN  EXPERT  ET  TEMOIN  OCULAIRE. 
D'AUTRES  ACCUSATIONS  PORTEES  CONTRE  D'AUTRES  PARTIES  ONT  ETE  RETIREES.  EN 
VERTU  DE  LA  LOI  SUR  LES  RESSOURCES  EN  EAU  DE  L'ONTARIO,  R.S.O.  1980,  CH.  361 
ET  SES  MODIFICATIONS,  LE  PARTICULIER  A ETE  CONDAMNE  A UNE  AMENDE  DE  1 000  $, 
TANDIS  QUE  LA  COMPAGNIE  A ETE  CONDAMNEE  A UNE  AMENDE  DE  4 000  $.  EN  VERTU  DE 
LA  LOI  SUR  LES  PECHERIES,  LA  COMPAGNIE  ET  LE  PARTICULIER  ONT  ETE  CONDAMNES 
CHACUN  A UNE  AMENDE  DE  20  000  $,  SOIT,  AU  TOTAL,  40  000$. 

DECISION  : JANCAL  POWER  ET  T.  RICHARDSON  ONT  ETE  DECLARES  COUPABLES. 
D'AUTRES  ACCUSATIONS  PORTEES  CONTRE  D'AUTRES  PERSONNES  ONT  ETE  RETIREES. 
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Statutes/Lois  Citees  : Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14  et 
ses  modifications,  maintenant  de  la  Loi  sur  les  peches  L.R.C.  1985,  ch.  F-14 
et  ses  modifications. 

Loi  sur  les  ressources  en  eau  de  1 'Ontario^  R.S.O.  1980,  ch.  361  et  Ses 
modifications. 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  now  R.S.C.  1985  c.  F-14 
as  amended. 

Ontario  Water  Resources  Act^  R.S.O.  1980,  C.  361  aS  amended. 
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Mr.  A.  Ryan,  for  the  Ministry  of  Natural  Resources 

Mr.  J.  Herlihy,  for  the  Ministry  of  the  Environment 

Mr.  M.  McGee,  for  Jancal  Power  and  T.  Richardson 

Mr.  J.  Murray  and  Mr.  A.  McKinnon,  for  Can-Dive  and  Robert  Clarke 

Mr.  R.  McLeod  and  Mr.  B.  McMeekan,  for  Blake  Smith 

REASONS/MOTIF; 

THE  COURT  (LAING,  Prov.  Ct.  J.)  (Orally):  Jancal  Power  Limited  and  Tim 
Richardson,  have  been  charged  that  between  September  14th  and  17th,  1988  at 
the  Township  of  Glenelg  in  the  County  of  Grey,  unlawfully  did  carry  on  work  to 
the  Kroehler  Dam  resulting  in  the  harmful  alteration  of  the  fish  habitat  in 
the  Rocky  Saugeen  River,  downstream  of  the  said  dam  to  the  junction  of  the 
Saugeen  and  Rocky  Saugeen  Rivers,  contrary  to  Section  35(1)  of  the  Fisheries 
Act,  Revised  Statutes  of  Canada,  1985,  Chapter  F-14,  as  amended. 

A trial  involving  these  defendants  and  two  other  defendants,  commenced  on 
Monday  November  20,  1989,  and  continued  to  Friday  November  24th,  and  the 
matter  was  then  adjourned  for  continuation  on  Wednesday  November  29,  1989  and 
this  date.  It  has  been  agreed  for  the  purposes  of  this  trial,  that  the 
evidence  which  is  relevant  in  the  other  trial,  be  applied  and  adopted  in  this 
trial,  under  this  Information. 

All  the  evidence  points  to  the  fact  that  between  September  14th  and 
17th,  1988,  Jancal  Power  Limited  and  its  on  site  supervisor, 
Mr.  Tim  Richardson,  carried  out  work  to  the  Kroehler  Dam.  Included  in  that 
work  was,  what  has  been  referred  to  as  the  draw  down  or  the  draining  of  the 
head  pond,  on  the  up  stream  side  of  the  Kroehler  Dam,  also  known  as  the  Jancal 
Dam,  for  the  purposes  of  repair  and  maintenance  of  the  Dam. 

It  is  also  clear,  from  all  the  evidence,  that  the  drain  down,  draw  down, 
or  draining  of  the  head  pond  resulted  in  the  discharge  down  stream  of  the  dam 
of  large  significant  quantities  of  silt  which  proceeded  in  the  natural  course 
of  events  down  stream  to  various  sections  of  the  Rocky  Saugeen  River. 

Certain  photographs  were  taken  with  respect  to  the  silt  deposits  down 
stream  of  the  dam. 

The  evidence  is  that  prior  to  this  work  being  undertaken  by  the 
defendants  the  Rock  Saugeen  River  was  described  as  a pristine,  high  quality 
trout  stream  or  river. 

The  second  part  of  the  charge,  the  harmful  alteration  of  the  fish 
habitat;  the  evidence  of  Mr.  Imhof,  a qualified  expert  and  fish  biologist, 
whose  curriculum  vitae  is  filed  as  exhibit  29,  with  the  Department  of  Natural 
Resources  was  knowledgeable  from  his  observation,  that  the  Rocky  Saugeen  River 
was  a fish  habitat  in  that  it  provided  spawning  grounds,  nursery  grounds,  food 
supply  and  migration  areas  on  which  fish  depended,  and  particularly  trout, 
directly,  to  carry  out  their  life  processes  and  therefore  falls  within  the 
definition  of  the  fish  habitat  and  Section  34  of  The  Fisheries  Act. 
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He  examined  the  Rocky  Saugeen  River,  after  the  work  was  commenced  and 
discovered  that  there  were  large  deposits  of  silt,  which  in  his  opinion,  and 
not  disputed,  flowed  directly  from  the  work  carried  out  by  the  defendants. 

It  was  also  his  opinion,  that  the  effect  of  the  silt  in  the  large 
quantities  that  he  observed,  would  in  effect  bury  the  nursery  areas  of  the 
Rocky  Saugeen,  with  the  result  of  loss  of  some  life  of  the  young  fish. 

It  was  also  his  evidence,  undisputed,  that  not  only  would  nurseries  be 
eliminated  as  described,  but  the  spawning  grounds,  and  in  particular  those  for 
Brook  Trout,  which  rely  for  their  spawning  on  low  velocity  water,  at  the 
margins  of  the  stream,  would  similarly  be  buried,  and  eliminated. 

It  was  also  his  evidence  that  with  Brown  Trout,  who  conversely  require 
high  velocity  water  flows  that  in  those  areas  of  which  he  was  aware,  that  is 
the  Brown  Trout  spawning  areas,  he  detected  black  organic  material  coming  out 
of  the  substrate  in  these  areas,  which  would  reduce  the  flow  of  water  and 
therefore  the  supply  of  oxygen  required  for  the  trout  eggs  to  survive. 

The  total  fish  population  effect,  in  his  view,  was  that  the  spawning  and 
nursery  grounds  would  be  lost  for  at  least  a year  and  what  would  be  required 
to  regenerate  the  fish  habitat  from  the  damage  suffered  by  the  deposit  of  the 
silt  would  be  a full  generation  of  a period  of  some  three  to  five  years. 

The  irresistible  conclusion  then  is,  that  all  the  requisite  elements  of 
the  charge  against  these  defendants  under  Section  35(1)  have  been  established 
beyond  a reasonable  doubt  and  convictions  will  follow  and  are  registered. 

MR.  RYAN 

Thank  you. 

THE  COURT 

Any  submissions  as  to  sentence? 

MR.  MCGEE 

Your  Honour,  before  we  commence  that,  I wonder  if  I might  have  a 
reasonable  short  time,  maybe  ten  minutes.  There  are  a few  housekeeping 
elements  that  I would  like  to  attend  to,  if  I could. 

[Four  other  informations  under  the  Fisheries  Act,  and  the  Lakes  and 
Rivers  Improvement  Act,  were  withdrawn]. 

PROVINCIAL  OFFENCE 

CLERK  OF  THE  COURT 

Jancal  Power  Ltd.  and  Tim  Richardson  are  charged  that  on  or  about  the 
14th  day  of  September  to  the  17th  day  of  September,  1988,  at  the  Township  of 
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Glenelg,  in  the  County  of  Grey,  being  the  persons  from  whose  control  material, 
namely  silt,  had  escaped  into  the  Rocky  Saugeen  River,  which  material  may 
impair  the  quality  of  the  water  of  the  said  Rocky  Saugeen  River,  failing 
forthwith  to  notify  the  Ministry  of  the  Environment.  Contrary  to  Section 
16(2)  of  the  Ontario  Water  Resources  Act,  R.S.O.  1980,  c.  361,  and  amendments 
thereto. 

MR.  MCGEE 

Your  Honour,  prior  to  commenting  on  entering  the  pleas  on  this  matter,  I 
wondered  if  my  friend  would  be  agreeable  to  amending  the  times  to  read  as 
exactly  as  the  same  as  in  the  Ministry  of  Natural  Resources  charge. 

MR.  HERLIHY 

I thought  that's  what  we  did. 

THE  COURT 

We  did  that. 

MR.  MCGEE 
Did  we? 

THE  COURT 

It's  amended  now  to  read  between  September  14th  and  17th,  1988. 

MR.  MCGEE 

All  right,  I missed  the  word  between,  all  right,  then  fine. 

CLERK  OF  THE  COURT 

Yes  I'm  sorry,  you  didn't  miss  it,  I didn't  read  it  because  it  wasn't  in 
the  Information. 

THE  COURT 

Well  it  is  so  amended,  between. 

CLERK  OF  THE  COURT 

Thank  you.  To  this  charge,  how  do  you  plead? 

MR.  MCGEE 

On  behalf  of  the  Corporation,  I'm  authorized  to  enter  a not  guilty  plea. 
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MR.  RICHARDSON 

Not  guilty. 

CLERK  OF  THE  COURT 

Thank  you,  be  seated  please. 

MR.  HERLIHY 

Your  Honour,  the  four  salient  facts  for  the  purposes  of  this  matter  are 
that  Jancal  Power  Limited,  during  the  time  set  out  in  the  information  was 
engaged  in  some  restorations  to  a dam  in  Glenelg  Township.  One  of  the 
features  of  the  restoration  involved  the  drawing  down  of  the  water  behind  the 
dam.  Mr.  Tim  Richardson,  the  other  defendant  was  the  site  manager  for  Jancal 
Power  Limited. 

On  the  14th  of  September,  1987(sic),  the  draw  down  of  the  water  began  and 
before  it  was  stopped  on  the  17th,  water  had  come  through  the  dam,  bringing 
with  it,  considerable  quantities  of  silt.  Silt  is  a material  which  may  impair 
the  quality  of  water  by  rendering  it  unsuitable  for  drinking  purposes  as  well 
as  by  causing  problems  for  the  inhabitants  of  water,  be  they  fish,  plants  or 
animals,  or  living  creatures  on  which  the  fish  might  feed. 

These  are  - it  therefore  renders  it  a contaminant  within  the  definition 
of  that  term. 

This  event  having  happened,  the  defendants  did  not  make  the  call  or 
report  the  incident  to  the  Ministry  of  the  Environment,  which  is  a requirement 
of  Section  16(2)  of  the  Ontario  Water  Resources  Act,  although  as  you've  heard 
in  relation  to  other  matters,  word  was  given  to  the  Ministry  of  Natural 
Resources.  Those  are  the  facts  as  I have  them. 

MR.  MCGEE 

Your  Honour,  on  behalf  of  my  clients,  I am  authorized  to  admit  to  the 
points  rendered  by  my  friend  as  follows:  that  there  was  work  carried  on  at 
the  Jancal  site  between  the  14th  and  17th  of  September,  1988.  As  part  of  that 
work  there  was  a drain  down  of  the  pond.  As  part  of  the  drain  down,  there  was 
some  silt  - I don't  know  quantities,  nor  can  I accede  to  my  friend's  comment, 
but  we  are  agreeing  that  there  was  some  silt  released.  That's  as  far  as  we 
can  go  on  an  agreed  statement  of  facts  at  that  point  in  time. 

THE  COURT 

Oh,  then  you  can't  agree  that  the  silt  caused  or  is  likely  to  have  caused 
an  adverse  affect. 

MR.  MCGEE 

At  this  point  in  time,  I don't  know. 
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THE  COURT 

Right  - I've  got  the  wrong  - you  can't  agree  that  the  silt  may  impair  the 
quality  of  the  water. 

MR.  MCGEE 

I can  agree  that  silt  may  impair  the  quality  of  water,  yes,  silt  may. 

THE  COURT 

All  right. 

MR.  HERLIHY 

And  is  there  agreement  as  well  that  a report  was  not  made  to  the  Ministry 
of  the  Environment. 

MR.  MCGEE 

Yes. 

THE  COURT 

Okay,  all  the  elements  are  there. 

MR.  HERLIHY 

I think  then,  given  those  facts  which  have  been  admitted,  there  is 
evidence  to  support  a finding  of  guilt. 

THE  COURT 

Do  you  have  any  further  evidence? 

MR.  HERLIHY 
No. 

THE  COURT 

Do  you  have  any  defence? 

MR.  MCGEE 
No  sir. 


REASONS  FOR  JUDGEMENT 


214 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


THE  COURT 

On  the  admitted  facts,  the  required  elements  of  Section  16(2)  of  the 
Ontario  Water  Resources  Act  has  been  proved  beyond  a reasonable  doubt  and  a 
conviction  registered. 

MR.  HERLIHY 


On  the  matter  of  sentence,  I can  advise  that  the  Ontario  Water  Resources 
Act  provides  a fine  of  up  to  $25,000.00  per  day  against  a corporation  for  a 
breach  of  Section  16(2)  and  for  a fine  of  up  to  $5,000.00  in  the  case  of  an 
individual  such  as  Mr.  Richardson.  The  reason  for  the  reporting  requirement, 
I think,  is  obvious.  The  Ministry  of  the  Environment  has  concerns  for  water 
quality  and  has  expertise  to  bring  to  ear  on  this  matter. 


The  position  of  the  Ministry  and  the  reason  for  this  prosecution,  was 
that  had  the  Ministry  been  called,  there  are  provisions  in  both  the  Spills 
Bill,  and  in  Section  7 of  the  Environmental  Protection  Act,  which  also 
applies,  to  have  issued  a stop  order  as  early  as  the  matter  was  discovered. 
It  is  the  position  of  the  Ministry  that  further  damage  might  have  been 
prevented  if  the  Ministry  had  been  notified  as  it  should  have  been.  Word  did 
not  get  through  to  the  Ministry  and  you've  heard  of  the  results. 


[Matter  was 
morning] . 


adjourned,  after  discussion  by  parties  until  the  next 


APPEARANCES: 


Mr.  A.  Ryan, 

Mr.  J.  Herlihy, 
Mr.  M.  McGee, 

Mr.  A.  McKinnon, 
Mr.  B.  McMeekin. 


December  1st,  1989 


MR.  HERLIHY 

I think  that  I had  said  yesterday  most  of  the  things  that  I needed  to 
say,  that  the  reporting  requirement  is  an  important  one  for  good  reasons  and 
that  bearing  in  mind  the  range  of  penalty  available  for  these  offences,  being 
$25,000.00  per  day  for  the  Corporation  and  $5,000.00  a day  for  the  individual. 
I'm  prepared  to  recommend  to  the  Court,  in  view  of  the  fact  the  matter  did  get 
reported,  although  not  directly  to  the  Ministry  of  the  Environment,  that  the 
fine  imposed  on  the  Corporation  be  something  in  the  range  of  $4,000.00  or  so 
and  the  fine  imposed  on  the  individual  be  something  in  the  range  of  $1,000.00. 

THE  COURT 


Thank  you. 
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MR.  HERLIHY 

Those  are  all  the  submissions  I had. 

THE  COURT 

Mr.  McGee? 

Mr.  MCGEE 

Your  Honour,  I only  reiterate  my  friend's  comment,  that  there  was  an 
effort  to  report,  and  promptly,  and  I concur  with  the  range  of  sentence  and 
fine  suggested. 

THE  COURT 

All  right. 

REASONS  FOR  SENTENCE  (Provincial  Lakes  & Rivers  Improvement  Act) 

THE  COURT 

That  sounds  very  much  to  me  like  a joint  submission  and  I find  it 
acceptable. 

MR.  MCGEE 

Thank  you  sir. 

MR.  HERLIHY 

All  right. 

THE  COURT 

Conviction  under  Section  16(2)  of  the  Ontario  Water  Resources  Act.  There 
will  be  a fine  against  the  company  of  $4,000.00.  Mr.  Richardson,  would  you 
stand  up  please.  There  will  be  a fine  in  your  case  of  $1,000.00. 

MR.  RYAN 

Your  Honour,  there  was  a case  brief,  volume  two  provided  to  you  and  it 
was  simply  for  the  purposes  of  sentencing...  I could  go  through  them  at 
length  sir,  but  it's  my  submission  they  speak  for  themselves.  Just  to 
highlight  one  or  two  of  them.  The  extent  of  the  damage  factor,  number  three. 
It's  my  information  sir  that  the  Provincial  Government  spent  in  excess  of 
$100,000.00  specifically  trying  to  clean  up  the  major  portion  of  this  river, 
through  the  1988,  1989  years.  It's  also  my  understanding  that  unusually  high 
spring  floods  have  contributed,  by  way  of  nature,  to  cleaning  up  the  extent  of 
the  damage  done.  So  that  between  God  and  Government,  the  problem  wasn't  as 
bad  as  what  it  appeared  to  be. 
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There  are  some  lasting  affects,  but  not  as  bad  as  originally. 

I do  also  sir  want  to  bring  your  attention  that  the  defendants  were 

invited  to  participate  in  the  clean-up  and  they  declined. 

I also  wanted  to  bring  to  your  attention  sir,  that  one  of  the  cases  cited 
under  the  remorse.  Section  6,  the  Court  notes  that  the  personal  appearance  of 
corporate  executives  in  Court  and  their  personal  statement  outlining  the 
company's  genuine  regret  and  stating  future  plans  to  avoid  repetition  of  such 
offences  is  another  indication  of  genuine  corporate  contrition.  That's 
lacking  in  this  case  sir.  It  simply  wanted  to  highlight  that. 

In  the  way  of  a joint  submission  sir.  I have  discussed  it  at  length  with 

Mr.  McGee  and  we  are  jointly  submitting  that  a fine  in  the  global  range  of 
$40,000.00,  $20,000.00  against  each  defendant  would  be  appropriate.  And  on 

behalf  of  the  Crown  sir,  I am  urging  you  to  accept  that  as  an  appropriate 
penalty.  It  takes  into  account  the  principles  of  deterrence  and  all  the  other 
factors  highlighted  in  the  summary  I've  provided  you  with  Your  Honour.  Those 
are  my  submissions. 

THE  COURT 

Thank  you.  Mr.  McGee? 

MR.  MCGEE 

I was  under  the  impression  we  were  into  joint  submissions  and  because  of 
that  fact,  the  corporate  defendant  is  not  here  and  I ask  Your  Honour  not  to 
draw  any  adverse  inference  in  the  absence  of  the  corporate  defendant  and  that 
I am  authorized  to  speak  for  him.  And  I could  go  on  at  length  about  the 
activities  of  both  the  corporate  and  individual  defendant  here.  As  Mr. 
Herlihy  says,  there  has  been  notice.  But,  I'm  in  the  context  of  a joint 
submission,  and  as  such,  I won't  respond  to  the  comments  of  my  friend,  nor 
will  I go  through  the  mitigating  factors  which  are  in  evidence  and  have  been 
in  evidence  before  you  and  only  say,  that  I urge  Your  Honour  to  restrict  the 
range  of  penalty  to  that  suggested  by  the  Crown  and  I concur  and  make  a joint 
submission  that  that  be  the  appropriate  fine. 

REASONS  FOR  SENTENCE  {Federal  Fisheries  Act) 

THE  COURT 

It  is  clear,  certainly  in  this  week,  that  all  parties  have  agonized 
towards  a resolution  and  as  a result  a joint  submission  is  made.  In  these 
circumstances,  I find  the  joint  submission  reasonable.  On  the  conviction 
there  will  be  a fine  against  the  Corporation  of  $20,000.00.  Mr.  Richardson, 
stand  up  please.  And  against  you,  there  will  be  a fine  of  $20,000.00. 
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KOSTUCH  V.  KOWALSKI  ET  AL.;  RE:  OLDMAN  RIVER 
HARVIE,  Prov.  Ct.  J.  Calgary,  June  1,  1990 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - s.  35(1)  (formerly  s. 
31(1)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended)  - private  prosecution  - 
destruction  of  fish  habitat  along  the  Oldman  River  - provincial  intervention 
in  private  prosecution  - proceedings  stayed  pending  outcome  of  investigation  - 
constitutionality  of  intervention  - in  this  case  no  "flagrant  impropriety"  by 
Attorney  General  was  demonstrated,  therefore  intervention  not 
unconstitutional . 

Jurisdiction  - judicial  jurisdiction  to  review  Attorney  General's 
discretionary  powers  - while  the  court  has  jurisdiction  at  common  law  to 
intervene,  there  must  be  "flagrant  impropriety"  demonstrated  by  the  Attorney 
General  before  judicial  intervention  is  warranted  - whether  Charter  standard 
is  also  "flagrant  impropriety"  - Charter  and  common  law  standards  are  the  same 
according  to  jurisprudence  - standard  for  judicial  intervention  is  "flagrant 
impropriety"  - here  no  "flagrant  impropriety". 

Jurisdiction  - query  whether  Alberta  provincial  court  has  sufficient 
independence  to  review  provincial  Attorney  General's  discretionary  powers  - 
issue  introduced  by  the  court  but  not  resolved. 

Private  Prosecutions  - Provincial  Intervention  policy  - intervention  by 
Attorney  General  to  stay  proceedings  in  private  prosecution  - whether  policy 
to  intervene  in  all  private  prosecutions  is  unconstitutional  - "blanket 
policies"  appear  to  be  unconstitutional  - constitutionality  of  "blanket 
policy"  need  not  be  addressed  as  this  is  the  first  case  where  policy  has  been 
articulated;  whether  continued  use  of  policy  is  unconstitutional  is  still  open 
to  question  - in  this  particular  case  flagrant  impropriety  by  the  Attorney 
General  has  not  been  demonstrated,  thus  court  intervention  is  inappropriate. 

Private  Prosecutions  - intervention  by  Attorney  General  to  stay 
proceedings  in  private  prosecution  - standard  for  judicial  review  of 
government  intervention  in  a private  prosecution  both  at  common  law  and  under 
the  Charter  is  "flagrant  impropriety". 

Charter  - SS.  7,  24(1)  - Canadian  Charter  of  Rights  and  Freedoms , Part  I 
of  the  Constitution  Act,  1982,  being  Schedule  B of  the  Canada  Act  1982  (U.K.), 

1982,  c.ll  - private  prosecution  - government  policy  to  intervene  in  private 
prosecution  - stay  of  proceedings  - whether  improper  government  intervention 
in  private  prosecution  violates  s.7  "liberty"  - standard  for  improper 
intervention  - whether  "blanket  policy"  itself  constitutes  improper 
intervention  - "blanket  policies"  appear  to  be  unconstitutional  - issue  need 
not  be  addressed  here  as  this  is  the  first  case  where  policy  is  articulated. 
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Charter  - Canadian  Charter  of  Rights  and  Freedoms  ^ Part  I Of  the 
Constitution  Act,  J982,  being  Schedule  B of  the  Canada  Act  1982  (U.K.)*  1982, 
c.ll  - private  prosecution  - government  policy  to  intervene  in  private 
prosecution  - stay  of  proceedings  - standard  for  judicial  interference  with 
improper  government  intervention  - standard  both  pre-  and  post-Charter  for 
judicial  review  of  government  intervention  in  private  prosecutions  is 
"flagrant  impropriety". 

Criminal  Code  - ss.  2,  785  - Criminal  Code  of  Canada  R.S.C.  1985  c.  C-46, 
as  amended  formerly  ss.  2,  720,  R.S.C.  1970,  C-34,  as  amended  - "prosecutor"  - 
private  prosecution  - right  of  attorney  general  to  intervene  - no  absolute 
right  of  intervention  by  Attorney  General  arising  out  of  the  definition  of 
"prosecutor"  - qualified  right  to  intervene  arising  from  definition, 
historical  and  constitutional  prerequisites  of  the  Attorney  General's  office 
as  defined  by  the  jurisprudence. 

Harmful  Activity  and  Water  Body:  The  construction  of  a dam  along  the 
Oldman  River  in  Alberta. 

Summary;  This  is  a private  prosecution  where  Kostuch  acts  on  behalf  of 
the  crown.  The  government  of  Alberta  constructed  a dam  on  the  Oldman  River  in 
Alberta  and  as  a consequence,  upon  diversion,  the  old  riverbed  dried  up. 
These  facts  prompted  the  initiation  of  a private  proecution  by  Dr.  M.  Kostuch 
against  the  government  of  Alberta  and  others,  under  section  35(1)  of  the 
federal  Fisheries  Act,  R.S.C.  1985,  c.  F-14,  for  harmful  destruction  of  fish 
habitat.  The  provincial  Attorney  General  intervened  and  entered  a stay  of 
proceedings,  pending  the  outcome  of  an  investigation  of  the  alleged  offence. 
A second  information  was  laid,  and  once  again  the  Attorney  General  intervened, 
stating  that  the  government  "always  intervenes  for  consistency",  and  that  law 
enforcement  investigation  must  always  precede  prosecution". 

"Blanket"  intervention  policies,  as  per  catagas,  are  unconstitutional. 
Such  decisions  must  be  made  on  a case-by-case  basis.  However,  the  policy  to 
conduct  an  investigation  in  this  case  constitutes  an  exercise  of  the  Attorney 
General's  discrtionary  powers.  At  common  law,  the  standard  for  judicial 
interference  with  the  Attorney  General's  discretion  is  flagrant  impropriety. 
In  this  case,  the  government's  insistence  that  an  RCMP  investigation  must 
precede  prosecution  does  not  constitute  flagrant  impropriety. 

"Prosecutor"  is  defined  in  sections  2 and  785  of  the  criminal  code  of 
Canada,  R.S.C.  1985  c.  C-46,  as  amended,  formerly  R.S.C.  1970,  c.  C-34, 
amended,  as  follows: 

"prosecutor"  means  the  Attorney  General  or,  where  the 
Attorney  General  does  not  intervene,  means  the  person  who 
institutes  the  proceedings  to  which  this  Act  applies,  and 
includes  counsel  acting  on  behalf  of  either  of  them. 

Held:  Government  intervention  upheld  as  constitutionally  valid. 
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HARVIE,  Juge  de  la  Cour  provinciale  Calgary,  1 juin  1990 

LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS  — PAR. 
35(1)  — POURSUITE  PRIVEE  — DESTRUCTION  DE  L' HABITAT  DU  POISSON  LE  LONG  DE  LA 
RIVIERE  OLDMAN  — INTERVENTION  DE  LA  PROVINCE  DANS  UNE  POURSUITE  PRIVEE  — 
SURSIS  DES  PROCEDURES  JUSQU'A  L' ISSUE  DE  L'ENQUETE  — CONSTITUTIONNALITE  DE 
L • INTERVENTION  — COMME  AUCUNE  uINCONVENANCE  FLAGRANTE » DE  LA  PART  DU 
PROCUREUR  GENERAL  N'A  ETE  DEMONTREE  DANS  LE  PRESENT  CAS,  L ' INTERVENTION  N'EST 
PAS  INCONSTITUTIONNELLE . 

COMPETENCE  — COMPETENCE  DU  TRIBUNAL  D 'EXAMINER  LES  POUVOIRS 
DISCRETIONN AIRES  DU  PROCUREUR  GENERAL  — BIEN  QUE  LA  COUR  AIT  COMPETENCE,  EN 
COMMON  LAW,  POUR  INTERVENIR,  UNE  alNCONVENANCE  FLAGRANTE))  DE  LA  PART  DU 
PROCUREUR  GENERAL  DOIT  ETRE  DEMONTREE  POUR  JUSTIFIER  L ' INTERVENTION  DE  LA  COUR 

— QUESTION  DE  SAVOIR  SI  LA  NORME  ENONCEE  PAR  LA  CHARTE  CONSTITUE  EGALEMENT 
UNE  ((INCONVENANCE  FLAGRANTE))  — LES  NORMES  PREVUES  PAR  LA  CHARTE  ET  LES  NORMES 
PREVUES  PAR  LA  COMMON  LAW  SONT  LES  MEMES  SELON  LA  JURISPRUDENCE  — LA  NORME  DE 
L ' INTERVENTION  JUDICIAIRE  EST  L ' ((INCONVENANCE  FLAGRANTE))  — AUCUNE 
((INCONVENANCE  FLAGRANTE))  EN  L'ESPECE. 

COMPETENCE  — ON  SE  DEMANDE  SI  LA  COUR  PROVINCIALE  DE  L 'ALBERTA  EST 
SUFFISAMMENT  INDEPENDANTE  POUR  EXAMINER  LES  POUVOIRS  DISCRETIONNAIRES  DU 
PROCUREUR  GENERAL  DE  LA  PROVINCE  — QUESTION  POSEE  PAR  LA  COUR  MAIS  NON 
RESOLUE. 

POURSUITES  PRIVEES  — POLITIQUE  EN  MATIERE  D ' INTERVENTION  PROVINCIALE  — 
INTERVENTION  DU  PROCUREUR  GENERAL  VI SANT  AU  SURSIS  DES  PROCEDURES  DANS  UNE 
POURSUITE  PRIVEE  — QUESTION  DE  SAVOIR  SI  LA  POLITIQUE  D ' INTERVENTION  DANS 
TOUTE  POURSUITE  PRIVEE  EST  INCONSTITUTIONNELLE  — LES  ((POLITIQUES  GLOBALES)) 
SEMBLENT  ETRE  INCONSTITUTIONNELLES  — IL  N'EST  PAS  NECESSAIRE  D'ABORDER  LA 
CONSTITUTIONNALITE  D'UNE  ((POLITIQUE  GLOBALE))  PARCE  QU ' IL  S'AGIT  DU  PREMIER  CAS 
oil  UNE  TELLE  POLITIQUE  EST  ENONCEE  — LA  QUESTION  DE  SAVOIR  SI  LE  FAIT  DE 
CONSTINUER  A APPLIQUER  UNE  TELLE  POLITIQUE  EST  INCONSTITUTIONNEL  RESTE  A 
DEBATTRE  — COMME,  DANS  LE  PRESENT  CAS,  ON  N'A  PAS  DEMONTRE  D ' INCONVENANCE 
FLAGRANTE  DE  LA  PART  DU  PROCUREUR  GENERAL,  L ' INTERVENTION  DE  LA  COUR  N'EST  PAS 
INDIQUEE. 

POURSUITES  PRIVEES  — INTERVENTION  DU  PROCUREUR  GENERAL  VISANT  AU  SURSIS 
DES  PROCEDURES  DANS  UNE  POURSUITE  PRIVEE  — LA  NORME  DU  CONTROLE  JUDICIAIRE  DE 
L ' INTERVENTION  DU  GOUVERNEMENT  DANS  UNE  POURSUITE  PRIVEE  EST  L ' ((INCONVENANCE 
FLAGRANTE)),  TANT  EN  COMMON  LAW  QU'EN  VERTU  DE  LA  CHARTE. 

CHARTE  — ART.  7,  PAR.  24(1)  — POURSUITE  PRIVEE  — POLITIQUE  DU 
GOUVERNEMENT  SUR  L ' INTERVENTION  DANS  UNE  POURSUITE  PRIVEE  — SURSIS  DES 
PROCEDURES  — QUESTION  DE  SAVOIR  SI  UNE  INTERVENTION  INOPPORTUNE  DU 
GOUVERNEMENT  DANS  UNE  POURSUITE  PRIVEE  VIOLE  LA  ((LIBERTE))  AU  SENS  DE  L'ART.  7 

— CRITERE  DE  L ' INTERVENTION  INOPPORTUNE  — QUESTION  DE  SAVOIR  SI  UNE 
((POLITIQUE  GLOBALE))  EN  TANT  QUE  TELLE  CONSTITUE  UNE  INTERVENTION  INOPPORTUNE 
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— LES  ((POLITIQUES  GLOB  ALES » SEMBLENT  ETRE  INCONSTITUTIONNELLES  — IL  N'EST 
PAS  NECESSAIRE  DE  SOULEVER  LA  QUESTION  PARCE  QU ' IL  S'AGIT  DU  PREMIER  CAS  OU 
UNE  TELLE  POLITIQUE  EST  ENONCEE . 

CHARTE  — POURSUITE  PRIVEE  — POLITIQUE  DU  GOUVERNEMENT  SUR 
L ' INTERVENTION  DANS  DES  POURSUITES  PRIVEES  — SURSIS  DES  PROCEDURES  — NORME 
D ' INTERVENTION  JUDICIAIRE  FACE  A UNE  INTERVENTION  INOPPORTUNE  DU  GOUVERNEMENT 

— LA  NORME  DU  CONTROLE  JUDICIAIRE,  AVANT  ET  APRES  LA  CHARTE,  EN  CE  QUI 
CONCERNE  L ' INTERVENTION  DU  GOUVERNEMENT  DANS  DES  POURSUITES  PRIVEES  EST 
L • (tlNCONVENANCE  FLAGRANTE)) . 

CODE  CRIMINEL,  ART.  2 ET  785  — «POURSUIVANT)>  — POURSUITE  PRIVEE  — 
DROIT  DU  PROCUREUR  GENERAL  D'INTERVENIR  — AUCUN  DROIT  ABSOLU  D ' INTERENTION  DU 
PROCUREUR  GENERAL  NE  DECOULE  DE  LA  DEFINITION  DU  MOT  (tPOURSUIVANT))  — DROIT 
RESTREINT  D ' INTERVENTION  DECOULANT  DE  LA  DEFINITION,  ET  DES  CONDITIONS 
PREALABLES  DE  NATURE  HISTORIQUE  ET  CONSTITUTIONNELLE  RATTACHEES  A LA  CHAiRGE  DE 
PROCUREUR  GENERAL,  SELON  LA  DEFINITION  DE  LA  JURISPRUDENCE. 

ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : LA  CONSTRUCTION  D'UN  BARRAGE  LE 
LONG  DE  LA  RIVIERE  OLDMAN,  EN  ALBERTA. 

RESUME  : CETTE  UNE  POURSUITE  PRIVEE  OU  KOSTUCH  REMPLACE  LA  COURONNE . LE 
GOUVERNEMENT  DE  L 'ALBERTA  A CONSTRUIT  UN  BARRAGE  SUR  LA  RIVIERE  OLDMAN,  EN 
ALBERTA  ET,  COMME  CONSEQUENCE,  SUITE  A UNE  DERIVATION,  L 'ANCIEN  LIT  DE  LA 
RIVIERE  S' EST  ASSECHE . CES  FAITS  ONT  POUSSE  LE  DR  M.  KOSTUCH  A INTENTER 
CONTRE  LE  GOUVERNEMENT  DE  L 'ALBERTA  ET  D 'AUTRES  PERSONNES  UNE  POURSUITE  PRIVEE 
FONDEE  SUR  LA  DESTRUCTION  DE  L 'HABITAT  DU  POISSON,  EN  VERTU  DU 
PARAGRAPHE  35(1)  DE  LA  LOI  SUR  LES  PECHES  (FEDERALE) , L.R.C.  1985,  CH . F-14. 
LE  PROCUREUR  GENERAL  DE  LA  PROVINCE  EST  INTERVENU  ET  A ENREGISTRE  UN  SURSIS 
DES  PROCEDURES,  JUSQU'A  CE  QU ' ON  CONNAISSE  L ' ISSUE  D'UNE  ENQUETE  EFFECTUEE  AU 
SUJET  DE  L' INFRACTION  ALLEGUEE . UNE  DEUXIEME  DENUNCIATION  A ETE  DEPOSEE,  ET 
LE  PROCUREUR  GENERAL  EST  INTERVENU  DE  NOUVEAU,  AFFIRMANT  QUE  LE  GOUVERNEMENT 
«INTERVIENT  TOU  JOURS  P7Ui  SOUCI  DE  COHERENCE)),  ET  QU'UNE  ENQUETE  SUR 
L ' APPLICATION  DE  LA  LOI  DOIT  TOU JOURS  PREDEDER  UNE  POURSUITE. 

SELON  L' ARRET  CATAGAS,  LES  POLITIQUES  ((GLOBALES))  D ' INTERVENTION  SONT 
INCONSTITUTIONNELLES . LES  DECISIONS  DE  CE  GENRE  DOIVENT  ETRE  PRISES  SELON 
CHAQUE  CAS.  CEPENDANT,  DANS  LE  PRESENT  CAS,  LA  POLITIQUE  QUI  REQUIERT  LA 
TENUE  D'UNE  ENQUETE  CONSTITUE  UN  EXERCICE  DES  POUVOIRS  DISCRETIONNAIRES  DU 
PROCUREUR  GENERAL.  EN  COMMON  LAN,  LA  NORME  APPLICABLE  A L ' INTERENTION 
JUDICIAIRE  FACE  AU  POUVOIR  DISCRETIONNAIRE  DU  PROCUREUR  GENERAL  EST 
L ' INCONVENANCE  FLAGRANTE. 

DANS  LE  PRESENT  CAS,  LE  FAIT  QUE  LE  GOUVERNEMENT  INSISTE  POUR  QU'UNE 
ENQUEETE  DE  LA  GRC  PRECEDE  UNE  POURSUITE  NE  CONSTITUE  PAS  UNE  INCONVENANCE 
FLAGRANTE. 

LE  CODE  CRIMINEL  (ARTICLES  2 ET  785)  DEFINIT  DE  LA  FAQON  SUIVANTE  LE  MOT 
«POURSUIVANT))  : 


5 F.P.R. 


OLDMAN  RIVER 


221 


<<POmSUIVANT»  LE  PROCUREUR  GENERAL  OU,  LORSQUE  CELUI-CI 
N'INTERVIENT  PAS,  LA  PERSONNE  QUI  INTENTE  DES  POURSUITES 
EN  VERTU  DE  LA  PRESENTE  LOT.  EST  VISE  PAR  LA  PRESENTE 
DEFINITION  TOUT  AVOCAT  AGISSANT  POUR  LE  COMPTE  DE  L'UN  OU 
DE  L' AUTRE. 

DECISION  : INTERVENTION  DU  GOUVERNEMENT  CONFIRMEE  COMME  ETANT  VALIDE  AU 
POINT  DE  VUE  CONSTITUTIONNEL. 
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R.  V.  Weiss  (1915)  8 Sask.  L.R.  74,  7 W.W.R.  1160,  23  D.L.R.  710  (S.C.) 

R.  V.  Leonard  ex  parte  Graham  (1962)  39  W.W.R.  343,  133  C.C.C.  262,  38 
C.R.  209  (Alta.  C.A.)  aff'g  38  W.W.R.  300,  37  C.R.  374,  133  C.C.C.  230  (Alta. 
T.D.) 


Dowson  V.  R.  (1983)  2 D.L.R.  (4th)  507,  49  N.R.  57,  35  C.R.  (3d)  289 
(S.C.C.),  rev'g  (1981)  62  C.C.C.  (2d)  286,  243  C.R.  (3d)  139  (Ont.  C.A.), 
aff'g  (1980)  57  C.C.C.  (2d)  140,  19  C.R.  (3d)  384  (Ont.  H.C.). 

Campbell  v.  A.G.  Ont.  (1987)  60  O.R.  (2d)  617,  42  D.L.R.  (4th)  383,  35 
C.C.C.  (3d)  480  (Ont.  C.A.),  aff'g  58  O.R.  (2d)  209,  38  D.L.R.  (4th)  64,  31 

C. C.C.  (3d)  480  (H.C.),  leave  to  appeal  refused  (1987)  60  O.R.  (2d)  618n,  42 

D. L.R.  (4th)  383n,  35  C.C.C.  (3d)  480n  (S.C.C.). 

R.  V.  Wetmore  and  A.G.  Ont.  [1983]  2 S.C.R.  284,  2 D.L.R.  (4th)  577,  7 

C.C.C.  (3d)  507;  rev'g  (1982)  32  B.C.L.R.  283,  [1982]  1 W.W.R.  487,  24  C.R. 

(3d)  244  (C.A.);  which  aff'd  26  B.C.L.R.  15,  119  D.L.R.  (3d)  569,  [1981]  1 

W.W.R.  753  (S.C.). 


Re  Hamilton  and  the  Queen  (1986)  30  C.C.C.  (3d)  65  (B.C.S.C.) 
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Operation  Dismantle  v.  R.  [1985]  1 S.C.R.  441,  18  D.L.R.  (4th)  481,  59 
N.R.  1,  aff'g  [1983]  1 F.C.  745,  3 D.L.R.  (4th)  193,  49  N.R.  363  (C.A.),  which 
rev'd  [1983]  1 F.C.  429,  39  C.P.C.  120. 

valente  v.  R.  [1985]  2 S.C.R.  673,  53  O.R.  (2d)  779,  23  C.C.C.  (3d)  193 
(S.C.C.),  aff'g  (1983)  41  O.R.  (2d)  187,  145  D.L.R.  (3d)  452,  2 C.C.C.  (3d) 
417  (C.A.),  which  rev'd  (1982)  3 C.R.R.  1 (Ont.  Prov.  Ct.) 

R.  V,  Beauregard  [1986]  2 S.C.R.  56,  30  D.L.R.  (4th)  481,  [1984]  1 F.C. 
1010,  148  D.L.R.  (3d)  205,  48  N.R.  252  (C.A.)  aff'g  [1981]  2 F.C.  543,  130 
D.L.R.  (3d)  433  (T.D.). 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1985  c.  F-14  as  amended, 
(formerly  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended). 


Canadian  Charter  of  Rights  and  Freedoms ^ Part  I Of  the  Constitution  Act, 
i982t  being  Schedule  B of  the  Canada  Act  i982  (U.K.),  1982,  c.ll;  ss.  7, 

24(1). 

Authorities/Doctrine  : Law  Reform  Commission  of  Canada,  Private 
Prosecutions  Working  Paper  # 52  (Ottawa:  LRCC,  1986) 

La  Reform  Commission  of  Canada,  commission  of  inquiry,  a New  Act  Working 
Paper  # 17  (Ottawa:  LRCC,  1977) 

Amrstrong,  K.  Chasse  "The  Right  to  an  independent  Prosecutor"  (1975)  28 
C.R.N.S.  160 

"The  Attorney  General  or  Walking  the  Tightrope"  (1988)  The  Advocate  255. 

"The  Independence  of  the  Provincial  Judiciary  in  Ontario"  Prov.  Judges' 
Q.  vol.  14,  #1  March,  1990. 

Law  Reform  Commission  of  Canada,  controlling  criminal  Prosecutions:  The 
Attorney  General  and  the  Crown  Prosecutor  Working  Paper  # 62  (Ottawa:  LRCC, 
1990)  (referred  to  as  forthcoming  publication  in  reasons). 


REASONS/MOTIF: 

HARVIE,  Prov.  Ct.  J.:  This  is  a ruling  on  a dispute  between  the  Attorney 
General  of  Alberta  and  a citizen  who  laid  an  Information  on  which  Process 
issued.  Both  want  conduct  of  the  Prosecution.  Proceedings  are  by  Summary 
Conviction. 

The  issue  is  whether  the  Court  c^,  and  in  the  circumstances  of  this 
case,  should,  deny  intervention  and  leave  the  conduct  of  the  Prosecution  to 
the  citizen  and  her  Counsel. 


Counsel  for  the  Attorney  General  limits  his  argument  to  reliance  on  the 
definitions  of  'Prosecutor'  in  sections  2 and  785  of  the  Criminal  Code,  and 


5 F.P.R. 


OLDMAN  RIVER 


223 


assertion  that  for  reasons  of  'consistency'  the  Attorney  General  of  Alberta 
has  a blanket  policy  of  intervening  in  all  Prosecutions  in  Alberta,  except 
those  conducted  by  the  Attorney  General  of  Canada. 

The  Section  2 Definition  of  "prosecutor"  has  not  changed  since  its 
appearance  in  1953-54  S.C.  Ch  51  and  it  reads: 

"Prosecutor"  means  the  Attorney  General  or,  where  the 
Attorney  General  does  not  intervene,  means  the  person  who 
institutes  proceedings  to  which  this  Act  applies,  and 
includes  counsel  acting  on  behalf  of  either  of  them. 

Before  1985  the  definition  of  "Prosecutor"  in  the  Summary  Conviction  Part 
of  the  Code  read: 

"Prosecutor"  means  an  informant  or  the  Attorney  General  or 
their  respective  Counsel  or  Agents". 

That  definition  was  amended  in  1985  RSC  Ch  27  (1st  Supp.)  s.l70  and  the 
present  definition  reads  exactly  the  same  as  the  Section  2 Definition.  Sec. 
785. 

If  the  argument  of  the  Attorney  General  in  this  case  is  that  an  absolute 
right  of  intervention  flows  in  his  favor  from  the  definition  of  a word  in  a 
Statute,  then  I would  prefer  to  find  supportive  cases  before  accepting  that 
conclusion. 


(See  Generally  Law  Reform  Commission  of  Canada  PRIVATE 
PROSECUTIONS:  Working  Paper  52  at  Page  8 and  following.) 

Counsel  for  the  Citizen  makes  extensive  submissions  on  fact  and  law.  In 
the  end,  as  I understand  him,  he  wants  intervention  denied  pursuant  to  sec. 
24(1)  of  the  Charter  of  Rights  and  Freedoms.  He  says  the  history  of  the 
matter  is  critical  to  his  claim  for  Charter  Relief,  and  he  sought  to  put 
documentary  evidence  before  me  in  order  to  properly  present  his  case.  For 
reasons  given  during  argument,  I permitted  him  to  do  so.  Counsel  for  the 
Attorney  General  limited  his  objection  to  reception  of  the  documentary 
evidence  by  saying  all  or  much  of  it  should  not  be  considered  on  grounds  of 
relevancy. 

I consider  this  to  be  a case  where  the  trial  Court  should  address  the 
arguments  of  Counsel . 

The  backgroud  of  this  matter  is  summarized  as  follows: 

1.  Some  years  ago,  the  Government  of  Alberta  decided  there  should  be  a 
dam  on  the  Oldman  River  in  South  West  Alberta.  It  put  builders  to 
work.  Construction  is  continuing.  The  way  in  which  the  Governments 
of  Alberta  and  Canada  have  dealt  with  "environmental  concerns  and 
obligations"  has  been,  and  continues  to  be,  a matter  of  controversy 
attracting  much  publicity.  There  have  been  or  are  various  civil 
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proceedings.  So  far  as  I am  aware,  the  only  prosecutions  are  in  one 
way  or  another  before  me  now. 

2.  On  or  about  July  21,  1988  construction  reached  the  point  where  the 
river  water  was  delivered  into  bypass  channels  and  the  old  riverbed 
dried  up. 

3.  A Mrs.  Martha  Kostuch,  (the  ordinary  citizen)  decided  there  was 
"harmful  destruction  of  fish  habitat",  contrary  to  sec.  35(1)  of  the 
Fisheries  Act  (1984)  R.S.C.  Chapter  F.14. 

35.(1)  No  person  shall  carry  on  any  work  or  undertaking  that 

results  in  the  harmful  alteration,  disruption  or 

destruction  of  fish  habitat. 

(2)  No  person  contravenes  subsection  (1)  by  causing  the 

alteration,  disruption  or  destruction  of  fish  habitat  by 
any  means  or  under  any  conditions  authorized  by  the 
Minister  or  under  regulations  made  by  the  Governor  in 
Council  under  this  Act.  R.S.,  c.F-14,  s.31;  R.S.,  c.l7 

(1st  Supp.),  S.2;  1976-77,  c.35,  s.5. 

(There  is  no  suggestion  the  Minster  has  acted  under 
Section  35(2).  It  is  quoted  for  completeness.) 

4.  On  August  2,  1988  Mrs.  Kostuch  laid  an  Information  in  Pincher  Creek 
charging  Her  Majesty  the  Queen  in  the  Right  of  the  Province  of 
Alberta  and  two  others  with  an  offence  under  Sec.  35(1).  Process 
issued. 

5.  On  the  return  of  Process  in  the  Provincial  court  at  Pincher  Creek  on 

August  30,  1988,  Counsel  for  the  Attorney  General  of  Alberta 

intervened  by  entering  a Stay  of  Proceedings.  Written  explanation 
was  given  to  Counsel  for  Mrs.  Kostuch  that: 

"This  department  intervenes  in  all  criminal  matters  in  the 
Province  of  Alberta  that  are  not  within  the  jurisdiction 
of  the  Federal  Attorney  General." 

"...  Before  any  criminal  matter  can  be  prosecuted  an 
investigation  must  be  conducted  by  the  appropriate 
enforcement  agency." 

(Then  Mrs.  Kostuch  was  advised  to  make  a complaint  to  the  Wildlife 
Office  in  Pincher  Creek  to  give  them  any  information  she  had.)  The 
explanation  concludes: 

"If  a complaint  is  made  and  on  investigation  is  conducted 
and  evidence  to  support  the  complaint  results,  that 
evidence  will  be  submitted  to  ...  this  department  ...  for 
consideration  and  review." 
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6.  The  material  before  me  does  not  show  whether  any  complaint  was  made 
to  the  Wildlife  Office. 

7.  However  on  September  14,  1988  the  Attorney  General  of  Alberta 

adivsed  the  then  Counsel  for  Mrs.  Kostuch  that  he  had  asked  the  RCMP 
to  investigate  if  an  offense  was  committed  under  the  Fisheries  Act. 

8.  The  Attorney  General  of  Canada  was  kept  fully  informed  of  these 
matters.  Indeed,  Canada  had  been  invited  by  Counsel  for 
Mrs.  Kostuch  to  intervene  on  the  Information  that  was  stayed,  but 
decided  not  to  do  so  on  jurisdictional  grounds,  relying  on  SCAOBIE 
AND  PAUL  (1979)  51CCC  (2d)  430  affirmed.  ICCC  (3d)  446  (S.C.C.). 

9.  Over  the  time  span  Sept.  15,  1988  until  March  1990,  there  was 
considerable  correspondence  between  Counsel  for  Mrs,  Kostuch  and 
senior  officials  of  the  Attorney  General's  Departments  of  Alberta 
and  Canada.  It  is  before  me  and  need  not  be  reviewed  in  detail.  It 
can  be  summarized  as  follows: 

The  initial  R.C.M.P.  investigation  was  completed  in  the 
fall  of  1988.  Further  investigation  was  directed  in  March 
1990.  It  apparently  is  not  complete  to  the  date  of  this 
decision  (June  1,  1990).  Mrs.  Kostuch  has  not  been 
informed  of  the  extent  or  the  results  of  any 
investigations.  Both  Attorneys  General  are  saying  they  do 
not  know  when  the  investigation  will  be  complete,  and  that 
decision  will  be  made  on  prosecution  when  it  is  complete. 

10.  It  is  convenient  to  pause  here  in  the  narrative  and  note  that  in  the 

view  of  Mrs.  Kostuch  and  her  Counsel  the  'ingredients'  of  the  charge 
to  be  proven  at  trial  are  not  complicated:  the  Fisheries  Act 
applies  to  the  Oldman  River:  that  fish  habitat  has  been  harmfully 
disturbed  by  the  dam:  and  that  the  Defendants  had  to  do  with  that. 
Their  view  is  that  the  first  and  third  'ingredients'  are  routine 
matters  of  proof,  and  the  second,  'harmful  disruption',  is  for  a 
Fisheries  Biologist  or  like  qualified  person  (which  they  say  they 
have  ready  to  testify  any  time  on  reasonable  notice).  They 

recognize  this  probably  oversimplifies  because  due  diligence  is  a 
good  answer  to  this  regulatory  offense,  however,  they  say  an 
eighteen  month  investigation  shows  "a  lack  of  direction,  dedication 
and  determination".  (The  word  'ingredients'  is  deliberately  used 
above  to  describe  an  attitude  - this  is  not  a determinaon  of  the 
elements  of  the  offense.) 

11.  On  February  28,  1990,  Mrs.  Kostuch  (inferential ly  fed-up  with  what 
she  regarded  as  foot-dragging  by  both  Alberta  and  Canada)  appeared 
before  a Justice  of  the  Peace  in  Calgary  and  laid  the  Information  on 
which  the  present  dispute  arises.  As  sworn,  it  charged  Her  Majesty 
the  Queen  in  the  Right  of  the  Province  of  Alberta  and  two 
construction  companies  with  the  offense: 
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"that  between  July  21,  1988  and  February  28,  1990  ...  did 
carry  on  a work  or  undertaking  that  resulted  in  the 
harmful  disruption  of  Fish  habitat:  to  wit,  by  diversion 
of  the  waters  of  the  Oldman  River  contrary  to  Sec.  35(1), 
40(1) (a)  and  41  of  the  Fisheries  Act,  R.S.C.  1985  Chapter 
F.14." 


12.  Because  the  Provincial  Crown  was  named  as  Defendant,  the  Justice  who 

swore  the  Information  put  it  in  the  Provincial  Court  at  Calgary 

(Criminal  Division)  where  it  came  on  before  me  for  Process  Hearing. 

13.  Cousnel  for  the  Attorney  General  of  Alberta  appeared  at  the  Hearing 

as  a friend  of  the  Court.  He  took  no  position  on  process  issuing 

against  the  construction  companies  but  asserted  Crown  Immunity.  The 
only  case  cited  on  that  issue  was  C.B.C.  v.  A.G.  Ont.  (1959)  122  CCC 
305  (S.C.C.). 

14.  Wrongly  I now  think,  I gave  effect  to  this  objection  and  declined  to 
issue  process  against  the  Provincial  Crown.  I did  permit  the 
Information  to  be  amended  and  resworn  to  charge  "Kenneth  KOWALSKI, 
then  Minister  of  the  Environment,  and  now  Minister  of  Public  Works, 
Supply  and  Services"  and  issued  summonses  to  the  Minister  and  the 
two  Construction  companies.  The  Informant  elected  Summary 
Conviction  procedure. 

15.  On  the  return  of  the  Summons  all  Defendants  appeared  by  counsel  who 
took  no  position  on  the  present  issue  of  Intervention  by  the 
Attorney  General,  but  reserved  the  right  to  argue  no  attornment,  no 
jurisdiction,  and  anything  else  that  might  occur  to  them. 

16.  The  Attorney  General  of  Canada  is  aware  of  all  that  is  related  in 
these  numbered  paragraphs.  He  chooses  not  to  appear. 

17.  Counsel  for  the  Citizen  takes  the  position  that  prosecution  should 
go  forward  in  the  hands  of  the  Attorney  General  of  Canada,  but  says 
there  is  nothing  he  can  do  to  cause  that. 

18.  Counsel  for  the  Citizen  says  that  if  intervention  by  the  Attorney 
General  is  denied  he  would  propose  to  start  afresh  on  a new 
Information  that  is  already  sworn  that  jointly  charges  Her  Majesty 
The  Queen  in  The  Right  of  The  Province  of  Alberta  and  the  two 
construction  companies  with  three  counts,  all  relating  to  harmful 
destruction  of  fish  habitat.  (There  are  three  counts  instead  of  one 
in  order,  he  says,  to  better  plead  an  offence  that  can  be  committed 
in  several  ways,  and  to  better  enable  application  of  res  judicata 
principals.  (Kineappie) .)  He  says  that  it  is  right  that  he  make 
full  disclosure  of  his  ultimate  intentions  at  this  time. 


With  that  lengthy  factual  account  out  of  the  way  (I  hope  counsel  found  it 
substantially  correct,  complete  and  fair)  it  is  time  to  address  the  various 
arguments  made.  I find  it  convenient  to  do  that  by  generally  dealing  to  some 
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extent  with  by-way  issues  along  the  way,  but  to  leave  final  resolution  and 
decision  until  the  end  when  the  Charter  arguments  are  more  easily  appreciated. 

There  is  a long  line  of  reported  Canadian  cases  involving  indictable  and 
summary  conviction  proceedings  where  the  Crown  has  nearly  always  been 
successful  in  intervention  for  the  purpose  of  withdrawing  the  charge  from  the 
cognizance  of  the  Court,  or  putting  the  prosecution  into  a suspension  that 
will  become  terminal  by  the  passage  of  time  unless  sooner  resuscitated,  by 
entering  a Stay  of  Proceedings. 

Historically,  the  different  definitions  of  "prosecutor"  (supra)  have 
resulted  in  some  decisions  that  would  no  longer  appear  authoritative  because 
there  is  now  only  one  definition  (that  appears  twice  in  the  Code.) 

In  the  present  case  I am  asked  by  Counsel  for  the  Citizen  to  revisit  the 
line  of  intervention  authority  and  to  conclude  that  in  the  circumstances  of 
this  case  the  Provincial  Crown  should  be  refused  intervention. 

I do  so  on  the  basis  that  because  the  definitions  of  'Prosecutor'  are  now 
the  same  there  is  no  longer  any  basis  for  distinguishing  the  indictable  cases 
from  the  summary  conviction  cases.  Furthermore,  I can  see  no  prindpaiied 
difference  between  those  cases  where  the  Attorney  General  intervenes  to  Stay 
or  Withdraw,  and  those  cases,  few  in  number,  where  the  intervenes  to  carry 
forward  the  Prosecution. 

Issue  is  taken  with  two  blanket  policies  of  the  Attorney  General  of 
Alberta,  - "always  intervene  for  consistency";  and  "Law  enforcement 
investigation  must  always  precede  prosecution",  (paragraph  5 above) 

In  R.  V.  CATAGAS  (1977)  2 C.R.  pd)  328  the  Manitoba  Court  of  Appeal 
found  that  the  Attorney  General  of  Manitoba  was  using  discretionary  power  to 
forbid  prosecutions  in  a blanket  fashion  in  favor  of  a particular  group  or 
race.  The  Court  held  that  decision  to  stay  or  prosecute  must  be  made  on  a 
case  by  case  basis. 

Arguing  by  analogy  from  CATAGAS,  it  is  said  here  that  a blanket  policy  of 
intervention  is  contrary  to  Law  and  decision  must  be  made  on  a case  by  case 
basis.  I agree. 

Similarly,  it  is  argued  that  a blanket  policy  of  requiring  investigation 
by  a Law  Enforcement  body  before  any  prosecution  may  go  forward  (except  those 
conducted  by  Canada)  is  contrary  to  Law  and  decision  must  be  made  on  a case  by 
case  basis. 

Against  these  arguments  there  is  the  desirability  of  'consistency'  - 
which  I take  to  mean  that  prosecutions  be  competently  conducted,  and  that 
citizens  should  not  be  subject  to  unfounded  and  wrong-headed  prosecutions 
edging  into  or  arriving  at  persecutions.  In  his  role  as  Chief  Law  Enforcement 
Officer  the  Attorney  General  has  not  only  the  right  but  the  duty  to  ensure 
that.  It  seems  that  in  Alberta  he  exercises  that  right  and  duty  by  a blanket 
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policy,  which,  from  an  ease  of  administration  point  of  view  probably  has  much 
to  be  said  for  it.  But  is  it  a policy  founded  on  good  law? 

Before  trying  to  apply  these  broad  and  apparently  competing 
considerations  to  the  present  case  it  is  there  for  the  noticing  that  the 
Government  of  Alberta  was  indisputably  putting  the  dam  in  the  river  and 
diverting  its  waters  so  the  old  riverbed  was  dry,  and  so  causing  the  R.C.M.P. 
to  conduct  an  investigation  was  at  least  arguably  - 

1.  Unnecessary,  because  most  relevant  information  would  be  in  other 
Provincial  Ministries,  and 

2.  Dubious,  because  the  police  may  not  be  competent  investigators  of 
Government  Policy. 

See  Law  Reform  Commission  of  Canada,  Working  Paper  17  at  p.  19 

Referred  to  with  approval  by  Mada  Justice  L' Heureux-Dube  in  Star  v. 
Houlden  March  1990  unreported  S.C.C.  - in  her  dissenting  Judgement  - 
The  majority  deciding  that  case  on  other  grounds. 

In  my  view  this  aspect  of  the  present  dispute  comes  down  to  asking  me  to 
review  exercises  in  discretion  by  the  Attorney  General. 

The  threshold  issues  are  whether  a Judge  of  the  Provincial  Court  has 
power  to  do  that,  and  if  such  power  exists,  in  what  circumstances  may  it  be 
done,  and  to  what  end  or  result? 

I propose  to  first  consider  mostly  'non-Charter'  or  'common  law' 
authorities. 

In  R V WEISS  (1915)  7 WWR  1160  The  Saskatchewan  Court  of  Appeal  held  that 
the  Attorney  General's  discretion  to  withdraw  was  judicial  in  nature  but  the 
Courts  are  most  reluctant  to  interfere  with  the  Attorney  General's  exercise  of 

it. 


Then  there  are  at  least  two  cases  to  the  same  effect,  both  binding  here 
on  point  of  law:  R.  v.  LEONARD  ex  parte  GRAHAM  (1962)  133  C.C.C.  262  and 
DOWSON  V THE  QUEEN  (1983)  35  C.R.  3D  289.  And  see  also  CAMPBELL  v.  ONTARIO 
(A.C.)  (1987)  35  C.C.C.  (3d)  480n,  leave  to  appeal  refused  35  C.C.C.  (3d)  480 
(S.C.C.)  CAMPBELL  is  a case  where  the  extensive  reasons  of  the  trial  Judge 
were  effectively  affirmed  in  a few  lines  by  both  the  Court  of  Appeal  and  the 
Supremen  Court  of  Canada.  In  CAMPBELL,  CRAIG,  J.  says  at  page  300  (31 
CCC(3d)): 


I am  aware  of  only  one  Canadian  case  (to  be  mentioned 
later)  where  a court  has  interfered  with  the  discretion  of 
the  Attorney-General  to  stay  criminal  proceedings. 
However,  the  Manitoba  Court  of  Appeal  has  indicated  in  two 
recent  decisions  that  where  there  is  "flagrant 
impropriety"  on  the  part  of  the  Attorney-General  in 
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exercising  his  discretion  to  prefer  a direct  indictment 
where  the  accused  has  been  discharged  at  a preliminary 
inquiry,  a court  may  interfere.  Re  Balderstone  et  al.  and 
The  Queen  91983),  4 D.L.R.  (4th)  162,  8 C.C.C.  (3d)  532, 
[1983]  6 W.W.R.  438  (Man.  C.A.);  leave  to  appeal  to  the 
Supreme  Court  of  Canada  refused  D.L.R.  and  C.C.C. 
loc.cit.,  27  Man.  R.  (2d)  240n,  was  o.ne  of  those  cases. 
In  upholding  the  decision  of  Scollin  J.  refusing  to  quash 
the  indictment,  Monnin  C.J.M.  expressed  the  principle  as 
follows  at  p.  169  D.L.R.,  p.  539  C.C.C.: 

The  judicial  and  the  executive  must  not  mix. 

These  are  two  separate  and  distinct  functions. 

The  accusatorial  officers  lay  informations  or 
in  some  cases  prefer  indictments.  Courts  or 
the  curia  listen  to  cases  brought  to  their 
attention  and  decide  them  on  their  merits  or  on 
meritorious  preliminary  matters.  If  a judge 
should  attempt  to  review  the  actions  or  conduct 
of  the  Attorney  General  - barring  flagrant 
impropriety  - he  could  be  falling  into  a field 
which  is  not  his  and  interfering  with  the 
administrative  and  accusatorial  function  of  the 
Attorney-General  or  his  officers.  That  a judge 
must  not  do. 


(Emphasis  added) 

In  R.  V.  MOORE  ET  AL.  (1986),  26  C.C.C.  (3d)  474,  50  C.R. 
(3d)  243,  19  C.R.R.  32,  the  Manitoba  Court  of  Appeal  dealt 
with  the  same  issue  as  was  before  the  court  in  Re 
BALDERSTONE.  It  was  argued  that  the  law  had  changed  since 
Re  BALDERSTONE  because  of  the  decision  in  OPERATION 
DISMANTLE  INC.  et  al . v.  THE  QUEEN  et  al . (1985)  18  D.L.R. 
(4th)  481,  [1985]  1 S.C.R.  441,  13  C.R.R.  287.  In 
delivering  the  judgment  of  the  court,  Huban  J.A. 
disagreed.  In  so  doing  he  stated  at  p.  476: 

If  the  courts  have  the  power  to  inquire  into 
the  exercise  of  that  discretionary  authority  by 
the  Attorney-General , then  I do  not  see  on  what 
basis  every  exercise  of  his  discretionary 
powers  would  not  also  be  reviewable.  There 
would  have  to  be  hearings  and  representations 
presented  and  heard  before  deciding  what 
criminal  charges  should  be  laid  against  whom. 

The  criminal  law  system  would  be  in  a shambles. 

(Emphasis  added) 

Since  the  Charter  the  provisions  of  s.507  of  the  Code  have 
been  held  to  be  constitutionally  valid:  O.R.  (2d)  551,  20 
D.L.R.  (4th)  422,  19  C.C.C.  (3d)  395  (Ont.  C.A.),  per 


230 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


Martin  J.A.;  leave  to  appeal  to  the  Supreme  Court  of 
Canada  refused  D.L.R.  and  C.C.C.  loc.  cit.,  [1985]  1 

S.C.R.. 

Based  on  the  above  authorities,  absent  a constitutional 
issue  to  be  reviewed,  the  action  is  not  justiciable  with 
the  possible  exception  where  it  can  be  said  that  there  was 
"flagrant  impropriety"  on  the  part  of  the  Attorney-General 
in  directing  the  stay.  Here  there  can  be  no  suggestion 
that  the  Attorney-General  is  failing  to  uphold  the  law  or 
that  he  is  acting  out  of  improper  motives  or  for  an 
improper  purpose. 

I read  these  cases  as  requiring  flagrant  impropriety  before  a Court  may 
interfere  with  an  exercise  of  discretion  by  the  Attorney  General. 

In  the  present  matter,  the  continuing  requirement  that  and  R.C.M.P. 
investigation  must  precede  prosecution  is  subject  to  the  criticisms  noted  but 
I cannot  regard  it  as  a 'flagrant  impropriety'. 

The  other  blanket  policy  under  attack  (all  prosecutions  in  Alberta  to  be 
conducted  by  the  Attorney  General  of  Alberta  except  those  conducted  by  the 
Attorney  General  of  Canada)  is  found  more  difficult  in  the  circumstances  of 
this  case  because  of  both  that  I consider  it  contrary  to  law  and  because  of 
the  risk  of  perception  that  justice  may  not  appear  to  be  done  when  the 
Attorney  General  of  a Province  undertakes  to  show  that  either  another  Minister 
of  the  Provincial  Crown,  or  the  Provincial  Crown  itself,  has  committed  an 
offense.  It  appears  that  the  Attorney  General  of  Alberta  well  recognizes  that 
difficulty  because  his  counsel  says  that  the  Attorney  General  of  Canada  has 
the  paramount  right  to  prosecute  (but  is  not  exercising  it  as  this  time); 
decision  as  to  whether  Alberta  will  prosecute  awaits  the  completion  of  the 
Investigation:  in  the  meantime,  conduct  of  the  prosecution  instituted  by  the 
Citizen  is  sought  because  of  the  policy. 

I understand  that  the  Law  Reform  Commission  of  Canada  is  examining  the 
role  of  the  Attorney  General  but  that  its  Report  is  not  yet  ready. 

The  whole  matter  of  prosecutorial  independence  is  reviewed  by  Armstrong 
and  Chasse  in  a 50  page  annotation  "The  Right  to  an  Independent  Prosecutor"  at 
(1975)  28  C.R.N.S.  160.  DICKSON  J.  (as  he  then  was)  approves  that  historical 
commentary  in  (3d)  507  at  p.  511.  The  Annotation  collects  the  cases  and  deals 
at  length  with  political  interest,  and  conflict  of  interest,  entering  into 
prosecutorial  decisions.  Since  that  annotation  was  written,  the  Attorney 
General  of  British  Columbia  has  addressed  the  nub  of  the  subject  in  "THE 
ATTORNEY  GENERAL  OR  WALKING  THE  TIGHTROPE"  reported  in  (1988)  The  Advocate  255 
at  page  258: 

"One  of  the  most  odious  duties  that  befalls  the  holder  of 
this  office  is  to  learn  that  a legislative  or  cabinet 
colleague  is  being  investigated  by  the  police  and  may  be 
charged.  When  the  Attorney  General  is  informed  of  such  an 
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investigation  he  must  protect  and  ensure  the  impartiality 
and  efficiency  of  the  investigation.  In  modern  times  the 
Attorney  General  invariably  relies  on  an  independant  legal 
opinion  from  within  or  outside  his  ministry  as  to  whether 
a charge  ought  to  be  laid.  He  would  normally  accept  that 
advice.  The  Attorney  General,  however,  must  accept 
ultimate  responsibility  for  a decision  to  prosecute  or  not 
to  prosecute,  as  he  is  the  person  accountable  for  the 
administration  of  justice. 

No  matters  of  this  nature  have  arisen  during  my  tenure  in 
cabinet.  Nor  do  I ever  remember  cabinet  seeking  to  direct 
an  Attorney  General  on  his  prosecutorial  discretion. 

There  seemed  to  be  a sense  in  cabinet  that  these  were 
matters  involving  discretion  by  the  Attorney  General  and 
not  matters  that  he  could  share  with  his  colleagues.  On 
the  other  hand  there  is  no  reason  why  cabinet  should  not, 
or  indeed  would  not,  discuss  matters  of  this  kind 
affecting  the  integrity  of  the  government.  On  the  rare 
occasions  that  that  occurs,  it  is  healthy  for  the  Attorney 
General  to  absent  himself  from  the  cabinet  room! 

It  is  my  view  it  is  neither  necessary  or  desirable  in  the  circumstances 
of  this  case  to  go  further  into  the  difficult  debate  about  the  proper  role  of 
the  Attorney  General.  As  already  stated,  apart  from  whatever  the  Charter  and 
its  cases  may  say,  there  must  be  "flagrant  impropriety"  before  the  Court  may 
act. 


In  reality  I find  that  in  this  case  both  the  Attorney  General  of  Canada 
and  the  Attorney  General  of  Alberta  are  saying  in  substance: 

"We  cannot  decide  about  prosecution  until  the  police  look 
into  the  circumstances  and  report  to  us:  we  have  them 
doing  that  and  in  due  course  we  will  decide." 

To  me  that  is  not  "flagrant  impropriety". 

And  the  Attorney  General  of  Alberta  is  saying  in  substance: 

"I  am  not  at  this  time  seeking  to  withdraw  or  stay  this 
prosecution.  I intervene  to  carry  it  forward  because  I 
think  it  best  that  if  it  goes  forward  then  my  Counsel 
should  have  charge  of  it". 

The  Citizen  and  her  counsel  obviously  think  it  would  not  be  best  that 
Counsel  for  the  Attorney  General  have  charge  of  this  prosecution. 

My  task  is  to  resolve  the  matter  according  to  applicable  Law,  which  may 
or  may  not  compel  1 decision  in  accord  with  what  I think  best. 
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Viewed  in  this  way  much  of  the  difficulty  about  "blanket  policy" 
evaporates  and  is  in  my  view  attributable  to  an  unwise  or  ill-considered 
choice  of  words. 

Be  that  as  it  may,  I hold  that  the  "flagrant  impropriety"  required  by  the 
cases  is  not  shown. 

Why  do  I think  that?  Because,  so  far  as  I am  aware,  this  is  the  first 
time  in  this  Province  that  there  has  been  clear  articulation  of  this  blanket 
policy  by  the  Executive  or  the  Minister  that  has  been  directly  challenged  as 
contrary  to  law.  Be  that  as  it  may,  it  seems  reasonable  to  give  the  Minister 
the  'benefit  of  doubt'.  It  will  be  for  another  court  another  day  in  another 
case  to  determine  if  continued  and  of  a blanket  policy  of  intervention,  (as 
can  be  summed  up:  "There  will  be  no  Private  prosecutions  in  Alberta")  is  of 
itself  sufficient  to  constitute  'flagrant  impropriety'!  The  Minister  can 
easily  arrange  for  testing.  I would  regard  testing  as  risky  from  his  point  of 
view.  The  case  by  case  approach  required  by  CAT AG AS  accords  much  more  with  my 
notions  of  Justice. 

It  follows  from  the  authorities  cited  and  referred  to  therein  in  my 
opinion  there  is  no  basis  for  denying  intervention  by  the  Attorney  General  of 
Alberta  except  as  may  be  found  by  consideration  of  the  charter  of  Rights  and 

Freedoms . 

As  I comprehend  it,  Mrs.  Kostuch's  position  there  is  as  follows: 

1.  Section  of  the  Charter  entitles  her  to: 

"....the  right  to  life,  liberty  and  security  of  the  person,  and  the 
right  not  to  be  deprived  thereof  except  in  accordance  with  the 
principles  of  fundamental  justice." 

2.  "Liberty"  has  been  given  an  expanded  definition  in  Re  Hamilton  and 
The  Queen  (1986)  30  CCC  3d  65  (B.C.S.C.).  In  that  case  there  was  an 
application  under  sections  7 and  24  of  the  CHARTER  that  the  Stay  of 
the  Attorney  General  of  a private  prosecution  of  alleged  dog  cruelty 
offenses  by  a medical  laboratory  violated  the  prosecutor's  rights. 
The  Application  was  dismissed  but  the  Court  stated  at  page  69: 

"Liberty"  under  Law  extends  to  the  full  range  of  conduct 
which  the  individual  is  free  to  pursue  and  it  cannot  be 
restrained  except  for  a proper  governmental  objective". 

(Emphasis  added ) 

3.  Counsel  for  Mrs.  Kostuch  then  says  that  if  the  Attorney  general  of 
Alberta  has  conduct  of  the  prosecution  then  restraint  has  been  put 
on  her  liberty  to  carry  forward  the  present  prosecution.  He 
continues  by  saying  such  restraint  can  only  be  for  a proper 
governmental  objective  which,  he  says,  is  not  shown.  He  refers  also 
to  OPERATION  DISMANTEL  INC.  V THE  QUEEN  (1985)  1 S.C.R.  441  Where 
Dickson  C.J.  on  behalf  of  four  members  of  the  Court  (RITCHIE  J.  did 
not  participate  and  WILSON  J.  delivered  her  own  reasons)  wrote  at 
page  447: 
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"...  and  the  Government  bears  a general  duty  to  act  in 
accordance  with  the  Charter's  dictates." 

At  this  point  it  would  seem  that  Charter  Interpretation  puts  some  sort  of 
onus  or  burden  on  an  intervening  Attorney  General  to  show  "a  proper 
governmental  objective",  and  if  that  is  not  done  then  the  private  prosecutor 
should  be  left  with  the  conduct  of  the  case. 

In  this  case,  the  Attorney  General  of  Alberta  confines  his  attempt  to 
show  proper  governmental  objection  by  asserting  his  blanket  policy  of  assuming 
conduct  for  reasons  of  consistency.  There  is  no  need  for  me  to  repeat  myself 
about  the  difficulty  with  the  'Blanket  Policy'  arising  from  CAT AG AS  (supra) 
and  my  conclusion  that  in  the  circumstances  of  this  case  it  is  more  semantic 
than  real . 

Whatever  the  onus  or  burden  may  be  it  is  my  view  that  the  true  answer  in 
intervention  cases  is  found  by  reading  further  in  the  Post  Charter  cases: 

HAMILTON  AND  THE  QUEEN  (supra)  and  CAMPBELL  v.  ATTORNEY  GENERAL  OF  ONTARIO 
(supra).  IN  HAMILTON: 

"An  exception  could  arise  where  there  is  clear  evidence  to 
support  some  flagrant  impropriety  on  the  part  of  Crown 
officers,  but  no  suggestion  is  made  here." 

IN  Campbell: 

"based  on  the  above  authorities,  at  a constitutional  issue 
to  be  reviewed,  the  action  [herein]  is  not  justifiable 
with  the  possible  exception  where  it  can  be  said  that 
there  was  'flagrant  impropriety'  on  the  part  of  the 
Attorney-General  in  directing  the  stay.  Here  there  can  be 
no  suggestion  that  the  Attorney-General  is  failing  to 
uphold  the  law  or  that  he  is  acting  out  of  improper 
motives  or  for  an  improper  purpose." 

Per  CRAIG  J.  at  C.C.C.  301 

In  dismissing  the  appeal,  the  Court  of  Appeal  (1987)  35  C.C.C.  (3d)  480, 
42  D.L.R.  (4th)  383  stated  in  part  @ C.C.C.  p.  480 

some  individual's  right  may  be  discriminated  against,  but 

that  is  clearly  not  the  case  here,  nor  was  there  any 
suggestion  thereof. 

(My  emphasis) 

It  would  seem  from  these  authorities  that  the  better  view  in  intervention 
cases,  is  not  different  under  the  CHARTER  than  it  was  before  the  CHARTER, 
namely  "flagrant  impropriety"  must  be  shown  before  the  Attorney  General  should 
be  barred. 

As  already  said,  the  material  before  me  falls  short  of  demonstrating 
"flagrant  impropriety". 
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In  my  opinion  the  true  position  is  that  Attorney  General  has  not  an 
absolute  right  of  intervention  arising  out  of  the  definition  of  "Prosecutor" 
but  rather  a qualified  right  arising  out  of  a combination  of  the  definition, 
and  the  historical  and  constitutional  prerequisites  of  his  Office  as 
determined  by  the  Courts. 

One  further  matter  is  mentioned. 

Although  it  was  not  raised  in  argument  the  whole  present  dispute  in  this 
Court  might  be  considered  from  an  altogether  different  angle. 

I think  it  right  to  simply  mention  it  briefly  in  the  event  an  Appeal  is 
taken.  It  was  not  raised  in  argument. 

Counsel  for  Mrs.  Kostuch  appears  to  assume  that  the  Provincial  Court  of 
Alberta  is  a statutory  tribunal  that  is  sufficiently  independent  of  the 
Executive  of  Alberta,  and  in  particular  Ministry  of  the  Attorney  General,  for 
it,  as  an  institution,  to  deal  with  issues  relating  to  the  duties  and  powers 
of  the  Attorney  General  such  as  arise  in  this  case,  and  which  are,  in  my  view, 
of  a different  order  to  routine  decision  making  against  the  Crown  respecting 
adjournments,  the  suppresion  of  evidence  and  the  like  as  commonly  arise  before 
or  during  trial . 

The  leading  cases  on  judicial  independents  are  Valente  v.  R.  23  C.C.C. 
(3d)  193  and  The  Queen  v.  Beauregard  being  decisions  of  the  Supreme  Court  of 
Canada. 

Without  going  into  detail,  VALENTE  considered  tenure  and  financial 
arrangements  existing  in  Ontario  in  1982,  and  concluded  there  was  judicial 
independence  in  the  circumstance  of  that  case. 

A court  is  permitted  and  obliged  to  notice  all  public  Statutes  and 
Regulations.  On  doing  so  with  respect  to  this  Court  and  its  judges  on  this 
date,  June  1,  1990,  there  are  legislative  differences  of  form  and  substance 
from  the  situation  in  Ontario  in  1982.  I consider  them  at  least  sufficient 
for  serious  contention  to  the  effect  that  the  Provincial  Court  of  Alberta  may 
not  be  an  independent  tribunal  as  required  in  valente.  See  "THE  INDEPENDENCE 
OF  THE  PROVINCIAL  JUDICIARY  IN  ONTARIO,  Provincial  Judges  Quarterly  Volume  14 
No.  1,  March  1990. 

If  there  is  anything  to  this  then  the  present  dispute  does  not  belong  to 
this  Court;  it  being  an  affront  to  whatever  dignity  the  hen  may  have  to  ask  it 
to  clip  the  fox.  (For  another  example  (in  a quite  different  context)  of 
remedies  or  powers  not  being  the  same  in  all  Courts  that  try  Criminal  cases 
see  Code  187.) 

For  the  reasons  given,  the  conduct  of  the  prosecution  is  in  the  hands  of 
Counsel  for  the  Attorney  General  of  Alberta. 

Subject  to  whatever  counsel  may  have  to  say,  I would  propose  to  adjourn 
this  case  in  order  that  counsel  may  consider  their  position  and  so  that  Appeal 
or  other  proceedings  may  be  taken. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  LAWRENCE 


COLLINGWOOD,  Prov.  Ct.  J.  Surrey,  29  August,  1989 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  s.  35(1)  (formerly 
section  31(1)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended)  - due  diligence 
defence  failed  - previous  conviction  for  same  activity. 

Harmful  activity  and  Water  Body:  Constructing  a diversion  channel  for 
Hyland  Creek  in  Surrey,  British  Columbia. 

Summary;  The  accused  was  charged  with  unlawfully  destroying  fish  habitat 
by  diverting  a stream  between  September  1st,  1988  and  December  31st,  1988, 
contrary  to  section  35(1)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as 
amended  (formerly  section  31(1)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as 
amended).  The  accused,  on  numerous  occasions,  diverted  the  flow  of  Hyland 
Creek  through  a hand-dug  diversion  channel  in  order  to  prevent  what  he 
perceived  to  be  an  erosion  threat  to  his  barn.  The  accused  did  not  seek  the 
advice  of  Fishery  officials  and  repeatedly  took  matters  into  his  own  hands. 
The  environmental  expertise  and  concern  the  accused  claimed  to  have  was 
considered  to  be  mere  speculation  by  the  court.  The  court  deferred  to  the 
expert  opinion  of  the  Crown  witnesses,  and  found  the  defendant  guilty. 
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R.  c.  LAWRENCE 


COLLI NGWOOD,  Prov.  Ct.  J.  Surrey,  29  aoOt  1989 


LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS,  PAR. 
35(1)  (L'ANCIEN  PARAGRAPHE  31(1)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970, 
CH.  F-14  ET  SES  MODIFICATIONS)  — ECHEC  DE  LA  DEFENCE  DE  DILIGENCE 
RAISONNABLE. 

ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : CONSTRUCTION  D'UN  CANAL  DE 
DERIVATION  POUR  LE  RUISSEAU  HYLAND,  A SURREY,  EN  COLOMBIE-BRITANNIQUE . 

RESUME  : L' ACCUSE  A ETE  DECLARE  COUPABLE  D 'AVOIR  DETOURNE  ILLEGALEMENT  UN 
COURS  D'EAU,  CAUSANT  AINSI  PREJUDICE  A UN  HABITAT  DE  POISSONS,  CONTRAIREMENT 
AU  PARAGRAPHE  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES 
MODIFICATIONS  (L'ANCIEN  PARAGRAPHE  31(1)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C. 
1970,  CH.  F-14  ET  SES  MODIFICATIONS) . A PLUSIEURS  REPRISES,  L' ACCUSE  AVAIT 
CREUSE  A LA  MAIN  AFIN  D'EMPECHER  CE  QU ' IL  CONSIDERAIT  CONSTITUER  UN  DANGER 
D' EROSION  POUR  SA  GRANGE.  L' ACCUSE  N'A  PAS  DEMANDS  L'AVIS  DES  RESPONSABLES 
DES  PECHES  ET  IL  A CONSTAMMENT  FAIT  CE  QUI  LUI  SEMBLAIT  BON.  LA  COUR  A 
CONSIDERS  COMME  DE  LA  PURE  SPECULATION  L 'EXPERTISE  ET  LA  PREOCCUPATION  EN 
MATIERE  D ' ENVIRONNEMENT  QUE  L' ACCUSE  DISAIT  AVOIR.  LA  COUR  S'EN  EST  REMISE  A 
L' OPINION  D' EXPERTS  DONNEE  PAR  LES  TEMOINS  DE  LA  COURONNE . 

DECISION  : L' ACCUSE  A ETE  DECLARE  COUPABLE. 


Statutes/Loi  Citees:  Fisheries  Act  R.S.C.  1970,  c.  F-14  as  amended, 
R.S.C.  1985  c.  F-14  as  amended. 


Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14  et  ses  modifications 
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REASONS/MOTIF; 

J.F.  Douglas,  for  the  Crown. 

Mr.  T.  Lawrence,  on  his  own  behalf. 

THE  COURT  (COLLINGWOOD,  Prov.  Ct.  J.):  Mr.  Lawrence  is  charged  under  Section 
35  subsection  (1)  of  the  Fisheries  Act  of  Canada.  The  allegation  being  that 
between  the  1st  of  September,  1988  and  the  31st  of  December,  1988  he 
unlawfully  carried  out  a work  or  undertaking  by  way  of  a diversion  of  Hyland 
Creek  which  resulted  in  a harmful  alteration,  disruption  or  destruction  of  the 
fish  habitat  therein.  The  matter  came  before  this  Court  for  trial  on  August 
the  9th,  1989  and  after  approximately  three  days  of  evidence  it  was  adjourned 
to  this  day  for  decision. 

I find  the  facts  briefly  to  be  as  follows:  In  June,  1987 
Mr.  Dale  Lawrence,  the  father  of  the  accused  purchased  property  at 
6523  - 144th  Street  in  Surrey  in  British  Columbia.  Subsequently,  the  accused 
occupied  that  property.  The  accused  intended  to  use  a barn  located  on  the 
property  as  a boat  building  shed.  His  examination  of  that  structure  revealed 
certain  deficiencies  which  he  corrected  but  he  felt  that  these  repairs 
primarily  to  a sagging  foundation  would  be  futile  if  an  eroding  stream  bank 
adjacent  to  one  corner  of  the  barn  was  not  secured.  He  believed  that  the  bank 
erosion  was  caused  by  the  direction  of  flow  in  Hyland  Creek  which  ran  in  the 
channel  on  lands  belonging  to  the  Municipality  of  Surrey  abutting  the  northern 
boundary  of  the  subject  property. 

The  accused  believed  that  he  could  solve  the  erosion  problem  by 
relocating  the  creek  flow  and  then,  without  consultation  with  any  authority, 
the  Municipality  of  Surrey,  the  Federal  Department  of  Fisheries  and  Oceans, 
the  Provincial  Fish  and  Wildlife  Branch  or  the  Ministry  of  the  Environment,  he 
proceeded  to  divert  the  creek  from  it's  original  bed  north  to  what  he 
perceived  as  a former  channel.  His  diversion  was  essentially  straight,  unlike 
the  original  channel  which  curved  significantly  in  a meandering  fashion.  His 
diversion  was  approximately  200  feet  long  and  was  hand  dug  by  himself  from 
July  to  September,  1987. 

It  became  clear  to  this  Court  early  in  the  proceedings  when  the  accused 
referred  to  a judgement  of  my  Brother  Scarlett,  subsequently  marked  as  an 
exhibit  in  the  trial,  that  the  accused  had  been  prosecuted  and  convicted  for 
this  diversion  constructed  between  the  above-noted  dates.  As  the  evidence  in 
this  hearing  progressed,  it  became  obvious  that  the  subject  of  this  hearing 
and  the  matter  previously  before  my  Brother  Scarlett  were  inextricably 
entwined. 

In  any  event,  returning  to  the  facts,  early  in  October,  1987  personnel  of 
the  Department  of  Fisheries  and  Oceans  discovered  the  man-made  diversion 
channel  while  on  a regular  inspection  of  Hyland  Creek.  They  found  that  the 
proper  bed  had  been  blocked  off  and  filled  with  debris.  This  evidence,  the 
basis  for  the  charge  considered  by  my  Brother  Scarlett,  was  put  before  me  as 
similar  fact  evidence. 
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Following  the  discovery  of  the  diversion,  the  Department  of  Fisheries  and 
Oceans  personnel  ordered  the  accused  to  return  the  stream  to  its  appropriate 
bed.  He  apparently  refused  and  hence  in  November  1987  the  department  hired  a 
contractor  to  carry  out  this  work  which  was  accomplished  by  restoring  the 
stream  to  the  original  bed,  backfilling  and  plugging  with  rock  rip-rap  the 
diversion  at  both  of  its  ends. 

On  November  the  16th,  1988,  approximately  a year  later  while  on  a salmon 
enumeration,  personnel  from  the  department  found  that  the  diversion  channel 
had  been  reopened.  The  rip-rap  had  in  part  been  repositioned  on  the  bank 
below  the  barn  and  had  also  been  used  to  construct  a kind  of  weir  across  the 
upper  end  of  the  original  channel.  The  result  differed  from  the  situation  of 
October  1987  since  the  weir  allowed  the  stream  to  divide  it's  flow  between 
it's  original  bed  and  the  diversion  channel. 

The  department,  on  November  the  25th,  1988  manually  removed  the  weir 
rip-rap  and  placed  it  across  the  mouth  of  the  diversion  channel.  The  result 
was  that  the  majority  of  the  flow  was  returned  to  the  original  bed. 

On  December  the  16th,  1988  department  personnel  met  with  a contractor  at 
the  site  and  again  noted  that  their  handywork  of  November  the  25th,  1988  had 
been  for  the  most  part,  removed. 

Finally,  on  December  the  20th,  1988  the  department  had  rocks  placed 
across  the  diversion  channel  which  were  too  large  to  be  effectively  removed  by 
hand.  They  did  not  fill  in  the  diversion  channel;  instead  simply  blocked  its 
entrance. 

The  accused  admitted  to  all  of  the  above  actions  and  indeed  admitted  to 
removing  the  rock  from  the  centre  of  the  final  plug  to  lower  it  so  as  to 
permit  flood  waters  to  again  enter  the  diversion  channel.  The  accused  says 
that  the  erosion  of  the  bank  below  the  barn  has  been  stabilized  as  a result  of 
his  efforts  and  it  was  that  erosion  which  he  set  out  to  alleviate  in  1987.  He 
perceived  that  as  a serious  menace  to  his  barn,  even  though  one  of  his  own 
witnesses,  Mr.  R.K.  Kyle,  a professional  engineer  who  is  the  Surrey  Municipal 
Engineer  and  who  saw  the  property  first  in  March  of  1988  concluded  that  the 
barn  position  presented  no  real  urgency  and  might  not  become  serious  for 
perhaps  ten  years.  Even  so,  there  is  no  doubt  from  his  evidence  that  the 
banks  adjacent  to  the  general  area  were  being  undercut  and  he  caused  a 
preliminary  plan  to  address  this  situation  to  be  produced  and  presented  to  the 
Department  of  Fisheries  and  Oceans  for  approval.  It  is  unfortunate  that  the 
accused  did  not  follow  a similar  approach. 

At  best  I can  describe  the  accused  as  an  amateur  conservationist.  He 
said  he  had  been  a member  of  Greenpeace  and  the  Western  Canada  Wilderness 
Committee;  however,  he  has  no  formal  training  in  conservation  matters  or 
matters  relating  to  habitat  and  fish  management. 

Neither  he  nor  any  of  his  witnesses  are  professionally  qualified  in  these 
areas.  Although  he  did  call  Patrick  Stephen  Chamut,  the  Director  General  of 
the  Pacific  Region,  Department  of  Fisheries  and  Oceans,  that  person  was  not 
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qualified  as  a witness  to  give  professional  evidence  in  relation  to  the 
situation,  nor  was  he  asked  to  express  an  opinion.  Instead  Mr.  Chamut  spoke 
of  his  spontaneous  and  unarranged  meeting  with  the  accused  where  the 
possibility  of  withdrawal  of  the  charges  was  touched  upon  and  offers  were  made 
to  the  accused  by  the  department  for  advice  and  assistance  in  seeking  an 
acceptable  solution  to  his  perceived  problems.  Mr.  Chamut  had  no  personal 
knowledge  of  the  site,  having  never  visited  it. 

It  is  not  my  intention  to  review  completely  the  evidence.  It  has  been 
long  and  detailed,  but  from  that  evidence  my  conclusion  is  irrevocable.  The 
Crown  has  proven  its  case  beyond  a reasonable  doubt.  I accept  the 
professional  and  expert  opinions  offered  by  the  Crown  witnesses  without 
equivocation.  The  works  undertaken  by  the  accused  on  Hyland  Creek,  which  I 
find  to  be  a fish  bearing  stream,  did  result  in  a harmful  alteration, 
disruption  or  destruction  of  the  fish  habitat  as  it  originally  existed.  The 
speculation  of  the  accused  that  he  had  not  been  so  responsible  and  indeed  may 
have  enhanced  that  habitat  is  just  that,  speculation. 

The  defence  has  offered  nothing  to  refute  the  opinion  of  the  experts.  I 
reject  any  suggestion  by  the  defence  that  the  works  were  carried  out  of 
necessity  or  with  due  diligence.  The  accused  acted  of  his  own  volition 
without  seeking  expert  advice  which,  after  his  first  meeting  with  the 
department  officers  in  December,  1987  could  have  been  sought  with  ease  and  in 
an  atmosphere  of  co-operation.  He  chose  not  to  do  that  but  to  continue  his 
unsupervised  acts  based  upon  his  unqualified  and  I am  satisfied,  incorrect 
opinions. 

He  impresses  me  as  being  an  inflexible  and  indeed  stubborn  man  and  he  has 
demonstrated  this  by  his  conduct  that  took  place  after  December  of  1987.  He 
impresses  me  as  a person  who  has  a greater  command  of  the  language  associated 
with  such  environmental  subjects  than  he  clearly  has  of  their  overall 
understanding  and  I find  him  guilty  as  charged. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  MacMILLAN  BLOEDEL  LTD. 


MACLEOD,  Prov.  Ct.  J.  Port  Alberni,  August  17,  1987 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - para.  33(2)  (now 
para.  36(3)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended). 

Sentencing  - fine  $6500  - factors  in  sentencing  - second  offence 
therefore  higher  fine  - good  corporate  citizen. 

Pollutant  and  Water  Body:  2500  gallons  of  plywood  glue  (count  1)  and 
glue  washwater  (count  2)  into  the  Alberni  Harbour,  Vancouver  Island. 

Summary:  MacMillan  Bloedel,  Alberni  Plywood  Division,  pleaded  guilty  to 

two  counts  of  unlawfully  depositing  deleterious  substances  into  the  waters  of 
the  Alberni  Harbour,  contrary  to  s.  33(2)  of  the  Fisheries  Act  R.S.C.  1970,  c. 
F-14,  as  amended  (now  s.  36(3)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as 
amended)  and  was  consequently  fined  $6500. 

Editor's  Note:  The  first  offence  for  this  particular  plant  is  reported 
at  2 Fisheries  Pollution  Reports  176. 
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R.  c.  MacMILLAN  BLOEDEL  LTD. 


MACLEOD,  Prov.  Ct.  J. 


Port  Alberni,  17  aout  1987 


LOI  SUE  LES  PECHERIES,  S.R.C.  1970,  CH..  F-14  ET  SES  MODIFICATIONS  — 
PAR.  33(2)  (MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14  ET  SES  MODIFICATIONS) . 

PEINE  — AMENDE  DE  6 500  $ — FACTEURS  DE  LA  DETERMINATION  DE  LA  PEINE  — 
DEUXIEME  INFRACTION  ENTRAINE  UNE  AMENDE  PLUS  ELEVEE  — BON  CITOYEN  CORPORATIF. 

POLLUANT  ET  COURS  D ' EAU  : DEVERSEMENT  DE  2 500  GALLONS  DE  COLLE  POUR 
CONTRE-PLAQUE  (1^^  CHEF)  ET  D'EAU  DE  NETTOYAGE  DE  COLLE  (2^  CHEF)  DANS  LE  PORT 
ALBERNI,  SUR  L ' ILE  DE  VANCOUVER. 

RESUME  : MACMILLAN  BLOEDEL,  DIVISION  DE  CONTRE-PLAQUE  D 'ALBERNI,  A PLAIDE 
COUPABLE  A DEUX  CHEFS  D' ACCUSATION  D ' AVOIR  DEPOSE  ILLEGALEMENT  DES  SUBSTANCES 
NOCIVES  DANS  LES  EAUX  DU  PORT  ALBERNI,  CONTRAIREMENT  AU  PAR.  33(2)  DE  LA  LOI 
SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14  ET  SES  MODIFICATIONS  (MAINTENANT  LE 
PAR.  36(3)  DE  LA  LOI  SUR  LES  PEHCES,  L.R.C.  1985,  CH.  F-14  ET  SES 
MODIFICATIONS)  ET  ELLE  A ETE  CO ND AM I NEE  A UNE  AMENDE  DE  6 500  $. 

NOTE  DU  REDACTEUR : LA  PREMIERE  DECISION  RELATIVE  A CETTE  USINE  EST 
PUBLIEE  A 2 FISHERIES  POLLUTION  REPORTS  176. 


Statutes/Loi  Citees  : Loi  sur  les  pecheriest  S.R.C.  1970,  ch.  F-14  et 
ses  modifications,  maintenant  la  Loi  sur  les  pSches,  L.R.C.  1985,  ch.  F-14  et 
ses  modifications. 

Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  now  R.S.C.  1985  c.  F-14 
as  amended. 
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REASONS/MOTIF; 

J.  Bennie,  for  the  Crown. 

D,  Clark,  for  the  Accused. 

THE  COURT  (MACLEOD,  Prov.  Ct.  J.)  (Orally):  Thanks  very  much.  Well,  what  the 
Court  is  faced  with  of  course  is  a similar  conviction  approximately  a year  ago 
or  so.  However,  at  least  this  last  offence,  as  pointed  out  by  Mr.  Clark  has 
probably  put  the  whole  system  into  perspective  --  expensive  perspective,  and 
still  has  to  be  done. 

I think  the  maximum  penalty  --  what  is  it  --  fifty  thousand  on  this 
Mr.  Bennie;  is  it  — Mr.  Bennie?  I'm  not  sure.  It  might  have  changed. 

Anyway  the  company  has  been  a good  corporate  system,  corporate  citizen 
over  the  years.  I can  see  their  problems  in  the  mill;  the  age  of  the  plywood 
plant,  but  with  what  has  been  produced  today  they  seem  to  have  gone  a long  way 
to  forestall  further  spills  of  this  nature.  It  appeared  that  at  the 
particular  time,  probably  one  of  the  employees,  Mr.  Tak,  was  — maybe  got 
excited  and  what  he  could  have  done  might  have  eliminated  most  of  it. 

However,  the  Court  is  here  faced  with  a second  conviction  and  the  penalty 
should  be  greater  than  that  of  the  first  of  course,  to  bring  home  to  them  that 
this  should  be  continued  at  work  and  as  far  as  the  environmental  people  are 
concerned.  There  will  be  a fine  of  sixty-five  hundred  dollars. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  MAINLAND  SAWMILLS  LTD. 


SCHERLING,  Prov.  Ct.  J.  Vancouver,  September  7,  1990 


Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - ss.  36(3),  40(2)b 
formerly  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  para.  33(2),  - 
anti-sapstain  chemical  run-off  from  dipped  lumber  into  the  Fraser  River. 

Sentencing  - Fines  of  $7500  on  each  of  two  counts  totalling  $15000 
despite  post-offence,  pre-sentence  expenditures  by  company  on  very 
sophisticated,  extensive  renovations  to  dipping  procedures  - remedial 
renovations,  the  hiring  of  an  environmental  consultant,  remorse  and  previous 
clean  record  of  defendant  were  mitigating  factors  in  reducing  the  fine  - 
general  deterrence  cited  as  operative  principle  and  purpose  of  fine  in 
corporate  sentencing. 

Criminal  Code  - criminal  code  of  Canada^  R.S.C.  1985  c.  C-46,  as  amended 
cl.  737(l)a  - formerly  s.  663  R.S.C.  1970,  c.  C-34,  amended  - section  which 
provides  for  the  possibility  of  a suspended  sentence  and  probation  does  not 
apply  to  corporations. 

Pollutant  and  Water  Body  = Anti-sapstain  chemical  run-off  containing 
Copper^^S  (also  known  as  oxime  copper,  Nitek,  or  Cooperstat)  and 
chlorophenates,  from  a saw  mill  through  a ditch  and  culvert  into  the  north  arm 
of  the  Fraser  River. 

Summary:  Guilty  plea  on  two  counts  of  depositing  a deleterious 
substance,  the  anti-sapstain  chemical  copper-8  into  water  frequented  by  fish, 
namely  the  north  arm  of  the  Fraser  River,  contrary  to  the  s.  36(3)  of  the 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended.  Rainwater  run-off  from  piles 
of  dipped  lumber  at  a sawmill  using  the  dip  tank  system  contained  significant 
illegal  concentrations  of  copper-8  according  to  samples  taken  on  April  4 
and  6,  1989.  Defendant  later  spent  $2,052,384  on  an  exemplary  anti-stain 
system  which  protects  lumber  from  rainfall,  directs  all  precipitation  through 
a catch  basin  and  emergency  closure  valve,  provides  an  impervious  concrete 
containment  for  potential  spills  and  prevents  spray  vapours  from  entering  the 
atmosphere.  While  these  improvements  were  mitigating  factors  in  sentencing, 
defendant  was  fined  15,000  for  general  deterrence  purposes.  Defendants 
request  for  a suspended  sentence  and  probation  was  denied  because  criminal 
Code  of  Canada^  R.S.C.  1985  c.  C-46,  as  amended  s.  737(l)a  is  inapplicable  to 
corporations. 
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R.  c.  MAINLAND  SAWMILLS  LTD. 


SCHERLING,  Prov.  Ct.  J. 


Vancouver,  7 septembre  1990 


LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES  MODIFICATIONS  — PAR. 
36(3),  AL.  40  (2)(b)  — ECOULEMENT,  DANS  LEFLEUVE  FRASER,  DE  PRODUITS 
CHIMIQUES  ANTI-COLORATION  PROVENANT  DE  BOIS  TREMPE . 

DETERMINATION  DE  LA  PEINE  — AMENDES  DE  7 500  $ POUR  CHACUN  DES  DEUX 
CHEFS,  TOTALISANT  15  000  $,  MALGRE  LES  DEFENSES  ENG  AGEES  PAR  LA  COMPAGNIE, 

APRES  L' INFRACTION  ET  AVANT  LA  DETERMINATION  DE  LA  PEINE,  POUR  EFFECTUER  DES 
RENOVATIONS  TRES  SOPHISTIQUEES  ET  ELABOREES  AU  SYSTEME  DE  TREMPAGE  — LES 
RENOVATIONS  POUR  REMEDIER  A LA  SITUATION,  L'EMPLOI  D'UN  CONSULTANT  EN 
ENVIRONNEMENT,  LE  REMORDS  ET  LE  DOSSIER  ANTERIEUR  PARFAIT  DE  LA  DEFENDERESSE 
SONT  DES  FACTEURS  ATTENUANTS  QUI  ONT  CONTRIBUE  A REDUIRE  L 'AMENDE  — 
DISSUASION  GENERALE  CITEE  COMME  PRINCIPE  APPLICABLE  ET  COMME  BUT  DE  L 'AMENDE 
EN  MATIERE  DE  PEINES  INFLIGEES  AUX  COMPAGNIES . 

CODE  CRIMINEL  — AL.  737(1)  a)  — LES  DISPOSITIONS  QUI  PREVOIENT  LA 
POSSIBILITE  D'UNE  SENTENCE  SUSPENDUE  ET  D'UNE  PERIODE  DE  PROBATION  NE 
S'APPLIQUENT  PAS  AUX  COMPAGNIES. 

POLLUANT  ET  COUPS  D'EAU  — ECOULEMENT  DE  PRODUITS  CHIMIQUES 
ANTI-COLORATION  CONTENANT  DU  CUIVRE  (QU'ON  APPELLE  AUSSI  OXYQUINOLEATE  DE 
CUIVRE,  «NITEK»  OU  «COOPERSTAT» ) ET  DES  CHLOROPHENATES , D'UNE  SCIERIE  PAR  UN 
FOSSE  ET  UNE  RIGOLE  DANS  LE  BRAS  NORD  DU  FLEUVE  FRASER. 

RESUME  : L ' ACCU SEE  A PL  AIDE  COUPT^BLE  SUR  DEUX  CHEFS  D 'ACCUSATION  D 'AVOIR 
REJETE  UNE  SUBSTANCE  NOCIVE  CONTENANT  DU  CUIVRE,  DANS  DES  EAUX  OU  VIVENT  DES 
POISSONS,  C'EST-A-DIRE  LE  BRAS  NORD  DU  FLEUVE  FRASER,  CONTRAIREMENT  AU 
PAi?.  36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES 
MODIFICATIONS.  LES  EAUX  PLUVIALES  QUI  S'ECOULAIENT  DES  AMONCELLEMENTS  DE  BOIS 
TREMPE  A UNE  SCIERIE  OU  L ' ON  UTILISAIT  LE  SYSTEME  DE  BAC  DE  TREMPAGE 
CONTENAIENT  DES  CONCENTRATIONS  ILLEGALES  DE  CUIVRE,  SELON  DES  ECHANTILLONS 
PRELEVES  LES  4 ET  6 AVRIL  1989.  PAR  LA  SUITE,  LA  DEFENDERESSE  A PRIS  DES 
MESURES  EXEMPLAIRES  EN  EFFECTUANT  DES  DEFENSES  DE  2 052  384  $ POUR  FAIRE 
INSTALLER  UN  SYSTEME  ANTI-COLORANT,  QUI  PROTEGE  LE  BOIS  CONTRE  LA  PLUIE,  QUI 
DIRIGE  TOUTES  LES  PRECIPITATIONS  PAR  UN  BASSIN  COLLECTEUR  ET  UNE  SOUPAGE  DE 
FERMETURE  D'URGENCE,  QUI  FOURNIT  UN  DISPOSITIF  DE  RETENTION  EN  BETON  ETANCHE 
EN  CAS  DE  DEVERSEMENT  ET  QUI  EMPECHE  LES  VAPEURS  DE  SE  REPANDRE  DANS 
L 'ATMOSPHERE.  CES  AMELIORATIONS  CONSTITUAIENT  DES  CIRCONSTANCES  ATTENUANTES 
AUX  FINS  DE  LA  PEINE,  MAIS  LA  DEFENDERESSE  A ETE  CONDAMNEE  A UNE  AMENDE  DE 
15  000  $,  A DES  FINS  DE  DISSUASION  GENERALE.  SA  DEMAND E D'UNE  SENTENCE 

SUSPENDUE  ET  D'UNE  ORDONNANCE  DE  PROBATION  LUI  A ETE  REFUSEE  PIERCE  QUE 
L'AL.  737(1) a)  DU  CODE  CRIMINEL  NE  S' APPLIQUE  PAS  AUX  COMPAGNIES. 
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REASONS/MOTIF; 

J.D.  Cliffe,  for  the  Crown. 

R.  Anderson,  for  the  Defence. 

SCHERLING,  Prov.  Ct.  J.:  In  this  matter  the  reasons  might  seem  a bit  lengthy 
but  I've  tried  to  cover  the  things  that  Counsel  put  to  the  Court. 

In  the  matter  of  Regina  v Mainland  Sawmills  Ltd.,  the  dates  of  hearing 
were  June  the  26th,  27th,  July  27th  and  August  2nd,  1990.  The  Defendant 
Corporation  entered  pleas  of  guilty  to  Counts  1 and  2 on  the  Information  which 
charges  that  the  Defendant  did,  on  April  4th  and  6th,  1989,  unlawfully 
deposited  a deleterious  substance,  namely,  anti-sapstain  chemicals,  being  a 
mixture  of  Copper-8  and  chlorophenates  in  the  north  arm  of  the  Fraser  River, 
Vancouver,  which  waters  were  frequented  by  fish,  in  violation  of  Section  36(3) 
of  the  Fisheries  Act,  R.S.C.  1970,  Chapter  F(14). 

The  governing  sections  are  Section  36(3)  which  provides  that  no  person 
shall  deposit  or  permit  the  deposit  of  a deleterious  substance  of  any  type  in 
water  frequented  by  fish.  Section  40(2) (b)  is  the  relevant  penalty  section 
and  provides  that  a person  guilty  of  the  above  offence  is  liable  on  summary 
conviction  to  a fine  not  exceeding  fifty  thousand  dollars  for  a first  offence 
and  not  exceeding  one  hundred  thousand  dollars  for  each  subsequent  offence. 

Section  41(2)  also  provides  that  the  Court  may,  in  addition  to  the 
punishment,  order  that  a person  refrain  from  committing  an  activity  which 
constitutes  an  offence.  It's  clear  that  this  subsection  has  no  application  in 
this  case. 

The  background.  Anti-sapstain  chemicals  are  used  widely  in  the  lumber 
industry.  Freshly  cut  lumber  treated  with  these  chemicals  in  order  — prevent 
the  growth  of  sapstain  and  mold  fungi.  The  fungi  causes  discoloration  of  the 
lumber,  promotes  wood  decay  and  decreases  the  value  of  lumber. 

The  application  of  these  chemicals  to  lumber  varies  from  sawmill  to 
sawmill.  After  cutting,  some  mills  dip  the  lumber  into  dip  tanks  containing 
these  chemicals  while  other  mills  spray  the  lumber  in  an  open  area  or  in  a 
box.  The  Defendant  initially  was  using  the  dip  tank  system  in  April  of  1989. 
At  the  outset,  the  industry  recognized  that  these  chemicals  were  toxic  to 
humans  and  to  aquatic  organisms. 

In  December,  1983,  Environment  Canada  and  the  B.C.  Ministry  of 
Environment  published  a book  which  was  reprinted  in  1986  entitled 
Chlorophenate  Wood  Protection  Recommendations  for  Design  and  Operation  which 
is  Exhibit  3.  This  book  was  known  as  the  Code  and  was  circulated  to  the 
industry.  The  Code  was  intended  to  provide  guidelines  for  acceptable  practice 
which  would  protect  workers  in  the  environment  from  the  harmful  effects  and 
exposure  to  chlorophenates.  It  had  no  legal  binding  effect. 

Another  publication  entitled  the  Code  of  Good  Practice  in  the  Use  of 
Oxime  Copper  by  G.D.  Roseberry  was  published  July,  1988.  Oxime  Copper  or 
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Copper-8  is  also  known  under  the  trade  names,  Nitek  and  Cooperstat 
(phonetic).  The  level  at  which  these  chemicals  are  toxic  to  fish  and  fatal  to 
salmonoid  fry  had  been  determined  by  bioassays  to  be  as  follows: 
Chlorophenates,  thirty-two  to  one  hundred  parts  per  billion;  Copper-8, 
thirteen  to  sixteen  parts  per  billion. 

The  Defendant  used  chlorophenates  until  about  March,  1988.  Subsequent  to 
that  date  they  used  Copper-8.  As  set  out  in  a letter  dated  August  the  1st, 
1990,  from  Envirochem,  Exihibit  6,  the  Defendant  at  present  is  evaluating  the 
use  of  other  chemicals  which  are  less  harmful  to  the  environment. 

The  circumstances.  The  Defendant  operates  a sawmill  at  8708  Yukon 
Street,  Vancouver,  which  is  situated  on  the  north  arm  of  the  Fraser  River. 
The  area  is  highly  industrialized  along  the  river.  The  Fraser  River  is 
described  as  supporting  thirty-seven  species  of  fish  and  is  the  largest  salmon 
producing  river  in  the  world.  In  addition,  fishing  on  the  river  involves 
commercial.  Native,  and  the  sport  fishery. 

The  Defendant  is  a custom  cutting  mill  which  cuts  many  species  of  wood 
for  many  clients  and  a large  part  of  their  business  is  for  the  Japanese 
market.  The  photographs  in  the  book.  Exhibit  1,  show  the  mill  as  it  was  in 
April,  1989,  before  substantial  improvements  were  made.  As  of  April,  1989, 
the  Defendant  was  using  the  dip  tank  system. 

There  was  a general  problem  which  arose  on  April  4th  and  6th,  1989. 
Lumber  would  be  dipped  in  the  dip  tank  containing  anti-sapstain  chemicals  and 
then  removed  and  placed  in  outside  storage.  When  there  was  a rainfall  on  the 
well  dipped  lumber  it  carried  a run-off  from  the  lumber  into  various 
locations.  One  of  these  locations  was  a dead-end  ditch  alongside  the 
Defendant's  property.  Once  the  run-off  was  in  the  dead-end  ditch  it  would 
then  make  its  way  into  a culvert  which  emptied  into  the  Fraser  River. 

At  about  9:30  a.m.  on  April  4th,  1989,  inspectors  from  Environment  Canada 
attended  the  mill  for  the  purpose  of  inspecting  the  property  to  determine  if 
there  was  compliance  with  the  Code.  It  had  rained.  Inspector  Krahn  observed 
there  was  a run-off  of  a coloured  liquid  from  the  yard  into  a culvert  and  then 
into  a culvert  pipe  which  flowed  into  the  Fraser  River.  He  then  obtained  nine 
samples  from  various  areas.  The  results  of  these  tests  indicate  that  sample 
four  which  was  taken  near  the  outlet  of  the  culvert  into  the  Fraser  River  had 
seventy-three  parts  per  billion  of  Copper-8. 

At  about  12:46  p.m.  on  April  6th,  investigators  from  Environment  Canada 
attended  the  mill  again  to  execute  a seach  warrant  to  obtain  samples.  There 
had  been  a moderate  to  heavy  rainfall.  They  noted  even  though  the  Defendant 
had  taken  steps  at  sandbagging,  there  was  seepage  of  a coloured  liquid  into 
the  ditch.  Eleven  samples  were  taken  at  various  areas.  The  results  of  these 
tests  indicate  that  sample  eleven  which  was  taken  at  the  outlet  of  the  culvert 
into  the  Fraser  River  had  sixteen  hundred  and  forty  parts  per  billion  of 
Copper-8  and  that  sample  fifteen  which  was  taken  a few  metres  from  the  same 
outlet  had  two  hundred  and  sixteen  parts  per  billion  of  Copper-8. 
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Defence  Counsel  concedes  that  the  concentrations  of  Copper-8  on  both  days 
exceeded  the  allowable  limits.  Crown  Counsel  agrees  that  the  Defendant  took 
the  following  remedial  action:  One,  that  the  Defendant  spent  considerable 
monies  in  improvements  to  remedy  the  run-off.  Two,  that  the  Defendant  has 
completely  removed  the  dip  tank  facility  and  replaced  it  with  two  spray 
systems  and  covered  storage.  Three,  that  the  Defendant  has  re-graded  and 
re-paved  the  yard.  Crown  Counsel  further  acknowledges  that  the  remedial  work 
and  improvements  by  the  Defendant  are  a mitigating  factor  in  sentencing. 

Defence  Counsel  arranged  for  a viewing  of  the  mill  on  June  27th.  It's 
clearly  evident  that  the  Defendant  has  spent  substantial  funds  on  new 
equipment  and  Mr.  Kovlaske  and  Mr.  Formo,  principals  of  the  Defendant,  who 
have  been  present  in  court  throughout  the  hearing,  were  of  great  assistance  at 
the  viewing. 

Defence  Counsel  stresses  that  discussions  and  plans  for  the  new  system 
were  in  place  before  the  date  of  the  two  offences.  He  points  out  that  on 
March  15th,  1988,  Neil  Syme  of  SKS  Sawmill  Engineering  Incorporated  wrote  a 
letter  to  Kovlaske  confirming  their  involvement  to  design  and  evelop  an 
environmentally  safe  spray  system.  The  estimated  cost  of  the  project  were  to 
be  in  excess  of  one  point  nine  million  dollars,  and  it  would  take 
approximately  eighteen  months  to  complete. 

Design  work  started  immediately  and  thereafter  the  cost  started  to  be 
incurred  in  late  1988.  The  new  system  was,  by  and  large,  in  place  by 
November,  1989,  at  an  approximate  cost  of  two  million  fifty-two  thousand  three 
hundred  and  eighty-four  dollars  and  thirteen  cents.  Defence  Counsel  has  filed 
as  Exhibit  5 copies  of  invoices  with  respect  to  the  cost  of  the  labour  and 
material  for  this  new  anti -stain  system. 

The  purposes  of  some  of  the  major  improvements  to  the  mill  are  set  out  in 
the  Environmental  Assessment  for  Mainland  Sawmills  prepared  by  Envirochem  in 
June,  1990.  They  include  briefly  the  following:  One,  the  covering  of  the 
green  chain  and  adjacent  temporary  lumber  storage  area  to  provide  protection 
of  freshly  treated  lumber  from  precipitation. 

Two,  the  site  has  been  landscaped  so  that  any  precipitation  falling  on 
the  site  must  pass  through  one  catch  basin  and  emergency  closure  valve  prior 
to  discharge  into  the  Fraser  River.  This  site  containment  system  is  unique  to 
Mainland. 

Three,  the  mill  has  a main  drainage  system  shut-off  valve  which  provides 
containment  of  the  entire  mill  site  in  the  event  of  a major  spill.  Four,  all 
bulk  chemicals  and  working  solutions  in  the  chemical  storage  rooms  are 
contained  by  an  impervious  concrete  containment. 

Four,  the  two  high  pressure  spray  systems  have  no  direct  discharge  of 
spray  vapors  to  the  atmosphere.  These  vapors  are  routed  back  to  the  chemical 
storage  room  as  part  of  a close  circuit  system. 
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On  page  3 of  the  above  assessment  the  following  is  stated:  The  new 
equipment  and  structures  that  have  been  recently  installed  at  Mainland  with 
the  development  and  implementation  of  proper  operation  and  spill  contingency 
procedures,  places  Mainland  as  the  leader  in  the  industry  with  trespect  to 
environmental  protection  from  anti-sapstain  chemicals.  This  degree  of  effort 
is  uncommon  in  the  industry. 

Submissions  on  sentence.  Defence  Counsel  submits  the  following:  One, 
that  the  Court  should  suspend  the  passing  of  sentence  and  place  the  Defendant 
on  probation  for  six  months.  Two,  that  Section  737(1) (a)  of  the  Criminal  Code 
has  application  to  a corporation.  Three,  that  the  Defence  would  have  asked 
for  a corporate  discharge  it  it  was  available  in  law.  Four,  that  the  prime 
issue  is  one  of  general  deterrence. 

Five,  the  Court  must  assume  that  the  environmental  damage  was  minimal,  as 
there  is  no  evidence  that  the  volumes  of  liquid  in  the  concentrations  stated 
in  the  circumstances  had  any  significant  effect  on  the  Fraser  River. 

Six,  that  the  Defendant  did  not  realize  greater  profits  as  a result  of 
the  offence.  Instead,  the  Defendant  incurred  substantial  expenditures  to 
attempt  to  deal  with  the  problem.  This  is  not  a case  of  a quick  fix  as  in 
International  Forest  Products,  where  the  Defendant  simply  put  a cover  on  the 
dip  tank.  Kovlaske,  in  this  case,  went  about  to  build  the  best  mill  in 
British  Columbia  and  the  charges  intervened. 

Seven,  this  being  a unique  case  on  the  circumstances,  that  the  suspending 
of  the  passing  of  sentence  is  appropriate. 

Crown  Counsel  submits  the  following:  One,  that  the  taking  into  account 
the  remedial  actions  by  the  Defendant,  the  total  fine  should  be  in  this  case 
the  range  of  forty-five  thousand  to  sixty  thousand  dollars.  Two,  that  the 
principle  factor  in  sentencing  in  this  case  is  deterrence  to  the  Defendant  and 
to  others  who  would  be  mindful  of  committing  this  offence. 

Crown  Counsel  refers  to  several  authorities.  He  refers  to  Regina  v 
United  Kenohill  Mines  Ltd. , (phonetic)  1979,  10  C.E.L.R.,  43,  a decision  of 
the  Territorial  Court  of  the  Yukon,  for  the  considerations  involved  in 
sentencing  corporations  for  environmental  offences.  He  also  refers  to  Regina 
V cottonfeiis  Ltd . , (phonetic)  1982,  2 C.C.C.,  3rd,  287,  a decision  of  the 
Ontario  Court  of  Appeal,  for  the  principles  of  sentencing  and  he  recognized 
that  the  circumstances  of  that  case  are  different. 

The  headnote  in  this  case  states: 

"Paramount,  however,  is  the  need  to  enforce  regulatory 
standards  by  deterrence.  Without  being  harsh  the  fine 
must  be  substantial  enough  to  warn  others  that  the  offence 
will  not  be  tolerated  and  must  not  appear  to  be  a mere 
licence,  thief  or  illegal  activity." 
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Three,  Crown  Counsel  has  referred  to  several  authorities  which  the  Court 
has  considered.  Two  of  those  authorities  have  facts  which  are  similar  to  this 
case,  in  that  the  Defendant  Corporations  took  remedial  steps  and  incurred 
expenditures  to  repair  the  inadequacies  or  to  update  their  facilities. 

Those  authorities  are  as  follows:  One,  Regina  v cip  incorporated,  an 
unreported  decision  of  Judge  Schmidt  in  the  Campbell  River  Provincial  Court, 
December  16th,  1986.  In  that  case  there  was  a plea  of  guilty  to  one  count 
under  Section  33(2)  of  the  Fisheries  Act  which  is  now  Section  36(3)  of  the 
Fisheries  Act.  In  that  case,  as  a result  of  spill  of  chlorophenates,  the 
Defendant  Corporation  expended  some  twenty-two  thousand  dolalrs  on  the  dip 
tank  as  a stop  gap  measure  to  prevent  spillage.  The  court  imposed  a fine  of 
ten  thousand  dollars. 

Two,  Regina  v International  Forest  Products  Ltd.,  an  unreported  decision 
of  Judge  Holmes  in  the  New  Westminster  Provincial  Court,  on  March  30th,  1990. 
In  this  case  there  was  pleas  of  guilty  to  two  counts  under  Section  36(3)  of 
the  Fisheries  Act.  The  offences  occurring  on  April  3rd  and  April  20th,  1989. 
On  the  first  occasion,  wood  at  the  mill  had  been  treated  and  had  not  been  left 
long  enough  to  dry  and  the  run-off  went  into  the  drains  of  the  mill.  On  the 
second  occasion,  a barrel  overflowed  to  the  bank  and  then  into  the  river,  due 
to  a crimped  hose. 

After  the  offence  the  Defendant  expended  some  five  hundred  and 
twenty-five  thousand  dollars  to  update  its  facilities  by  building  a new  roof 
between  the  dip  tank  and  the  planer  mill.  The  storm  recycling  system  was 
removed  and  the  dip  tank  now  has  a forklift  elevator  system.  In  this  case  the 
court  imposed  fines  of  twenty-five  thousand  dollars  on  Count  1 and  twenty 
thousand  dollars  on  Count  2.  The  Crown  submits  that  this  Court  should  follow 
the  International  Forest  Products  case  as  it  is  similar.  Four,  Crown  Counsel 
submits  there  was  an  ongoing  problem  at  the  time.  The  Defendant  knew  there 
was  a problem  and  had  no  system  in  place  at  the  time. 

In  considering  the  appropriate  sentence  in  this  case,  the  Court  has 
considered  the  particular  circumstances  of  this  case,  the  submissions  of 
Counsel  and  the  authorities  referred  to.  I am  in  agreement  with  Counsel  that 
the  paramount  consideration  in  sentencing  in  pollution  cases  is  general 
deterrence.  With  respect  to  the  availability  of  a suspended  sentence  and 
probation  to  the  Defendant  Corporation,  I'm  of  the  view  that  it  is  implicit  in 
reading  Section  737  of  the  Criminal  Code  that  the  section  does  not  apply  to 
corporations.  That  view  is  fortified  by  the  judgement  of  Lieberman,  J.A.  in 
Regina  v Echo  Bay  Mines  Ltd.,  1985,  Alberta  Court  of  Appeal,  where  the  Court 
states  that  it  has  considerable  doubt  that  a suspended  sentence  could  be 
imposed  upon  a corporation. 

Accordingly,  I'm  of  the  view  that  the  proper  disposition  in  this  case  is 
a fine.  The  following  factors  have  been  considered  with  respect  to  the  amount 
of  the  fine:  One,  the  Defendant,  having  taken  remedial  steps  with  new 
equipment  and  structures  to  prevent  any  further  environmental  problems.  Two, 
the  Defendant  has  taken  positive  steps  to  comply  with  the  regulations  by 
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hiring  an  environmental  consul stant  firm,  i.e.,  Envirochem.  Three,  the 
Defendant  is  remorseful  and  has  no  previous  convictions. 

Even  though  the  Defendant  had  initiated  plans  for  construction  of  the  new 
facility  before  the  offences  arose,  he  should  have  taken  more  care  in  trying 
to  prevent  the  incidents  which  arose  in  April,  1989.  The  Court  finds  that  in 
the  circumstances  of  this  case  there  are  special  circumstances,  and  concludes 
that  the  Defendant  has  been  diligent  in  trying  to  be  a good  citizen.  In  my 
view,  the  fine  in  this  case  that  is  appropriate  should  be  lesser  than  that  set 
out  in  the  two  earlier  cases  mentioned. 

On  Count  1,  there  will  be  a fine  of  seven  thousand  five  hundred  dollars, 
in  default  distress;  and  on  Count  2,  there  will  be  a similar  fine  of  seven 
thousand  five  hundred  dollars,  in  default  distress. 

Mr.  Anderson,  does  your  client  require  time  to  pay  those  fines? 

MR.  ANDERSON 

Yes,  I think  under  the  circumstances  I would  ask  for  time.  I'm  not  sure 
how  much  is  approrpiate,  but  perhaps  I might  ask  for  three  months.  I expect 
it  will  be  paid  in  advance  of  that,  but  that  will  allow  for  the  necessary 
corporate  decisions  to  get  the  money.  I can't  imagine  my  friend  takes 
objection  -- 

MR.  CLIFFE 

The  Crown's  not  objecting  to  that. 

THE  COURT 

That  will  bring  it  to  December  15th,  is  that  satisfactory? 

MR.  ANDERSON 

That's  fine. 

THE  COURT 

Time  to  pay,  December  15th,  1990.  And  I must  thank  both  Counsel  for 
their  submissions  in  this  matter. 

MR.  ANDERSON 

Thank  you.  Your  Honour. 

MR.  CLIFFE 


Thank  you.  Your  Honour. 
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PROVINCIAL  COURT  OF  ONTARIO 
R.  V.  HcEWEN 


DEMPSEY,  Prov.  Ct.  J.  Perth,  February  10,  1987 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  s.  31(3)  (now 
section  35(1)  of  the  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - harmful 
alteration  to  fish  habitat  by  construction  of  a gravel  causeway  in  a Lake  - de 
minimis  non  curat  lex  not  applicable  - due  diligence  not  successful  - 
following  discussions  with  and  advice  of  provincial  authorities  not  sufficient 
to  make  out  due  diligence  where  accused  knew  the  area  belonged  to  provincial 
government  and  did  not  seek  a permit. 

Harmful  activity  and  Water  Body:  Thirty  five  truckloads  of  gravel  and 
coarse  stone  into  White  Lake  near  Perth,  Ontario  to  construct  a one  hundred 
metre  causeway  from  the  shore  of  White  Lake  to  a cottage  on  a small  island. 

Summary:  Between  May  5 and  July  9th,  1985,  Mr.  McEwen  dumped 
35  truckloads  of  coarse  stone  and  gravel  into  White  Lake  with  the  intention  of 
constructing  a one  hundred  metre  causeway  from  his  cottage  on  the  lake  to  the 
shore.  All  of  the  elements  of  the  offence  were  proven.  White  Lake  was  found 
to  be  fish  habitat  (on  the  basis  of  expert  and  eye-witness  evidence),  and 
there  was  harmful  alteration  in  that  pike  spawning  grounds  had  been  covered. 
The  partially  constructed  causeway  would  adversely  affect  future  growth 
patterns  of  grasses  and  sedges  vital  to  spawning  habitat.  Finally  wind  and 
wave  action  might  be  altered,  resulting  in  less  favourable  accommodations  for 
the  developing  eggs.  The  case  was  proven  chiefly  on  the  basis  of  Mr.  McEwen' s 
admissions.  De  minimis  non  curat  lex  (minimal/trifling  contravention)  defence 
was  unsuccessful,  given  the  nature  of  the  damage.  Due  diligence  defence  was 
not  successful  either.  Although  Mr.  McEwen  asked  the  provincial  Ministry  of 
Environment  what  material  should  be  used,  he  did  not  request  a permit  or 
approval  for  the  project,  despite  the  fact  that  he  knew  the  area  belonged  to 
the  provincial  Ministry  of  Natural  Resources. 

Held:  The  accused  was  found  guilty,  however  a conditional  discharge  was 
granted,  provided  the  accused  removed  the  causeway. 
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R.  c.  McEWEN 


DEMPSEY,  Prov.  Ct.  J. 


Perth,  10  fevrier  1987 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14  ET  SES  MODIFICATIONS, 
PAR.  31(3)  (MAINTENANT  LE  PARAGRAPHE  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C. 
1985,  CH.  F-14  ET  SES  MODIFICATIONS)  — 

ACTIVITE  PREJUDICIABLE  ET  COUPS  D'EAU  : DEVERSEMENT  DE  TRENTE-CINQ  PLEINS 
CAMIONS  DE  GRAVIER  ET  DE  GROSSES  PIERRES  DANS  LE  LAC  WHITE,  PRES  DE  PERTH,  EN 
ONTARIO,  POUR  LA  CONSTRUCTION  D'UNE  CHAUSSEE  DE  CENT  METRES,  DE  LA  RIVE  DU  LAC 
WHITE  A UN  CHALET  SITUS  SUR  UNE  PETITE  ILE. 

RESUME  : ENTRE  LE  5 MAI  ET  LE  9 JUILLET  1985,  M.  MCEWEN  A JETE  35  PLEINS 
CAMIONS  DE  GROSSES  PIERRES  ET  DE  GRAVIER  DANS  LE  LAC  WHITE,  DANS  L ' INTENTION 
DE  CONSTRUIRE  UNE  CHAUSSEE  DE  100  METRES  DE  LONG,  A PARTIR  DE  SON  CHALET, 
SITUS  SUR  LE  LAC,  JUSQU'A  LA  RIVE  DE  CE  LAC.  TOUS  LES  ELEMENTS  DE 
L' INFRACTION  ONT  ETE  PROUVES . I A ETE  JUGE  QUE  LE  LAC  WHITE  ETAIT  UN  HABITAT 
DE  POISSONS  (D'APRES  UNE  PREUVE  EMANANT  DE  TEMOINS  EXPERTS  ET  DE  TEMOINS 
OCULAIRES) , ET  QU ' IL  Y AVAIT  EU  DIMINUTION  DE  LA  QUALITE  BIOLOGIQUE  DE 
L 'HABITAT  DES  POISSONS  PARCE  QUE  LE  TERRITOIRE  DE  FRAI  DU  BROCHET  AVAIT  ETE 
COUVERT,  LA  CHAUSSEE  PARTIELLEMENT  CONSTRUITE  NUIRAIT  A LA  CROISSANCE  FUTURE 
DES  HERBES  ET  DES  LATCHES  NECESSAIRES  A L 'HABITAT  DE  FRAI  ET,  ENFIN,  L 'ACTION 
DU  VENT  ET  DE  LA  VAGUE  RISQUAIT  DE  CHANGER  ET  DE  RENDRE  LES  CONDITIONS  DU 
DEVELOPPEMENT  DES  OEUFS  MOINS  FAVORABLES . LA  PREUVE  EST  FAITE  PRINCIPALEMENT 
SUR  LA  FOI  DES  AVEUX  DE  M.  MCEWEN. 

DECISION  : L 'ACCUSE  A ETE  DECLARE  COUPABLE,  MATS  UNE  LIBERATION, 
CONDITIONELLE  ETAITS  IMPOSE.  MR.  MCEWEN  DOIT  ECARTER  LA  CHAUSSEE. 


Cases/Jurisprudence  : r.  v.  MacMillan  Bioedei  Ltd.  (1984)  50  B.C.L.R. 
280,  11984J  2 W.W.R.  699,  11  C.C.C.  (3d)  143  (C.A.)  aff g (1982)  12  C.E.L.R. 

70  (B.C.  Co.  Ct.).  Leave  to  appeal  to  S.C.C.  refused  (1984)  11  C.C.C.  (3d) 

143  n (S.C.C.). 

R.  V.  City  of  Sault  ste.  Marie  (1978)  21  N.R.  295,  85  D.L.R.  (3d)  161,  40 
C.C.C.  (2d)  353,  3 C.R.  (3d)  30  (S.C.C.);  rev'g  13  O.R.  (2d)  113,  70  D.L.R. 
(3d)  430,  30  C.C.C.  (2d)  257. 

R.  V.  Richmond  Plywood  Corporation  Ltd.  (1981)  63  C.C.C.  (2d)  99,  3 

F.P.R.  129  (B.C.  Co.  Ct.),  aff g 3 F.P.R.  125  (B.C.  Prov.  Ct.) 

R.  V.  Arnie  Ling  [1954]  12  W.W.R.  581,  109  C.C.C.  306, 

(Alta.). 


19  C.R.  173 
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R.  V.  peleshaty  (1949)  57  Man.  R.  500,  [1950]  1 W.W.R.  108,  96  C.C.C.  147 
(C.A.) 

R.  V.  Chapin  [1979]  2 S.C.R.  121,  95  D.L.R.  (3d)  13,  45  C.C.C.  (2d)  333 
(S.C.C.),  S.C.E.L.R.  151,  aff'g  38  C.C.C.  (2d)  333  (S.C.C.),  8 C.E.L.R.  151, 

aff'g  38  C.C.C.  (2d)  157  (Ont.  C.A.). 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 


Loi  sur  les  pecherieSf  S.R.C.  1970,  ch.  F-14  et  ses  modification, 
maintenant  la  Loi  sur  les  peches^  L.R.C.  1985,  ch.  F-14  et  ses  modifications. 

Code  criminel  al . 737. 2g) 

Authorities/Doctrines  : Department  of  Fisheries  and  Oceans,  "Policy  for 
the  Management  of  Fish  Habitat"  (Ottawa:  DFO,  1986) 
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REASONS/MOTIF; 

S.  March,  for  the  Crown. 

D.  Stevens,  for  the  Defence. 

THE  COURT  (DEMPSEY,  Prov.  Ct.  J.):  Dealing  with  the  matter  of  Mr.  Teddy 
Beverly  McEwen,  the  matter  was  set  over  for  a decision  until  this  morning. 
Any  further  submissions  to  be  made  at  this  time  counsel? 

MR.  MARCH 

No,  Your  Honour. 

THE  COURT 

Mr.  Stevens? 

MR.  STEVENS 

No,  Your  Honour. 

THE  COURT 

Thank  you. 

DEMPSEY,  Prov.  Ct.  J.  (Orally) 

Mr.  Teddy  Beverly  McEwen  stands  charged  that  he  did,  between  the  dates  of 
May  30th,  1985  and  July  9th,  1985,  unlawfully  carry  on  a work  that  resulted  in 
the  harmful  alteration  of  fish  habitat,  contrary  to  Section  31(1)  of  the 
Fisheries  Act,  R.S.C.  1970,  ch.  F14  as  amended,  thereby  committing  an  offence 
under  Section  31(3)  of  the  said  Fisheries  Act, 

The  Crown  elected  to  proceed  by  way  of  summary  procedure  and  a plea  of 
not  guilty  was  entered  by  the  accused.  Certain  admissions  were  made  at  the 
beginning  of  the  trial,  which  were  as  follows: 

Firstly,  between  the  dates  of  May  30th,  1985  and  July  9th,  1985,  a 
Mr.  John  Camelon  in  the  employ  of  the  accused  Mr.  McEwen,  partially 
constructed  a proposed  causeway  which  was  to  run  from  the  shore  of  White  Lake, 
and  which  was  to  be  built  to  an  island,  or  point,  which  Mr.  McEwen  owned  and 
on  which  he  had  built  a cottage. 

Secondly,  the  island,  or  point,  is  approximately  100  metres  from  shore. 
Mr.  Camelon,  on  the  instructions  received  from  Mr.  McEwen,  has  placed  about  35 
truckloads  of  coarse  stone  and  gravel  and  rock  into  the  water,  and  what  was 
now  there  and  what  was  there  on  July  9th,  1985,  being  the  last  day  of  work, 
measure  42.5  metres  in  length  by  5.7  metres  in  width  and  one  metre  in  depth. 

Thirdly,  Mr.  McEwen  has  taken  full  responsibility  for  the  construction  of 
the  causeway.  Fourthly,  no  permit  was  applied  for  or  granted  to  Mr.  McEwen, 
for  construction  of  the  causeway,  under  the  provisions  of  the  Fisheries  Act, 

The  issues  before  the  Court  are  therefore  as  follows: 
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Firstly  is  the  area  in  which  the  causeway  was  built,  a fish  habitat,  as 
that  term  is  defined  in  s-s.  (5)  of  Section  31  of  the  Fisheries  Act, 
Secondly,  does  the  structure  constructed  on  Mr.  McEwen's  instructions  result 
in  the  harmful  alteration  of  a fish  habitat? 

Thirdly,  as  argued  by  counsel  for  the  accused,  does  the  principle  of  de 
minimis  non  curat  lex  apply? 

Fourthly,  should,  as  again  argued  by  counsel  for  the  accused,  the 
principle  of  due  diligence  apply  to  the  actions  taken  by  the  accused?  The 
Crown,  in  presenting  its  case,  firstly  called  Dr.  John  M.  Casselman,  who  on 
the  basis  of  his  qualifications  and  with  the  consent  of  counsel  for  the 
accused,  was  qualified  as  an  expert  in  pike  habitat,  and  breeding  and  life 
cycles.  Dr.  Casselman  is  employed  as  a research  scientist  in  fisheries  and 
fisheries  research  for  the  Ontario  Ministry  of  Natural  Resources,  and  has  been 
so  employed  in  that  position  for  about  ten  years.  Dr.  Casselman  gave  evidence 
that  on  August  1st,  1986,  he  had  occasion  to  attend  at  White  Lake  and  examined 
various  aspects  of  the  west  end  of  the  lake  in  order  to  try  and  get  some 
evaluation  as  to  the  habitat  that  existed  in  the  west  end  of  White  Lake.  He 
then  examined  the  marshy  area  behind  Burnt  Island,  or  what  is  called  Burnt 
Point  Marsh;  he,  after  examining  the  area,  concluded  that  the  rockfill  of  the 
proposed  causeway  was  on  top  of  two  types  of  pike  habitat,  being  partly  on  a 
spawning  habitat  and  partly  on  a nursery  habitat.  After  examining  the  type  of 
vegetation  in  the  marsh,  he  concluded  that  approximately  one  third  of  the 
proposed  causeway  lay  on  a spawning  habitat  which  he  felt  would  be  classified 
as  nine  or  ten  out  of  a range  of  one  to  ten,  being  an  excellent  spawning  are 
for  pike. 

In  regards  to  nursery  habitat.  Dr.  Casselman  ranked  it  as  a seven  out  of 
ten.  He  also  concluded  that  the  proposed  causeway,  as  it  was  constructed  to 
that  date,  appeared  to  block  a rivulet  which  would,  or  could,  divert  fish  from 
going  into  the  spawning  area,  or  delay  them  from  spawning. 

Dr.  Casselman  also  gave  evidence  that  the  causeway  would  affect  plant 
succession  as  it  would  favour  the  expansion  of  cattails  in  the  area  against 
the  maintenance,  or  increase,  of  grasses  and  sedges,  which  are  essential  for 
spawning;  apparently,  pike  do  not  spawn  around  cattails. 

Dr.  Casselman,  in  examination  in-chief,  concluded  that  the  construction 
of  this  causeway,  in  his  opinion,  did  harmfully  alter  the  fish  habitat,  but 
without  additional  information,  was  unable  to  give  an  opinion  as  to  the  extent 
or  the  degree  of  harm  done.  He  also  concluded  the  pike  would  not  use  the  rock 
and  crushed  rubble  found  in  the  causeway  for  spawning  or  nursery,  as  it  is  an 
extremely  sterile  type  of  fish  habitat. 

In  cross-examination.  Dr.  Casselman  agreed  that  from  his  observations,  80 
square  metres  out  of  the  total  of  5.8  hectares  of  spawning  habitat  in  the  area 
was  blanketed  by  the  causeway,  and  that  160  square  meters  of  nursery  habitat 
was  blanketed.  He,  however,  emphasized  that,  in  his  opinion,  the  causeway  was 
on  a class  ten  spawning  habitat.  He  also  emphasized  that  if  the  causeway 
blocked  wind  and  wave  action,  this  could  detrimentally  affect  the  substrate  on 
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which  some  eggs  will  filter  into.  Dr.  Casselman  also  described  pike  as  being 
extremely  important  by  reason  of  the  fact  that  they  are  a keystone  predator 
which  are  essential  to  maintain  a good  fisheries  for  other  species  of  fish. 
The  second  and  final  Crown  witness  called  was  Mr.  Hans  Von  Rosen,  who  is 
employed  as  a fisheries  management  officer  with  the  Ministry  of  Natural 
Resources  in  the  Carleton  Place  District,  which  district  includes  the  area  of 
White  Lake  now  in  question.  Mr.  Von  Rosen  had  occasion  to  attend  at  the  area 
of  the  proposed  causeway  on  April  2nd,  1986,  and  canoed  around  the  area  and 
was  able  to  see  two  pike,  as  well  as  other  swirls  in  the  water  which  he  felt 
indicated  the  presence  of  other  pike  in  the  said  area.  He  also  explained  that 
White  Lake  is  composed  of  four  or  five  basins  totaling  about  5,800  acres  in 
size,  and  is  one  of  the  district's  major  fisheries.  According  to 
Mr.  Von  Rosen,  there  is  a significant  harvest  in  pike  and  large-mouth  bass 
from  the  lake,  with  about  25%  of  the  present  angling  fishery  directed  towards 
northern  pike. 

In  cross-examination,  Mr.  Von  Rosen  stated  that  along  the  shoreline  of 
White  Lake,  which  he  estimated  to  be  at  least  100  miles,  there  may  be  as  many 
as  50  wetland  areas.  However,  although  he  admitted  to  not  having  examined 
other  marshes,  he  stated  that  he  had  seen  many  of  them  and  felt  many  of  them 
didn't  show  he  same  appearance  characters,  such  as  grassy  hummocks,  as  this 
marsh  did. 

Mr.  Stevens,  in  defence,  called  Mr.  McEwen  who  advised  that  he  had  bought 
the  property  in  question  on  White  Lake  in  1975,  and  had  built  a cottage  in 
1979,  and  intends  to  retire  there.  In  1984,  he  decided  to  build  a causeway  in 
order  to  have  year-round  access,  and  also  have  hydro  and  telephone  services 
installed,  as  well  as  having  a well  dug  and  a spetic  tank  put  in.  He  stated 
that  as  he  is  an  environmentalist,  he  went  to  the  Ministry  of  the  Environment 
in  Toronto  and  was  orally  advised  as  to  the  suggested  type  of  material  to  be 
used  as  fill  and  was  also  advised  that  he  should  install  one  culvert.  He 
advised  that  he  didn't  know  or  realize  that  a permit  was  necessary,  prior  to 
construction  of  the  causeway,  which  permit  was  to  be  acquired  from  the 
Ministry  of  Natural  Resources. 

He  however  admitted,  as  a result  of  the  search  that  he  did  at  the  local 
Registry  office  in  Almonte,  Ontario,  that  he  discovered  or  concluded  that  the 
wetlands  between  his  two  pieces  of  property  belonged  to  the  Ministry  of 
Natural  Resources  and  that  he  never,  prior  to  starting  construction  of  the 
causeway,  contacted  that  Ministry  for  approval. 

In  examination  in-chief,  Mr.  McEwen  stated  that  he  was  not  aware  fish 
were  in  the  marsh,  but  in  a statement  he  had  given  to  a conservation  officer, 
and  which  was  admitted  without  objection  in  this  matter  as  exhibit  number  13, 
Mr.  McEwen  stated: 

"After  numerous  battles  with  Hydro  and  Bell,  I decided  to 
construct  a proper  roadway  with  culverts,  not  to  impede 
any  fishlife  or  wildlife  from  part  two  to  part  one  of  my 
land." 
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Mr.  Stevens,  in  his  argument,  argued  that  the  Crown,  in  order  to  succeed, 
must  prove  not  only  that  the  area  is  a fish  habitat,  but  also  in  accordance 
with  the  decision  of  r.  v.  MacMillan  Bioedei  Limitedt  11  C.C.C.(3rd)  143,  they 
must  also  prove  that  it  is  a fishery  in  order  that  the  Canada  Fisheries  Act  be 
applicable.  As  well,  he  argued  that  the  Crown  must  prove  that  there  is  a 
commercial  or  sport  fishery  involved.  He  did,  of  course,  in  light  of  Mr.  Von 
Rosen's  and  Dr.  Casselman's  evidence,  submit  that  he  wasn't  arguing  those 
issues  very  strenuously. 

He  also  more  strenuously  argued  that  as  pike  was  seen  in  the  area  after 
the  causeway  had  been  partially  constructed,  and  as  the  causeway,  although 
blanketing  some  spawning  and  nursery  habitat,  covered  only  a small  area  in 
relation  to  the  total  marsh  that  contained,  in  Dr.  Casselman's  opinion,  other 
good  spawning  and  nursery  areas,  that  the  principle  of  de  minimis  non  curat 
lex  would  be  applicable.  His  argument  was  that  there  was  not  sufficient 
evidence  to  establish  that  the  causeway,  as  it  was  built  to  the  point  it  was 
stopped,  had  caused  enough  damage  to  be  meaningful  to  a fish  habitat  and  to 
justify  a conviction.  In  support  of  that  argument,  he  submitted  the  case  of 
R.  V.  Richmond  Plywood  Construction  Limited  63  C.C.C. (2nd)99,  a decision  Of 
the  County  Court  of  Vancouver  in  which  His  Honour  Judge  MacDonald  reviewed  the 
decisions  of  R.  v.  Arnie  Ling  [1954],  109  C.C.C.  306  and  R.  v.  Pelisatti 
[1949],  96  C.C.C.  147,  where  the  principle  of  de  minimis  non  curat  lex  was 
applied.  I,  like  Judge  McDonald,  have  to  of  course  respectfully  disagree  with 
the  argument  raised  by  Mr.  Stevens;  I think  in  this  case  it  is  not  applicable, 
especially  in  light  of  Dr.  Casselman's  evidence  as  to  the  nature  of  the  fish 
habitat  blanketed  by  the  causeway. 

I therefore  of  course  find  that  the  causeway  built  by  Mr..  McEwen  had  had 
and  does  have  a harmful  effect  on  the  fish  habitat,  which  I find  as  a fact. 

The  second  events  which  Mr.  Stevens  argued  with  some  force  was  the 
defence  of  due  diligence  as  referred  to  in  the  case  of  r.  v.  chapin  [1979],  45 
C.C.C. (2nd)  333;  the  decision  of  the  Supreme  Court  of  Canada  which  was 
followed  in  the  R.  v.  Richmond  Plywood  Construction  Limited  case  supra.  The 
court,  in  the  chapin  case,  held  that  an  accused  may  absolve  himself  on  proof 
that  he  took  all  the  care  which  a reasonable  man  might  have  expected  to  take 
in  all  of  the  circumstances  where  in  other  words  he  was  in  no  way  negligent. 
The  Chapin  case,  as  does  the  case  before  this  Court,  deals  with  the  six 
charges  under  S.  31(1)  of  the  Fisheries  Act,  and  the  Crown  was  appealing  the 
acquittal  of  the  accused  company  at  trial.  The  accused  company,  on  appeal,! 
conceded  that  he  offence  created  by  the  said  S.  31(1)  of  the  Fisheries  Act  was 
one  of  strict  liability  within  the  reasoning  of  the  Supreme  Court  of  Canada  in 
R.  V.  City  of  sauit  ste.  Marie  [1978],  40  C.C.C. (2nd)  353,  but  submitted  that 
it  was  entitled  to  an  acquittal  if  on  the  facts  it  reasonably  believed  in  a 
mistaken  set  of  facts  which,  if  true,  would  render  the  facts  innocent.  The 
Court,  in  R.  v.  Plywood  Construction  Limited,  fOUnd  On  the  factS  that  the 
accused  company  was  in  no  way  negligent.  Mr.  Stevens,  as  counsel  for  the 
accused,  argues  that  his  client  went  to  the  Ministry  of  the  Environment  and 
followed  its  advice,  and  he,  like  all  persons  who  are  not  fisheries  experts 
like  Dr.  Casselman  or  Mr.  Von  Rosen,  could  not  have  known  and  did  not  know 
that  the  area  was  fish  habitat,  and  therefore  acted  on  a mistaken  set  of  facts 
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and  was  not  negligent,  and  therefore  entitled  to  an  acquittal.  I must, 
however,  respectfully  disagree  with  that  position,  as  Mr.  McEwen  admitted  he 
knew  that  the  Ministry  of  Natural  Resources  owned  the  land  on  which  the 
causeway  was  to  be  and  was  partially  constructed  an  did  not  attempt  to  contact 
the  Ministry  prior  to  commencement  of  construction.  I can  only  conclude  that 
he  was  negligent  at  the  least,  and  wilfully  blind  at  the  most,  and  that 
therefore  the  defence  of  due  diligence  must  fail. 

Therefore,  in  conclusion,  I find  that  on  the  basis  of  all  the  evidence 
before  me,  that  an  affirmative  answer  must  be  given  to  the  first  two  issues 
raised,  being  firstly  that  the  area  on  which  the  causeway  was  constructed  by 
Mr.  McEwen  is  in  fact  a fish  habitat  as  that  term  is  defined  in  s-s.  (5)  of  S. 
31  of  the  Fisheries  Act,  and  that  the  said  causeway,  does  now  and  did  between 
May  30th,  1985  and  July  9th,  1985  cause  a harmful  alteration  to  the  said  fish 
habitat.  I would  of  course  find,  as  previously  stated,  that  a negative  answer 
would,  on  all  the  evidence  before  me,  have  to  be  given  to  the  third  and  fourth 
issues  raised,  being  the  applicability  of  the  defences  raised  to  the  facts  in 
this  case.  I must  therefore,  on  the  basis  of  all  the  evidence  before  me,  find 
the  accused  guilty  of  the  charge  before  the  Court. 

★ ★★★★★ 


THE  COURT 

As  to  the  sentence,  Mr.  March? 

MR.  MARCH 

Well,  first  in  this  matter.  Your  Honour,  on  the  issue  of  sentencing,  it 
is  going  to  be  the  request  of  the  Crown  in  this  matter  that  we  ask  Your  Honour 
to  order  that  Mr.  McEwen  remove  the  causeway  that  was  constructed,  and  I will 
give  Your  Honour  some  authority  for  that. 

If  I could  direct  Your  Honour  initially  to  the  Fisheries  Act  itself,  if 
you  look  under  S.  31(4)  - you  will  see  31  is  the  charging  section  - at  31(4), 
we  see  that  it  states  that  some  sections  33(6)  and  (9)  apply  in  respect  of  an 
offence  under  this  section,  as  if  it  were  an  offence  under  S.  33.  And  I would 
direct  Your  Honour's  attention  to  S.  33(7)  of  the  Fisheries  Act,  under  which  I 
maintain  that  it  applies  under  S.  31  of  the  Fisheries  Act,  and  it  says,  under 
33(7)  (now  section  41(2)): 

"Where  a person  is  convicted  of  an  offence  under  this 
section,  the  Court  may,  in  addition  to  any  punishment  it 
may  impose,  order  that  person  to  go  through  a number  of 
i terns . " 

and  I would  direct  your  attention  to  perhaps  the  last  clause,  where  it  says: 

"Or  to  take  such  action  specified  in  the  order  as  in  the 
opinion  of  the  Court,  will  or  is  likely  to  prevent  the 
commission  of  any  further  such  offence." 
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It  is  our  position  that  that  wording  would  allow  Your  Honour  to  have  the 
power  to  make  an  order  to  in  effect  prevent  the  commission  of  any  further 
offences.  The  causeway  is  there,  it  is  destroying  fish  habitat,  the  fish 
aren't  going  to  be  able  to  go  in  there  and  by  its  very  nature,  it  is  a 
continuing  kind  of  offence;  every  day  it  is  there,  there  is  a further  problem. 
And  I would  suggest  to  Your  Honour  that  that  section  gives  Your  Honour  the 
power  to  make  that  order  that  the  causeway  as  it  exists  be  removed. 

In  addition,  there  is  a section,  and  I would  direct  Your  Honour's 
attention  to  the  criminal  code  in  the  probation  section,  in  particular  I am 
referring  to  S.  737  2 (9),  and  this  is  one  of  the  conditions  that  Your  Honour 
can  impose  in  a probation  order,  and  I would  suggest  that  the  provisions  of 
the  Criminal  Code  will  apply  to  the  Fisheries  Act^  and  when  making  the 
probation  order  on  the  last  section  8,  one  of  the  conditions  that  Your  Honour 
can  impose  is  the  order  that  the  accused  comply  with  such  other  reasonable 
conditions  as  the  Court  considers  desirable  for  securing  the  good  conduct  of 
the  accused  and  for  preventing  a repetition  by  him  of  the  same  offence  or  the 
commission  of  other  offences.  And  I would  respectfully  submit  that  that 
section  as  well  gives  Your  Honour  the  power,  in  these  circumstances,  to  make 
such  an  order. 

The  reason  we  are  asking  the  order,  and  I would  suggest  that  it  is  a case 
where  justice  would  best  be  served  by  the  fact  that  basically  Mr.  McEwen  has 
put  this  causeway  there  and  really  all  we  are  doing  is  asking  him  to  remove 
it.  I would  be  asking  Your  Honour,  in  the  order,  to  consider  that  - I have 
discussed  it  with  the  members  of  the  Ministry  - there  are  certain  times  of  the 
year  that  only  this  causeway  should  be  removed  so  there  is  no  further  danger 
to  the  fish  habitat,  and  they  informed  me  that  it  would  have  to  be  removed 
between  July  1st  to  October  30th;  those  are  non-spawning  times. 

I would  also  be  asking  that  the  order  be  such  that  it  be  supervised,  that 
the  move  be  supervised  by  officials  of  the  Ministry  of  Natural  Resources  to 
make  sure  that  it  is  done  in  a manner  that  is  not  dangerous  to  the  fish.  This 
issue  was  discussed  with  Dr.  Casselman,  and  I think  I can  say  (ph.)  it  is  his 
evidence  basically  - it  is  his  opinion  that  even  though  there  will  be  some 
damage  done  as  a result  of  removal,  that  that  damage  will  be  far  less  than  the 
damage  that  is  there  now  as  a result  of  the  causeway  remaining. 

Those  are  my  submissions. 

★ ★★★★★ 


THE  COURT 

Mr.  Stevens? 

MR.  STEVENS 

Your  Honour  has  already  heard  a certain  amount  of  background  on 
Mr.  McEwen,  but  just  to  cover  it  again,  he's  57  years  of  age,  he's  employed 
with  the  Ministry  of  Northern  Developments  and  Mines;  he's  officially 
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described  as  an  attendant  to  the  Minister.  In  effect,  what  that  means  is 
basically  that  he's  a driver  and  does  have  some  office  responsibilities  as 
well.  He's  been  employed  with  the  government  for  the  past  18  years  doing 
similar  work.  He's  not  a man  of  significant  means  and  he's  also  not  a man 
with  any  criminal  background  whatsoever.  He's  otherwise  a very  responsible 
member  of  the  community. 

Obviously,  I accept  Your  Honour's  findings  in  this  case  that  there  was  a 
lack  of  due  diligence,  but  going  beyond  that,  beyond  the  strictly  criminal 
sense  (ph.)  that  Your  Honour  made  the  findings,  Mr.  McEwen's  actions  in  this 
matter  throughout  were  innocent  in  the  broader  sense;  he  didn't  realize  that  a 
permit  was  required;  he  obviously  didn't  know  it  was  a fish  habitat.  And 
immediately  upon  being  advised  that  this  was  a problem,  he  immediately  stopped 
work  and  he  didn't  take  any  further  steps.  In  fact,  he  went  beyond  that  and 
in  the  months  that  followed  he  communicated  with  the  Ministry  and  attempted  to 
put  the  plans  before  them  for  their  consideration.  In  effect.  Your  Honour  has 
copies  of  the  correspondence  that  were  exchanged  between  Mr.  McEwen  and  the 
Ministry  during  that  period  of  time,  and  they  indicate  they  are  involved  in 
the  process  of  determining  whether  or  not  it  is  a fish  habitat  and  they 
express  their  appreciation  for  his  efforts  in  stopping  immediately  when  he  was 
requested  to  do  so.  So,  all  through  that  period  of  time  he  was  attempting  to 
be  cooperative,  as  soon  as  he  became  aware  that  this  was  a problem. 

In  addition  to  that,  I am  filing  for  Your  Honour's  consideration  a copy 
of  a document  called  "The  Policy  for  the  Management  of  Fish  Habitat".  This  is 
a document  that  I attempted  to  introduce  into  evidence  through  Mr.  Van  Rosen, 
but  he  wasn't  familiar  with  it.  The  Fisheries  Act  is  administered  by  the 
Federal  Department  of  Oceans  and  Fisheries,  and  then  the  responsibility  for  it 
is  delegated,  in  the  Province  of  Ontario,  to  the  Ministry  of  Natural 
Resources.  So  this  is  a commentary  on  the  Fisheries  Act  supplied  by  the 
Federal  Department  responsible  for  it  with  reference  to  the  Fisheries  Act 
itself.  Referring  you  to  page  20  of  the  document  that  I have  provided,  and 
perhaps  initially  I will  just  refer  to  basically  the  enforcement  policy  that 
the  Federal  Department  envisions  in  terms  of  the  enforcement  of  this  Act. 
Initially,  number  ten  is  where  the  courts  have  ruled  the  defendant  guilty  and 
damage  to  a fish  habitat  can  be  corrected  or  remedied.  Officials  of  the 
Department  or  the  Crown  prosecutor  may  speak  to  sentence,  urging  the  Court  to 
order  restorative  action,  and  the  authority  under  S.  33(7)  that  Mr.  March  has 
referred  to,  is  on  point  here.  However,  going  back  earlier  in  the  enforcement 
policy,  I refer  Your  Honour  to  point  one  and  point  two  of  that  as  well,  in 
terms  of  how  this  Act  is  envisioned  by  the  Department  that  is  primarily 
responsible  for  it,  and  I am  quoting  directly  here; 

1)  The  Department  prefers  to  prevent  damage  to  habitat 
and  avoid  losses  to  the  fisheries  resource,  rather  than  to 
take  court  action  against  offenders  after  the  fact. 

However,  where  voluntary  compliance  fails  to  produce  the 
desired  objective  and  the  Fisheries  Act  is  contravened, 
the  habitats  supporting  fisheries  resources  are  altered, 
destroyed  or  degraded,  enforcement  officers  of  the 
department  will  carry  out  enforcement  action. 
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2)  Except  in  emergency  situations  where  immediate  on  the 
spot  action  is  required,  enforcement  officers  will,  in  the 
interest  of  fair  treatment,  make  every  effort  to  consult 
with  the  person  or  persons  involved,  including  other 
regulatory  agencies,  before  enforcement  action  is  taken, 
in  order  to  obtain  as  much  information  as  possible  about 
the  incident." 

I would  submit  that  in  the  circumstances,  Mr.  McEwen  has  been  brought 
before  the  courts,  it  is  an  alien  environment  for  him,  he  has  been  found 
guilty  of  a quasi-criminal  offence,  and  that  in  itself  is  a fairly  significant 
punishment.  The  hard  hand(ph.)  of  the  law  has  been  applied  to  him,  and  I 
think  that  that  is  something  that  has  to  be  considered. 

Beyond  that,  we  have  an  indication  that  the  policy  of  the  statute  is  not 
to  be  punitive,  but  it  is  a stick  for  use  against  recalcitrant  offenders.  It 
would  be  my  submission  that  Mr.  McEwen  is  not  a recalcitrant  offender;  as  soon 
as  he  was  asked  to  do  so,  he  stopped.  Now  he  has  no  objection  to  the  causeway 
being  removed;  in  its  present  status  it  is  of  no  use  to  him  whatsoever,  and  in 
fact  if  it  was  - he  is  clearly  not  in  a position  to  complete  it.  However,  the 
request  that  my  friend  is  making  that  he  be  ordered  to  remove  it  is  a harsh 
and  potentially  very  punitive  penalty  to  impose  upon  him  in  the  circumstances. 
He's  obtained  a verbal  quote  as  to  the  cost  of  removing  it  and  this  quote  is 
based  on  advising  them  on  the  amount  of  fill  that's  going  in  there,  and 
obviously  the  weather  conditions  that  we  have  right  now,  we  can't  get  a very 
specific  quote.  But  he  has  indicated  to  me  that  the  quote  he'd  received  from 
one  contractor  was  in  the  range  of  $6,600  to  $10,000.  I has  asked  him  to  get 
a written  copy  of  that  estimate  in  case  Your  Honour  did  convict  him  today,  and 
in  case  this  matter  came  before  the  Court.  Unfortunately  the  written  estimate 
is  caught  in  the  mail  somewhere,  so  I am  not  in  a position  to  file  it  with  the 
Court.  However,  I can  indicate  that  the  whole  cost  of  building  the  causeway 
in  the  first  place  was  to  be  $3,000;  the  amount  that  was  constructed,  Mr. 
McEwen  actually  paid  $1,000,  from  which  he  will  receive  obviously  no  benefit, 
and  it  is  quite  reasonable  to  assume  that  it  will  cost  a great  deal  more  to 
remove  what  is  in  there  than  it  was  initially  to  put  it  in  in  the  first  place. 

It  would  be  my  position  - my  submission  to  Your  Honour  that  the  cost  of 
removing  the  causeway  as  it  stands  now  is  disproportionate  to  the  offence  that 
Mr.  McEwen  has  committed,  it  is  disproportionate  to  the  effect  upon  the 
habitat  and  it  is  disproportionate  to  the  restorative  value.  We  have  evidence 
the  wetlands  area  is  still  usable,  it  is  still,  in  fact,  being  used  by  pike, 
that  it  is  only  a certain  part  of  it  that  is  actually  been  blanketed,  and  the 
rest  of  it  is  still  there  and  still  operative  and  the  costs  are  just  far  above 
it  (ph.). 

I have  some  questions  to  raise  as  well  to  raise  with  respect  to  the 
jurisdiction.  With  respect  to  S.  33(7),  if  you  read  it  strictly  and  I would 
submit  that  you  are  obliged  to  read  it  strictly,  the  Court  may  make  an  order 
first  of  all  requiring  a person  to  refrain  from  committing  any  further  such 
offence.  And  if  Your  Honour  wishes  to  make  an  order  to  that  effect,  that 
would  be  no  problem,  but  I don't  think  that  that  is  going  to  be  necessary  in 
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Mr.  McEwen's  circumstances.  Obviously,  if  he  committed  a further  in  this 
matter,  the  punishment  would  be  much  more  severe.  Your  Honour  also  has  the 
power  to  order  him  to  cease  to  carry  on  any  activities  specified  in  the  order, 
the  carrying  on  of  which,  in  the  opinion  of  the  Court,  will  or  is  likely  to 
result  in  committing  any  such  further  offence.  And  again,  Mr.  McEwen  is  not 
carrying  any  other  activity,  and  in  fact  has  not  done  so  for  approximately  two 
years  now,  almost  two  years. 

The  third  aspect  is: 

"Or  to  take  such  action  specified  in  order  as  in  the 
opinion  of  the  Court  will  or  is  likely  to  prevent  the 
commission  of  any  further  such  offence." 

And  I think  you  have  to  read  the  latter  clause  as  part  of  the 
jurisdiction,  and  it  has  got  to  be  an  action  that  will  or  is  likely  to  prevent 
the  commission  of  any  such  further  offence,  and  it  is  my  submission  that  there 
is  nothing  that  Your  Honour  has  to  do  to  prevent  Mr.  McEwen  from  committing 
any  further  such  offence;  ordering  him  to  tear  up  the  causeway  doesn't  prevent 
him  from  committing  a further  offence,  and  as  I have  indicated  to  the  Court 
already,  he  would  be  a fool  to  continue  with  completing  the  causeway,  so  that 
ordering  the  causeway  removed  is  irrelevant  to  whether  or  not  he  is  going  to 
commit  any  further  offences. 

With  respect  to  my  friend's  submission  under  S.  662  of  the  criminal  code, 
the  probation  sections,  there's  a question  in  my  mind  about  jurisdiction.  I 
note  that  there  is  already  a decision  of  the  Newfoundland  District  Court,  r. 
V.  Kelsey  decided  in  1985,  in  which  case  they  do  apply  S.  662  of  the  criminal 
Code  and  grant  a conditional  discharge  with  a condition  that  the  individual 
remove  two  culverts  that  were  blocking  fishery  habitat.  I have  a synopsis  of 
that  case,  although  I don't  have  the  case  in  full.  Your  Honour.  That  Court 
obviously  did  find  that  the  criminal  code  sections  were  applicable.  The 
question  in  my  mind  is  by  what  means  the  criminal  code  punishment  sections 
become  applicable  to  a charge  under  the  Fisheries  Act.  I couldn't  find 
anything  specific  in  the  Fisheries  Act  in  accordance(ph.)  with  sections  of  the 
Criminal  Code,  nor  could  I find  anything  specific  in  the  punishment  sections. 
Clearly,  you  are  a court  operating  under  the  summary  convictions  sections  of 
the  Code,  part  24,  because  that's  clear.  And  the  only  area  in  which  I could 
find  that  you  had  jurisdiction  was  S.  644(c)  of  the  Code  which  defines  a court 
to  mean  that,  to  include  a Provincial  Court  judge  acting  as  a summary 
conviction  court  under  Part  24,  but  there  is  nothing  specific  saying  that  it 
would  apply  to  an  offence  under  any  other  Act.  Section  662  just  refers  to  "an 
offence"  or  "an  offender";  it  doesn't  refer  to  it,  it  does  not  bring  in  any 
other  Act. 

Notwithstanding  that,  if  Your  Honour  does  find  that  you  have  jurisdiction 
under  the  criminal  Code  to  impose  that  as  a term  of  probation,  I would  make 
that  this  is  disproportionate  to  the  kind  of  penalty  that  a person  normally 
faces  probably  for  much  more  serious  violations  of  the  Criminal  Code,  and  that 
it  would  be  harsh  in  Mr.  McEwens'  circumstances  where  he  has  already  lost  a 
great  deal  by  virtue  of  what  has  happened  today.  And  on  the  basis  of  those 
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submissions,  I would  ask  that  perhaps  a small  fine  would  be  adequate  in  the 
circumstances. 


THE  COURT 


Mr.  Stevens,  would  I be  correct  in  saying  that  unless  and  until  the  said 
causeway  is  removed,  that  the  Ministry  would  have  a right  to  charge  your 
client  from  day  to  day,  under  the  particular  Section  that  we  are  now  dealing 
with?  The  Information  itself,  of  course,  only  talks  of  a time-frame  in  May 
and  June,  I believe,  of  1985. 

MR.  STEVENS 

The  Section,  Section  31(1),  it  says: 

"Carry  on  any  work  or  undertaking" 

And  it  would  be  my  submission  that  to  be  guilty  of  that  you  would  have  to 
take  some  further  active  steps,  just  to  have  something  there.  I would  submit 
it  does  not  fall  within  the  definition  of  "carry  on  work  or  undertaking"  then. 

THE  COURT 

You  would  say  that  the  plea  of  autrefois  acquit  would  then  apply,  should 
he  be  recharged? 

MR.  STEVENS 

I would  certainly  say  should  he  be  recharged,  and  I don't  think  it  is  a 
continuing  offence  by  virtue  of  its  being  there. 

MR.  MARCH 

That  is  always  a problem  with  continuing  offences,  and  I will  just  draw 
Your  Honour's  attention  to  S.  33(6),  which  again  applies  to  S.  31.  S.  3396) 
says: 


"When  an  offence  under  s-s.  (5)  is  committed  on  more  than 
one  day,  or  continues  for  more  than  one  day,  it  shall  be 
deemed  to  be  a separate  offence  for  each  day  on  which  the 
offence  is  committed,  or  continued." 

It  is  our  submission  that  really  it  is  a continuing  offence;  every  day  it 
is  there,  that  there  are  fish  that  spawn  and  it's  going  to  - if  it  is 
destruction  of  a fish  habitat,  in  effect  every  day  that  it  continues,  that  the 
fish  habitat  is  going  to  be  increasingly  destroyed  by  virtue  of  cattails 
coming  behind  - we've  heard  evidence  about  the  wave  action  and  whether  or  not 
the  eggs  are  going  to  fall  to  the  bottom  and  whether  they  will  be  aerated  or 
not,  and  whether  or  not  those  eggs  are  gong  to  produce  small  fish.  I am 
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suggesting  that  by  virtue  of  being  there,  that  it  is  a continuing  kind  of 
offence  every  day  that  there  is  a harmful  alteration  to  the  fish  habitat. 

THE  COURT 


Mr.  Stevens,  could  you  give  me  the  quotation  on  the  case  referred  to,  r. 

V.  Kelsey? 

MR.  STEVENS 

Yes,  Your  Honour.  It's  K-E-L-S-E-Y,  it  is  reported  in  Dominion  Report 
Service  in  1985,  p.  26,  it  is  a decision  of  the  Newfoundland  District  Court. 
It  is  also  reported  at  55  Newfoundland  and  Prince  Edward  Island  Reports ^ 
p.  154;  the  date  of  the  decision  was  August  28,  1985. 

THE  COURT 


1985  Dominion  Report  Service,  p.  26,  was  the  first  Citation  you  gave  me? 
MR.  STEVENS 


And  also  55  Newfoundland  and  Prince  Edward  Island. 

THE  COURT 

I don't  think  we  have  that  in  the  library  unfortunately,  the  Newfoundland 
Service. 

MR.  STEVENS 

No,  no,  it  is  available  in  Kingston. 

Can  I simply  respond  to  Mr.  March's  point.  Section  31  requires  that  a 
person  be  "carrying  passive  offence,  he's  actually  got  to  be  doing  something 
to  become  guilty  again,  and  I don't  think  that  Mr.  McEwen  has  done  anything 
since  July  9th,  '85  to  fall  within  that  definition.  Once  work  stopped,  that 
was  the  end  of  the  offence. 

THE  COURT 

Gentlemen,  unfortunately,  I also  have  a - I'm  sure  you're  involved  with 
another  criminal  court  which  was  to  commence  at  ten  o'clock.  I wonder  if  we 
could  set  this  matter  down  until  this  afternoon,  if  that  is  possible.  I don't 
wish  to  put  it  over  again,  I wish  to  do  something  with  it  today  if  I can, 
rather  than  have  all  the  parties  back  again.  It  will  give  me  an  opportunity 
to  review  this  Kelsey  case  as  well. 

MR.  MARCH 

Just  set  it  down  to  the  end  of  the  list,  or  would  you  like  to  set  a time 
of  perhaps  two  o'clock. 
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THE  COURT 

Perhaps  we  could  set  a time. 

MR.  MARCH 

We  can  wait.  Your  Honour,  until  we  see  what  the  list  is  like.  I'm 
involved  in  a criminal  court,  I don't  know  if  Mr.  Stevens  is. 

Mr.  STEVENS 

I am,  yes. 

MR.  MARCH 

So  if  you  don't  object,  we  can  maybe  speak  to  it  in  a few  minutes  once 
we've  seen  what  the  list  is  like. 

THE  COURT 

All  right,  perhaps  we  can  do  that  then.  We'll  have  a short  recess. 
UPON  RESUMING 

THE  COURT 

That  leaves  the  McEwen  matter. 

MR.  MARCH 

Does  Your  Honour  wish  to  hand  down  a decision  at  this  time? 

THE  COURT 

I haven't  had  an  opportunity  to  review  the  Kelsey  decision.  I would  like 
to  examine  the  availability  of  the  code,  if  possible,  unless  Mr.  Stevens  is 
still  putting  forward  his  argument  that  the  Code  does  not  apply.  I'm  not  sure 
absolutely  that  it  does  apply  under  the  Fisheries  Act,  But  apparently  in  this 
one  case  that  you've  cited  to  me,  you've  given  me  a copy  of  the  outline,  that 
disposition  was  used. 

MR.  STEVENS 

It  only  implies. .. (balance  of  comments  inaudible,  Mr.  Stevens  not 
speaking  loud  enough  and  standing  too  far  from  microphone). 

THE  COURT 

Yes.  What  is  the  Crown's  position  in  regards  to  that  decision  in  Kelsey 
in  terms  of  the  disposition  made  therein? 
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MR.  MARCH 

I wasn't  aware  - is  the  Kelsey  decision  the  one  where  they...? 

THE  COURT 

They  granted  a conditional  discharge,  conditional  on  terms  of  - or  one 
condition  of  which  was  that  the  causeway  or  the  works  involved  in  that  case 
would  be  removed. 

MR.  MARCH 

Well,  in  terms  of  the  conditional  discharge  or  probation,  the  fact  that 
the  Crown  is  not  seeking  any  other  punishment,  we're  not  seeking  a fine  or 
anything  like  that,  we're  merely  asking  for  it  to  be  removed. 

THE  COURT 

Mr.  Stevens? 

MR.  STEVENS 

Well,  my  only  concern  is  what  I,ve  indicated  that  it  will  cost.  In 
Kelsey,  of  course,  there  were  two  culverts  to  be  removed,  not  35  loads  of 
fill,  which  I think  makes  a difference  in  general. 

THE  COURT 

Well,  I am  of  course  concerned  with  the  cost  to  Mr.  McEwen  as  well;  under 
the  circumstances  it  is  in  some  ways  a prohibitive  cost.  However,  it  is 
unfortunate  that  the  causeway  was  built  in  the  first  place. 

You  have  advised  me  that  the  costs  would  amount  to  some  six  to  ten 
thousand  dollars  to  remove  the  causeway.  However,  of  course,  the  Court  is 
considering,  in  light  of  the  Kelsey  decision  and  in  light  of  the  submissions 
made,  that  I do  have  authority  under  the  criminal  code  to  consider  a 
conditional  discharge  for  Mr.  McEwen.  I think  in  the  circumstances  of  this 
case,  that  that  would  be  the  proper  disposition  in  light  of  Mr.  McEwen' s 
non-involvement  with  the  law  in  the  past  whatsoever.  He  appears  to  me  to  be 
an  honest,  law-abiding  citizen  who  obviously  overstepped  some  boundaries  in 
this  case,  and  unfortunately  did  damage  to  a fish  habitat. 

In  the  circumstances,  I feel  in  all  fairness  to  both  the  Crown  and  the 
accused,  I think  that  will  be  the  disposition,  if  Mr.  McEwen  will  stand  up 
then. 


Mr.  McEwen,  I found  you  guilty  of  a charge  that  was  before  the  Court. 
However,  in  light  of  the  arguments  made,  and  I thank  both  counsel  for  their 
involvement  in  this  case  for  their  thoughtful  arguments,  in  the  circumstances, 
sir,  I feel  that  I am  not  going  to  impose  a record  on  you  in  terms  of  this 
case.  You  will  obviously  have  some  severe  financial  difficulties  in  regards 
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to  this  matter  in  the  future.  However  of  course  it  is  incumbent  upon  this 
Court  to  ensure  that  the  infraction  does  not  continue.  I am  therefore,  sir, 
not  registering  a conviction  against  you  in  your  interest,  and  I feel  it  is 
not  contrary  to  the  public  interest  in  this  case  that  you  be  granted  a 
conditional  discharge,  conditional  upon  complying  with  the  following  terms  - 
the  conditional  discharge  is  of  course  contingent  upon  your  following  the 
terms  of  the  probation  order  the  length  of  which  will  be  12  months.  The  terms 
of  the  probation  will  be  as  follows: 

1.  Keep  the  peace  and  be  of  good  behaviour. 

2.  That  you  attend  before  this  Court  whenever  required  to  do  so. 

3.  In  order  to  ensure  compliance  with  the  probation  order,  I am  ordering 
you  to  report  to  and  attend  upon  and  be  under  the  supervision  and 
direction  of  the  Probation  Service  in  this  jurisdiction  during  that 
period  of  time. 

The  other  condition  that  I am  placing  on  the  probation  order,  sir,  is 
that  during  the  period  outlined  by  Mr.  March,  I believe  it  was  from... 

MR.  MARCH 

July  1st  to  October  30th. 

THE  COURT 

...July  1st  to  October  30th  of  this  year,  you  remove  or  have  removed, 
under  the  supervision  and  direction  of  the  Ministry  of  Natural  Resources 
officials,  the  causeway  which  you  have  installed  in  that  area,  sir. 

Do  you  understand  the  terms  of  the  probation  order,  Mr.  McEwen? 

I must  advise  you,  sir,  if  you  breach  the  terms  of  that  probation  order, 
or  if  you  are  convicted  of  another  offence,  the  discharge  granted  this  morning 
may  be  revoked,  sir.  In  other  words,  sir,  I am  not  giving  you  a record  in 
regards  to  this  case,  and  therefore  I am  ordering  that  you  remove  the  causeway 
as  it  is  there  now. 


Thank  you. 
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R.  V.  McEWEN 


NEWTON,  District  Ct.  J. 


Perth,  October  26,  1987 


Fisheries  Act  R.  S.C.  1970,  c.  F-14,  as  amended  s.  31(1)  and  s.  33(7)  - 
now  1985  R.S.C.  c.  F-14  s.  35(1)  and  s.  41(2)  - order  to  remove  substance 
causing  harmful  alteration  to  fish  habitat  - harmful  alteration  to  fish 
habitat  - conditional  discharge  with  condition  that  partially  constructed 
causeway  on  wetlands  be  removed  - request  to  vary  sentence  refused  - no 
fundamental  error  in  judge's  reasoning  on  finding  of  facts  or  application  of 
law. 


Sentencing  - conditional  discharge  requiring  the  accused  to  remove 
causeway  upheld,  time  frame  extended  to  allow  for  removal  outside  of  spawning 
season. 

Harmful  activity  and  Water  Body:  causeway  partially  constructed  on  White 
Lake  wetlands  destroying  pike  spawning  grounds  and  nursery  habitat. 
Discussion  of  role  of  pike  as  keystone  predator. 

Summary:  The  defence  appealed  the  sentence  on  the  grounds  that  the 
sentence  imposed  created  excessive  and  undue  hardship  for  the  accused  and 
consequently  should  be  varied.  The  original  causeway  would  have  cost  $3,000 
to  complete,  and  $1,000  of  that  had  already  been  spent  at  the  time  the  offence 
was  discovered  by  Ministry  officials  at  which  time  Mr.  McEwen  ceased 
construction.  Estimated  removal  costs  were  between  $7,500  and  $14,000.  The 
judge  found  no  significant  aberrations  in  either  the  trial  judge's  findings  of 
fact  or  questions  of  law  which  might  warrant  overturning  the  decision. 

Held:  Conditional  discharge  with  condition  to  restore  habitat  upheld, 
time  frame  extended  to  accommodate  delay  caused  by  appeal. 
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ONTARIO  DISTRICT  COURT 

R.  V.  HcEWEN 


NEWTON,  District  Ct.  J. 


Perth,  26  octobre  1987 


LOI  SUR  LES  PECHES,  S.R.C.  1970,  CHAP.  F-14  ET  SES  MODIFICATIONS, 
PAR.  31(1)  ET  33(7),  MAINTENANT  1985  L.R.C.  CHAP.  F-14,  PAR.  35(1)  ET  41(2)  - 
ORDONNANCE  VISANT  i FORCER  LE  DEFENDEUR  A RETIRER  UNE  SUBSTANCE  QUI  NUIT  A 
L 'HABITAT  DU  POISSON  - ALTERATION  DE  L 'HABITAT  DU  POISSON  - LIBERATION 
ASSUJETTIE  A LA  CONDITION  QUE  LA  CHAUSSEE  PAlRTIELLEMENT  CONSTRUITE  SUR  LES 
MARECAGES  SOIT  ENLEVEE  - DEMANDE  DE  MODIFICATION  LA  SENTENCE  REJETEE  - IL  N'Y 
A PAS  D'ERREUR  FONDAMENTALE  DANS  LE  RAISONNEMENT  QU'A  SUIVI  LE  JUGE  QUANT  AUX 
CONCLUSIONS  DE  FAIT  OU  DE  DROIT. 

DETERMINATION  DE  LA  PEINE  - L' ORDONNANCE  DE  LIBERATION  ASSUJETTIE  A LA 
CONDITION  QUE  L 'ACCUSE  ENLEVE  LA  CHAUSSEE  EST  CONFIRMEE,  MAIS  LE  DELAI  EST 
PROROGE  POUR  PERMETTRE  AU  DEFENDEUR  D'ENLEVER  LA  CHAUSSEE  EN  DEHORS  DE  LA 
SAISON  DU  FRAI. 

ACTIVITE  NUISIBLE  ET  NAPPE  D'EAU  : CONSTRUCTION  PARTIELLE  D'UNE  CHAUSSEE 
DANS  LE  MARECAGES  DE  WHITE  LPiKE,  CE  QUI  A EU  POUR  EFFET  DE  DETRUIRE  LE  LIEU  DE 
FRAI  DU  BROCHET  ET  L' HABITAT  POUR  LES  PISCICULTURES.  COMMENTAIRES  CONCERNANT 
LE  ROLE  DU  BROCHET  COMME  PREDATEUR  IMPORTANT. 

RESUME  : LA  DEFENSE  A INTERJETE  APPEL  DE  LA  SENTENCE  POUR  LE  MOTIF  QUE 
CELLE-CI  ETAIT  TROP  LOURDE  POUR  L' ACCUSE  ET  DEVRAIT  DONC  ETRE  MODIFIEE.  LE 
PARACHEVEMENT  DES  TRAVAUX  DE  CONSTRUCTION  DE  LA  CHAUSSEE  INITIALE  AURAIT  COUTE 
3 000  $ ET  UN  MONTANT  DE  1 000  $ AVAIT  DEJA  ETE  DEPENSE  AU  MOMENT  OU 
L' INFRACTION  A ETE  DECOUVERTE  PAR  LES  FONCTIONNAIRES  DU  MINISTERS;  A CE 
MOMENT-LA,  M.  MCEWEN  A CESSE  LES  TRAVAUX  DE  CONSTRUCTION.  LES  FRAIS 
ESTIMATIFS  DE  DESTRUCTION  S'ELEVENT  A UN  MONTANT  VARIANT  ENTRE  7 500  $ ET 
14  000  $.  DE  L'AVIS  DU  JUGE,  LES  CONCLUSIONS  DE  FAIT  OU  DE  DROIT  DU  JUGE  DE 
PREMIERE  INSTANCE  NE  RENFERMENT  AUCUNE  AlBERRATION  IMPORTANTE  QUI  POURRAIT 
JUSTIFIER  UNE  MODIFICATION  DE  LA  DECISION. 

DECISION  : LA  COUR  CONFIRMS  LA  LIBERATION  CONDITIONNELLE  ASSORTIE  DE  LA 
CONDITION  DE  RETABLIR  L 'HABITAT,  MAIS  ELLE  PROROGE  LE  DELAI  POUR  TENIR  COMPTE 
DU  RETARD  CAUSE  PAR  L' APPEL. 


5 F.P.R. 


McEWEN 


271 


Cases/Jurisprudence  : Kelsey  Nfld.  Dist.  Ct.  r.  v.  Kelsey  (1985),  55 

Nfld.  & P.E.I.R.  154,  l62  A.P.R.  154  (Nfld.  Dist.  Ct.) 
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REASONS/MOTIF; 

S,  March,  for  the  Crown. 

D.  Stevens,  for  the  Accused.  October  26,  1987 


APPEAL  FROM  SENTENCE: 

NEWTON,  J.:  Yes,  Mr.  Stevens? 

APPELLANT'S  SUBMISSIONS: 

MR.  STEVENS 

I appear  on  behalf  of  the  Appellant  in  this  matter,  the  accused  at  trial, 
and  Mr.  March  appears  on  behalf  of  the  Respondent  - 

As  I had  indicated  to  your  secretary  earlier  today  it  is  our  intention  to 
abandon  the  appeal  as  brought  against  him  according  to  guilt.  We  are 
appealing  against  the  sentence  only  so  as  far  as  the  Notice  of  Appeal  is 
concerned  referring  specifically  to  Paragraph  12(b),  it's  an  appeal  in 
particular  against  the  condition  of  probation  which  was  part  of  Mr.  McEwen's 
sentence  requiring  that  he  remove  the  causeway  which  is  the  subject  matter  of 
this  charge. 

Perhaps  before,  however,  before  we  get  into  the  facts  with  respect  to 
sentencing,  I brought  Your  Honour  a bit  of  background  about  the  Appellant  and 
I think  it's  important  to  have  that  background  in  order  to  assess  appropriate 
things.  The  charge  is  under  Section  31(1)  of  the  Canada  Fisheries  Act  that 
Mr.  McEwen  carried  on  a work  that  resulted  in  a harmful  alteration  of  the  fish 
habitat.  I have  made  phototopies  of  the  exhibits  that  I am  relying  upon  and 
perhaps  rather  than  fishing  through  the  ones  that  are  there  it  is  my  inention 
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to  - because  I'm  only  relying  on  a limited  number.  This  was  exhibit  Four  at 
trial  and  I'm  providing  Your  Honour  as  well  with  a copy  of  another  sketch, 
similar  sketch,  it  was  not  an  exhibit  at  trial  - I showed  a copy  to  My  Friend 
- just  to  assist  you  in  the  background  of  these  events,  and  this  was  all 
admitted  at  trial  before  we  proceeded  any  further. 

What  Mr.  McEwen  was  in  the  course  of  constructing  when  he  was  first 
contacted  by  the  Ministry  of  Natural  Resources  was  a causeway.  He  owns  a 
piece  of  property,  it's  an  island  in  white  Lake,  he  also  owns  a smaller  piece 
of  property  on  the  mainland,  lakefront  property.  His  intention  was  to  join 
the  island  which  he  owns  to  the  piece  of  property  which  he  owns  on  the 
mainland. 

It  would  have  been  a causeway  which  would  have  extended  approximately 
150  meters  across  an  area  of  swamp,  wet  swampy  area.  His  cottage  is  located 
on  the  island  and  his  intention  was  that  he  would  retire  to  that  cottage,  the 
purpose  of  the  causeway  was  to  make  access  easier  for  him  for  the  purposes  of 
Hydro,  Bell  and  Emergency  services.  The  conditions  appear  to  about  five  weeks 
throughout  the  year  when  through  breakup  or  freezeup  the  cottage  is 
inaccessible  either  by  ice  or  by  water. 

THE  COURT 

175  meters  long,  the  causeway  would  have  been? 

MR.  STEVENS 

The  causeway  would  have  been  150  meters  more  or  less  and  in  fact  he'd  got 
about  a third  of  it  done,  42  meters  of  it  done  at  the  time  of  his  first 
contact.  So  the  one  I've  shown  you  with  the  coloured  marking  shows  how  much  of 
it  was  actually  finished  in  relation  to  the  total.  He  was  contacted  in  the 
summer  of  1985  and  immediately  stopped  work  and  has  not  done  any  further  work 
since  then.  The  causeway  as  far  as  it's  gone  measures  42  meters,  I believe 
it's  5.7  meters  deep  and  a meter  wide.  I believe  it  was  in  the  evidence  that 
it  would  have  cost  him  three  thousand  dollars  to  complete  it  and  he  had  spent 
a thousand  dollars  at  the  time  the  construction  was  stopped.  So  I've 
indicated  we're  satisfied,  having  reviewed  the  transcripts  of  the  trial,  the 
Crown  evidence  that  the  Crown  was  able  to  prove  that  there  was  a harmful 
alteration  to  the  fish  habitat.  The  Crown  provided  particulars  upon  - an 
expert  on  pike  habitats.  Dr.  Casselman,  who  had  visited  the  site  and  he 
concluded  that  there  was  a harmful  alteration,  and  to  summarize  his  position, 
I believe  that  his  conclusion  was  based  on  four  reasons.  The  first  is  that 
the  first  third  of  the  causeway  that  is  in  there  now  blanketed  approximately 
80  square  meters  of  pike  spawning  ground  and  then  to  assist  the  Court, 
photocopied  what  was  I guess  Exhibit  - I believe  it  was  Exhibit  Six  at  the 
trial  - this  is  an  aerial  photograph  of  the  area  in  question,  it  shows  the 
island  at  the  upper  part  and  down  below  it  shows  the  mainland  in  between  the 
wetlands  area.  On  it  Dr.  Casselman  sketched  out  areas  that  he  marked  where  he 
felt  there  were  nursery  habitat  for  the  fish,  spawning  habitat  for  the  pike, 
again  nursery  habitat  at  the  east  end  in  the  right  hand  side  of  the  picture, 
and  an  area  of  cattail  marsh  in  the  centre.  As  indicated  he  felt  that  the 
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first  third  of  the  causeway  as  it  was  built  from  the  land  side  out  blanketed 
about  80  square  meters  of  pike  spawning  grounds  and  in  fact  he  considered  it 
was  excellent  spawning  grounds.  The  balance  of  the  causeway  which  was  built 
blanketed  another  160  square  meters  of  nursery  ground  which  is  where  the  young 
pike  would  have  moved  after  they  hatched  from  their  eggs. 

THE  COURT 

I didn't  quite  get  that,  did  you  say  that  the  part  that  was  built 
blanketed  that  or  had  he  finished  it? 

MR.  STEVENS 

No,  the  part  that  was  built,  the  first  third  of  what  he  built  blanketed 
the  spawning  area,  and  the  balance  of  it  blanketed  the  nursery  habitat.  You 
will  see  from  this  photocopy  of  the  aerial  photograph,  it  shows  the  area  that 
he  has  defined  as  spawning  and  nursery  habitat.  So  the  second  concern  was  the 
blanketing  of  the  spawning  of  the  nursery  habitat.  Mr.  - Dr.  Casselman  also 
indicated  that  the  causeway  blocked  one  rivulet  which  is  a means  of  access 
that  the  pike  had  used  to  migrate  into  - into  the  wetlands  area  for  the 
purpose  of  spawning.  Finally,  the  fourth  reason  that  the  causeway  as  far  as 
it  was  built,  was  built  to  the  extent  that  it  was  built  would  block  wind  and 
wave  action  which  would  therby  prevent  oxygenation  of  the  water,  would 
encourage  siltation  and  the  growth  of  cattails  which  would  discourage  pike 
breeding.  As  I've  indicated  though,  although  we're  satisfied  that  the  Crown 
was  able  to  prove  that  there  was  a harmful  alteration  of  fish  habitat, 
Mr.  McEwen  was  indeed  guilty  of  the  charge.  I would  submit  that  it  is  another 
question  which  the  Court  has  to  answer  whether  or  not  Mr.  McEwen  should  be 
required  to  remove  the  causeway  that  was  built.  I'm  filing  now  for  the  Court 
copies  of  estimates  which  I asked  Mr.  McEwen  to  have  prepared  as  to  the  cost 
of  removing  the  causeway.  I've  already  provided  copies  of  these  to  My  Friend. 

The  first  one  is  dated  February  - perhaps  they  could  be  exhibits  on  the 
appeal  - the  first  one  is  dated  February  2nd,  1987  and  I had  asked  Mr.  McEwen 
to  have  that  prepared  in  time  for  the  or  what  I anticipated  might  be  a 
sentencing  on  the  charge  and  unfortunately  it  was  caught  in  the  mail  so  I 
wasn't  able  to  file  it,  but  to  summarize  that  estimate  Mr.  Junes  concluded 
that  it  would  be  about  28  hours  work  and  he  would  be  required  to  use 
approximately  four  trucks,  one  bulldozer  and  one  back-log  together  with  towing 
time  and  that  would  be  two  hundred  and  seventy-eight  dollars  an  hour  to  do  the 
job  and  I think  included  in  that  would  be  about  seven  thousand,  seven  hundred 
and  eighty-four  dollars  and  his  estimate  goes  on  to  indicate  that  it  could  be 
as  much  as  fourteen  or  fifteen  thousand,  and  the  lowest  figure  he  quotes  in 
the  estimate  of  February  2nd  is  a figure  of  six  thousand,  five  hundred 
dollars.  Because  he  referred  to  the  difficulty  of  getting  in  there  in  the 
snow,  they  were  going  in  there  by  snowmobile  at  that  time  of  year,  asked  that 
he  prepare  second  estimate  which  I have  also  filed  with  the  Court  and  that  was 
dated  July  27,  1987.  Mr.  McEwen  obtained  this  from  Allan  Jones  Excavating  and 
he  summarily  states  there  that  he  expects  that  the  cost  of  the  removal  would 
be  seven  thousand  to  seven  thousand,  five  hundred  dollars. 
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THE  COURT 

And  the  date  of  the  second  one  was? 

MR.  STEVENS 

July  27,  1987. 

THE  COURT 

Alright. 

MR.  STEVENS 

Apparently  it  costs  a great  deal  more  to  take  out  one  of  these  causeways 
than  it  cost  to  put  one  in  in  the  first  place. 

EXHIBIT  NUMBER  ONE:  Letter  dated  Feb.  2/87. 

MR.  STEVENS 

It  would  be  my  submission  then  to  uphold  Judge  Dempsey's  Order  would  be 
extremely  punitive  for  Mr.  McEwen.  He  is  not  a man  of  great  means,  he  is  57 
years  of  age,  he  is  an  employee  of  the  Ontario  Govenment,  he  is  officially 
described,  I believe,  as  an  attendant  to  the  Minister,  in  fact  primarily  works 
as  a chauffeur,  as  a driver,  with  some  office  responsibilities.  He  advises  me 
that  he  has  an  income  of  approximately  twenty-seven  thousand  dollars,  I think, 
a year.  I think  the  Court  should  be  aware  that  he  has  already  suffered  a 
fairly  significant  loss  as  a result  of  this  coincident.  Obviously  he  will  not 
be  able  to  complete  or  use  the  existing  causeway.  The  causeway  as  it  - as  far 
as  it  extends  now  is  completely  useless  to  him.  He  has  expended  some  money  on 

that  which,  of  course,  is  not  recoverable  at  all.  Without  road  access  it  may 

make  it  very  difficult  for  Mr.  McEwen  to  ever  retire  to  the  cottage  - to  his 
cottage  and  he  has  indicated  to  me  that  if  that  is  the  cost  of  removing  the 
causeway  in  effect  it  will  force  him  to  sell  his  home,  his  retirement  home. 
He  has  no  criminal  bakcground  whatsoever  and  he  is  otherwise  a very 
responsible  member  of  the  community,  has  been  brought  before  the  Court  in 
circumstances  that  he  really  didn't  anticipate  when  he  was  developing  his 
plans.  It  would  be  further  my  submission  that  to  force  Mr.  McEwen  to  take  out 
the  causeway  as  Judge  Dempsey  had  ordered  him  at  the  trial  is  disproportionate 
to  any  benefit  to  the  pike  habitat.  Again,  as  I say,  while  we're  satisfied 
that  there  was  some  damage  to  the  pike  habitat  by  placing  the  causeway  there 
the  pike  habitat  still  survives  and  it's  still  a viable  pike  habitat  with  the 
causeway  remaining  there,  it's  not  necessary  to  remove  it  in  order  to  restore 
the  productivity  of  the  pike  habitat.  And  again  referring  back  to  Dr. 
Casselman's  four  points  as  I - referring  to  the  transcript  at  the  trial, 
although  his  primary  point  was  that  80  square  meters  or  his  first  point  was 
that  80  square  meters  of  spawning  habitat  was  blanketed  by  the  causeway.  In 

fact  he  also  indicated,  and  refer  to  page  29  of  the  original  transcript,  he 

also  indicates  that  there  would  be  a total  of  5.8  hectares  spawning  habitat  in 
that  marsh  alone  and  5.8  hectares  dwarfs  the  amount  of  spawning  habitat  that's 
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actually  blanketed,  it's  only  a minute  percentage  of  the  entire  spawning 
habitat  that  is  being  blanketed  by  the  causeway.  To  be  fair  to  Dr.  Casselman, 
he  also  emphasized  the  high  quality  of  the  particular  spawning  habitat  that 
was  blanketed,  he  said  the  area  that  was  blanketed  in  his  opinion  was  in  order 
on  the  scale  of  ten,  it  was  a ten.  However,  he  was  also  prepared  to  admit, 
and  again  I refer  Your  Honour  to  page  33  of  the  transcript,  that  there  were 
other  high  quality  areas  within  the  - with  that  spawning  ground,  within  that 
marsh,  high  quality  spawning  areas,  although  he  hadn't  made  enough  of  a survey 
to  say  that  there  were  other  areas  that  were  a number  ten,  there  was  still 
plenty  of  spawning  habitat  both  of  high  quality  and  - and  significant 
quantity.  With  respect  to  the  second  point  of  the  160  squaremeters  of  nursery 
area  blanketed,  again  I refer  you  to  the  aerial  photograph  that  Dr.  Casselman 
prepared.  You'll  see  that  it's  the  nursery  habitat,  part  of  the  nursery 
habitat  at  the  left  side  of  the  page  that  was  blanketed.  It's  a - it's  a 
smaller  area  than  the  spawning  habitat  but  at  the  same  time  I draw  Your 
Honour's  attention  to  the  fact  that  there  is  a much  larger  nursery  habitat 
available  at  the  east  end  of  the  marsh,  on  the  right  side  of  the  map,  and 
there  still  remains  a significant  nursery  area  available  for  the  young  pike  to 
develop  in.  The  third  point  that  Mr.  Casselman  makes  was  the  blockage  of  one 
rivulet  which  as  he  indicated  is  the  means  of  access  for  the  pike  to  get  into 
the  spawning  habitat.  Again  at  pages  35  and  36,  the  cross-examination,  he 
acknowledged  that  there  were  other  rivulets  available  which  would  have  allowed 
the  pike  - would  have  allowed  the  pike  access  into  the  swamp.  They  were  not 
exactly  the  same  but  he  - he  acknowledged  that  there  were  other  rivulets 
available.  In  addition  in  his  evidence  in-chief  at  pages  22  and  23  he 
admitted  that  the  effect  of  the  causeway  was  not  so  much  to  stop  the  pike  or 
to  prevent  them  from  migrating  into  the  wetlands  but  rather  to  redirect  them 
and  perhpas  to  have  the  effect  of  remaining  in  the  spawning  rather  than 
preventing.  His  final  comment  related  to  the  effect  of  the  causeway  again  so 
far  as  it  was  built  in  blocking  the  wind  and  wave  action  and  the  damage  that 
would  be  done  by  that.  The  same  point,  I think  it's  important  to  emphasize 
that  only  one  third  of  the  west  end  was  actually  blocked  by  the  causeway 
because  the  remaining  two-thirds  of  the  length  of  the  causeway  was  never 
constructed  so  that  part  of  the  west  end  is  still  open  to  the  wind  and  wave 
action  as  is  all  of  the  east  end  of  the  wetlands.  Again  these  points  were 
covered  in  cross-examination  on  page  34  of  the  transcript.  So  while  it  may  be 
that  the  causeway  has  had  a harmful  effect  upon  the  pike  breeding  habitat,  it 
has  not  destroyed  its  usefulness  and  the  fact  that  it  is  not  destroyed  is  in 
part  because  Mr.  McEwen  quite  wisely  and  quite  properly  stopped  construction 
as  aoon  as  it  was  brought  to  his  attention  that  this  might  be  a problem.  I'm 
filing  with  the  Court  now  a copy  of  the  letter  from  the  Ministry  - from  the 
District  Manager  of  the  Ministry  of  Natural  Resources  dated  September  12th, 
1985.  I believe  this  was  Exhibit  Nine  at  the  Trial. 

EXHIBIT  NUMBER  TWO:  Letter  to  Mr.  McEwen  dated  Sept.  12/85. 

MR.  STEVENS 

This  letter  was  written  to  Mr.  McEwen  several  months  after  the  situation 
was  first  brought  to  his  attention  in  July  of  1985.  They  indicated  in  this 
letter,  of  course,  that  he  should  not  proceed  any  further,  that  the  causeway 
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is  unauthorized  and  - contravention  of  the  Canada  Fisheries  Act  as  well  as  the 
Lakes  and  Rivers  Improvement  Act  and  the  Public  Lands  Act.  This  warning  tO 
Mr.  McEwen  did  not  prove  to  be  necessary  because  he  had  already  ceased 
construction,  in  fact  did  not  proceed  any  further.  The  last  paragraph  of  that 
letter  indeed  contains  the  District  Manager's  appreciation  to  Mr.  McEwen  for 
his  co-operation  in  ceasing  construction  after  being  contacted  and  it  was 
because  he  ceased  construction  that  the  balance  of  this  area  is  now  open  and 
the  - the  wetlands  are  still  available  as  a pike  habitat.  The  letter  is  also 
interesting  as  it  indicates  that,  in  the  second  paragraph,  that  there  will  be 
a necessity  for  the  Ministry  themselves  to  carry  out  an  assessment  to  inspect 
and  evaluate  the  area  during  spawning  season  in  the  srping  to  determine 
whether  or  not  it  is  an  important  spawning  area,  and  it  may  be  that  at  that 
point  that  it  might  have  been  that  they  would  have  been  prepared  to  allow  the 
causeway  to  continue,  perhaps  subject  to  some  restrictions.  It  was  only  in 
April  of  1986  that  Ministry  personnel  were  able  to  go  out  and  determine  it  was 
a pike  spawning  area  and  it  was  in  August  of  1986  that  Mr.  - that  Dr. 
Casselman  was  there  and  it  was  only  in  August  of  1986  that  Mr.  McEwen  was 
actually  charged.  In  other  words  Mr.  McEwen  was  not  the  only  one  who  wasn't 
able  to  determine  the  importance  of  this  particular  wetland  as  a - as  an 
environment  in  which  pike  would  breed  and  grow.  It  was  - it  was  - even  the 
Ministry  required  the  assistance  of  experts  like  Dr.  Casselman  to  determine 
that  importance.  I think  that  is  important  in  order  to  assess  the  innonence 
of  Mr.  McEwen  in  his  actions  in  developing  the  causeway.  Not  innocence  in  the 
criminal  sense  but  innocence  in  the  broader  sense  of  proceeding  with  this  not 
really  fully  understanding  the  implicatons  of  what  he  was  doing  to  the 
spawning  habitat.  It  appeared  that  even  the  Ministry  needed  assistance  to 
ascertain  that  themselves.  We  were  only  able  to  cite  one  case  on  sentencing 
this  matter  and  I apologize  to  Your  Honour  that  I don't  have  it  available  to 
you.  It  was  in  two  case  reports  that  weren't  available  here  - I had  to  get 
them  out  of  Kingston  and  when  I looked  through  my  file  it  appeared  that  I must 
have  given  a copy  to  Judge  Dempsey  but  it  is  a decision  of  a Newfoundland 
District  Court,  Kelsey , in  a similar  charge  under  the  Fisheries  Act,  In  that 
case  a conditional  discharge  was  imposed  as  it  was  in  this  case,  but  with  the 
requirement  that  the  offending  culverts  be  removed.  I - I presented  that  case 
to  the  Court  but  at  the  same  time  it  is  my  intention  to  distinguish  it  because 
the  difference  in  - one  can  only  guess  because  I don't  think  it  was  apparent 
from  the  case  what  the  cost  of  removing  that  culvert  was  in  relation  to  what 
the  cost  of  removing  this  causeway  is.  I think,  again,  it  is  the  awesome  cost 
of  removing  the  causeway  that  makes  the  condition  too  punitive  to  Mr.  mcEwen. 
In  summary  it  would  be  my  submission  that  this  is  not  the  case  of  a person  who 
is  a large  commercial  corporate  polluter  who  would  be  merely  treating  a fine 
and  a removal  order  as  a cost  of  doing  business,  something  that  he  could  write 
off  against  the  profits  that  he  was  making  from  his  operation  or  the  income 
tax  that  he  would  otherwise  be  paying.  But  rather  this  is  the  case  of  a 
private  citizen  who  would  be  heavily  penalized  by  the  removal  order.  I submit 
that  the  heavy  penalty  to  Mr.  McEwen  is  not  justified  by  the  minimal  amount  of 
damage  that  has  been  done  by  the  causeway  as  it  presently  stands.  It  would  be 
my  submission  that  this  is  not  a continuing  offence,  he  does  not  have  the 
order  to  remove  it  in  order  that  the  - that  the  offence  not  be  continuing.  I 
think  that  to  be  a continuing  offence  Mr.  McEwen  would  have  to  be  actively  in 
there  carrying  on  a corporal  undertaking.  I think  you  have  to  look  at  the 
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precise  words  of  Section  31(1)  to  determine  whether  this  is  a continuing  act 
but  simply  to  have  the  causeway,  to  have  the  - in  place  does  not  constitute  an 
offence  as  it  stands,  it's  only  if  it  was  carried  on,  the  work  was  continued 
on  that  would  make  it  a continuing  offence.  I referred  in  - at  the  sentencing 
originally  to  Section  33(7)  of  the  Fisheries  Act  and  that  is  the  section  which 
gives  the  Court  jurisdiction  under  the  Fisheries  Act  to  make  an  order 
requiring  action  exists  only  where  such  action  will  prevent  commission  of  a 
further  offence.  It  would  be  my  submission  that  Mr.  McEwen  need  not  be 
ordered  to  remove  the  causeway  to  prevent  him  committing  a further  offence. 
He  hasn't  done  anything  further  on  this  causeway  in  more  than  two  years.  The 
penalty  he  would  obviously  attract  if  he  attempted  to  go  any  further  with  it 
now  sou  Id  be  quite  justifiably  high  and  I don't  think  that  he  would  be  foolish 
enough  to  do  so.  I think  the  fact  that  he  hasn't  in  two  years  indicates  that 
he  really  would  not  be  committing  any  further  offences,  so  I submit  that  it's 
not  required  for  the  purpose  of  preventing  him  extending  the  causeway. 

In  conclusion.  Your  Honour,  this  I would  submit  is  the  case  of  a small 
man,  a small  member  of  the  community  who  has  attempted  to  do  something  to 
improve  his  retirement  home  and  he  has  run  afoul  of  an  increasingly  higher 
sense  of  what  is  environmentally  sound  in  our  society  and  I think  that  what  he 
has  done  in  his  acts  to  stop  the  - and  mitigated  the  gravamen  of  the  offence, 
mitigated  the  damages,  then  on  that  basis  I think  it  is  fair  and  reasonable 
not  to  require  him  to  remove  the  causeway  and  in  fact  that  part  of  the 
sentence  should  be  varied  for  that  purposes.  Those  are  my  submissions. 

CROWN'S  SUBMISSIONS: 

MR.  MARCH 

Yes  Your  Honour,  if  I could  respond  to  My  Friend's  comments.  I think  one 
of  the  difficult  matters  that  is  facing  Your  Honour  in  hearing  this  as  an 
Appeal  is  the  fact  that  you  haven't  heard  the  evidence  that  was  presented  at 
trial.  And  I do  have  two  authorities  to  present  to  Your  Honour  concerning  the 
test  in  effect  that  the  Court  should  pose.  The  first  one  is  the  decision  of 
Regina  v.  Sprague  et  ai , a decision  of  the  Alberta  Supreme  Court  and  it, 
simply  put,  stands  for  the  proposition  that  the  Appeal  Court  should  not 
lightly  interfere  with  the  decision  of  the  trial  judge  in  terms  of  sentencing 
and  in  particular  I would  refer  Your  Honour  to  page  518  of  that  decision  in 
which  the  - I believe  it's  Mr.  Justice  Smith,  and  I'm  starting  at  the  third 
paragraph  from  the  top  when  he  relates  to  the  position  to  be  taken  on  the 
Appeal  and  he  is  referring  to  a previous  decision  and  he  says  in  effect  - 

"His  statement,  in  my  view,  provides  in  effect  that  we 
should  approach  considertion  of  sentence  appeals  from  the 
point  of  view  that  the  trial  Judge's  judgement  is  not  to 
be  lightly  disregarded  but  that  it  can  be  altered  if  it  is 
wrong,  or  discretion  has  been  improperly  exercised  by  the 
trial  Judge,  or  there  has  been  error  or  irregularity  on 
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his  part  or  a principle  has  been  violated  or  if  the 
sentence  is  not  within  the  limits  fixed  by  law." 

That  proposition  has  been  cited  in  the  Martin's  criminal  code.  Your 
Honour,  and  I think  it  fairly  states  what  the  law  is  when  one  is  hearing  an 
Appeal.  It  doesn't  bind  Your  Honour,  it's  ultimately  Your  Honour's  decision 
on  an  Appeal  but  I think  the  reason  why  that  conclusion  has  been  drawn  not  to 
be  lightly  interfered  with  is  the  fact  that  the  trial  judge  who  is  the  one  who 
has  heard  the  witnesses  and  listened  to  the  evidence  and  it  is  difficult  for 
any  Appellate  Court  hearing  the  evidence  summarized  at  this  point  in  time  to 
make  - to  have  the  same  appreciation  that  perhaps  the  trial  judge  has  had.  It 
seems  that  My  Friend's  arguments  have  related  to  two  things  and  he  has 
initially  referred  to  the  - this  pike  habitat  and  I suggest  he  is  perhaps 
saying  it's  not  that  important  and  the  second  part  is  that  Mr.  McEwen  came 
into  it  fairly  innocently.  Now  I disagree  with  both  those  and  I intend  to 
refer  Your  Honour  to  parts  of  the  transcript  that  deal  with  that  whole  issue. 
Dr.  Casselman,  in  my  submission  was  probably  one  of  the  most  expert  I've  ever 
heard.  I think  it  be  his  - not  only  does  he  have  the  academic  background  or 
the  number  of  degrees,  it  also  appears  that  he  was  a fishing  guide  at  one  time 
down  in  the  St.  Lawrence  and  he  has  all  that  practical  experience  involved,  he 
has  written  some  20  scientific  articles  on  Northern  Pike,  tended  to  strengthen 
credibility/credulity  - when  you  heard  it  in  terms  of  how  much  expertise  one 
could  have  in  a certain  area,  but  he  certainly,  I don't  think  - it  goes 
without  saying  that  he  was  a very  qualified  expert  in  giving  his  evidence  on 
fish  habitat  and  in  particular  the  issue  of  Northern  Pike.  And  it  is 
important  when  looking  at  his  evidence  to  first  to  understand  how  pike  fit 
into  the  scheme  of  things  and  I wasn't  aware  of  this  either  until  we  heard  his 
evidence.  A lot  of  people  don't  like  pike,  a lot  of  people  think  pike  are 
terrible  fish,  who  wants  to  catch  them,  they  have  too  many  bones,  but 
Dr.  Casselman  explained  what  is  the  theory  called  the  keystone  predator.  He 
basically  said  if  you  don't  have  pike  in  the  system  you're  going  to  have  all 
the  other  fish  are  going  to  be  out  of  whack,  because  they  eat  certain  kinds  of 
fish  and  I think  there  was  a part  where  he  talked  about  we'd  have  Bass  that 
would  be  all  the  wrong  size  if  we  hadn't  - if  I can  just  refer  Your  Honour  to 
that  page  39  in  the  transcript,  if  I could  - the  question  at  the  - it  starts 
at  page  38,  halfway  down  when  he  was  referring  - this  is  in  the 
cross-examination,  he  was  talking  about  this  keystone  predator  in  about  line 
18,  and  he  goes  on  about  the  kind  of  fish  that  they  eat,  they  eat  Perch  and 
that  actually  young  Pike  feed  on  Minnows  and  then  they  go  on  up  into  Perch. 
Then  if  we  get  on  over  into  page  39,  I think  bottome  of  38  the  question  was  - 

"Question:  And  in  fact  probably  at  least  as  popular  as  pike? 

And  the  answer  - 

Answer:  To  the  angler.  To  the  fisheries  manager  though  Pike  are 

extremely  important  because  they're  a keystone  predator.  It's 
essential  to  have  pike  present  to  maintain  a good  fisheries  for 
other  fish.  For  example,  if  you  don't  have  predators  present  you're 
going  to  have  stunting  in  some  of  these  other  important  species. 
You're  going  to  have  lots  of  bass  that  are  three  to  four  to  five 
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inches  long  and  very  few  larger  because  they're  not  thinned  by  the 
predators,  so  the  fish  that  the  pike  take  are  very  important  to  the 
general  well-being  of  the  population  of  the  lake  as  far  as  an  angler 
is  concerned.  The  keystone  predators  are  important  and  we  now  are 
realizing  the  importance  of  managing  the  lakes  to  maintain  a good 
balance  of  keystone  predators." 

And  he  carries  on  - 

So  first  of  all  pike  are  extremely  important  to  the  management  of 
the  lake,  there  is  other  evidence  of  Van  - Mr.  Von  Rosen  who  was  the 
Fisheries  - one  of  the  Fisheries  Management  Officers  and  he 
explained  how  White  Lake  fits  into  the  Carleton  Place  District  and 
it  is  probably  the  most  important  lake  in  the  District,  it's  a large 
lake,  there  is  a lot  of  commercial  fishing  - I say  commercial  in 
that  tourist  camps,  people  come  up  to  fish  in  the  lake  and  how  they 
are  really  trying  to  manage  it,  so  White  Lake  is  an  important  lake 
in  the  system.  So  the  next  part  of  this,  well  then  we  look  at  this 
particular  area  and  My  Friend  is,  you  know,  in  effect  tried  to 
minimize  in  terms  of  the  amount  of  area  that  has  been  covered  by 
this  causeway,  that  it  is  not  very  big.  But  I - I think  it  is 
important,  again  if  we  look  at  the  transcript  and  this  time  I would 
refer  Your  Honour  to  - I believe  it  was  page  24,  I'll  just  check  - 
no  actually  it  was  referring  to  the  bottom  of  page  24  and  the  top  of 
page  25  and  we're  referring  to  whether  or  not  - my  question  was 
referring  to  whether  or  not  this  was  good  pike  habitat,  that's  this 
particular  area  that  we're  dealing  with  and  my  - the  question  at  the 
bottom  was  - 

"Can  you  give  me  any  opinion  as  to  whether  or  not  this  is  poor,  or 
whether  or  not  it's  good  pike  habitat?  In  terms  of  what  you've  seen 
on  White  Lake? 

Answer:  My  feeling  was  that  right  behind  this  particular  infill,  in 
this  particular  area,  and  here,  and  also  on  the  other  side  of  the 
infill  is  some  of  the  nicest  pike  spawning  habitat  that  I've  noted  - 
I've  seen  and  I've  studied  spawning  in  a number  of  locations  in  the 
Province,  and  that's  mainly  because  of  these  very  prominent  grass 
hummocks  - 

and  he  goes  on  to  explain.  We  hear  evidence  later  on  about  how  hummocks  fall 
into  the  spawning  - but  here's  - here's  a man  who  has  written  20  articles  on 
Northern  Pike  and  he  is  saying  in  the  Province  of  Ontario  this  is  one  of  the 
nicest  pike  spawning  habitats  he  has  noted.  This  is  an  - this  - you  know  you 
look  at  the  pictures,  it  may  look  like  swamp  to  the  rest  of  us  but  in  terms  of 
pike  it  is  an  extremely  important  area  and  probably  the  most  pre-eminent  man 
in  terms  of  pike  is  saying  it  is  one  of  the  nicest  pike  spawning  areas  in 
Ontario. 

Another  factor  My  Friend  has  been  dealing  with  is  the  issue  that  well 
it's  only  a little  bit  of  land  so  it's  not  doing  that  much  to  it  and  it's  not 
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covering  this  whole  basin  where  the  pike  may  still  spawn  but  I think  that  if 
we  go  ghrough  it  the  part  of  Dr,  Casselman's  evidence  related  to  cattails  and 
the  fact  that  if  you  have  this  causeway  there  it  prevents  this  wave  action  and 
you  get  cattails  behind  and  that  his  evidence  is  that  cattails  is  a zero  in 
terms  of  pike  spawning,  ten  being  excellent  and  zero  being  useless.  And  I 
think  that  to  say,  well  this  causeway  is  only  40  meters  by  five  meters  and 
takes  up  800  square  meters,  it's  not  that  big,  you're  forgetting,  and  I think 
the  evidence  was  given  by  Dr.  Casselman,  that  in  behind  that,  it's  in  effect 
going  to  destroy  the  whole  rest  of  the  area  back  in  there  because  ultimately 
they're  gong  to  be  cattails,  we'  re  not  going  to  have  these  nice  hummocks  and 
pike  aren't  going  to  spawn  as  they  were  before. 

I'm  just  going  to  refer  you  to  that  Section  if  I can  find  it,  I don't 
think  My  Friend  will  contradict  me  where  he  talks  about  the  cattails  but 
anyway  I can't  - I know  he  refers  to  it  as  he  - where  they're  approximately  a 
zero.  So  my  first  point  is  in  dealing  with  My  Friend's  argument  is  that  this 
particular  area,  albeit  - and  this  causeway  - albeit  small,  80  square  meters 
in  terms  of  Pike  Lake  - in  terms  of  White  Lake,  excuse  me  - it  is  - was  - is 
extremely  important  to  the  pike  fishery  on  White  Lake.  You  can't  just  look  at 
it  as  being  a small  area  and  therefore  saying  it  is  insignificant  and  we  weigh 
everything  together  and  the  cost  is  too  much,  it's  not  insignificant  and  we 
have  to  keep  it  in  mind  Dr.  Casselman  gave  his  evidence,  and  I suggest  his 
evidence  was  accepted  by  Judge  Dempsey  in  terms  of  the  conviction  and  I am 
suggesting  also  his  evidence  played  a part  in  the  sentence. 

The  second  part  My  Friend  was  referring  to  was  basically  Mr.  McEwen's 
innocence  throughout  that  - and  I - I acknowledge  that  he  didn't  do  it  with 
any  intent  to  - to  commit  a crime  but  I guess  we  have  the  old  argument  that 
ignorance  is  no  excuse  and  somewhat  willful  blindness  and  how  much  obligation 
do  you  really  have.  My  Friend  has  said  that  he  was  - he  was  just  building  a 
causeway  across  so  he  could  use  his  property.  I think  in  fairness  Mr.  McEwen 
had  bought  this  property  in  1975  and  he  built  his  cottage  in  1979  and  it  was 
in  1985  when  he  was  putting  in  the  causeway,  I mean  it  wasn't  a matter,  just 
the  way  My  Friend  explained  it  - didn't  want  to  - trying  to  get  the  wrong 
impression  that  it  wasn't  a matter  that  he  had  bought  this  cottage  and  then 
gosh  - or  this  land,  how  do  I get  to  it,  he  had  been  using  it  obviously  for 
some  time,  probably  with  some  kind  of  boat  to  get  back  and  forth.  He 
certainly  had  it  since  '75  and  had  a cottage  on  it  since  '79.  And  I think  it 
was  in  '84,  excuse  me,  when  he  decided  to  put  in  the  - put  in  the  causeway. 
His  evidence  was  that  he  went  to  the  Ministry  of  Environment  in  Toronto, 
walked  into  an  office  one  day  and  asked  them  about  the  fill  and  they  kind  of 
explained  to  him  what  kind  of  fill  he  should  put  in  and  that's  as  far  as  it 
went.  It  didn't  go  any  further  than  that.  I would  like  to  refer  you  to  some 
of  the  cross-examination  that  took  place  with  Dr.  - excuse  me,  of  the  accused 
- but  I think  it  sort  of  sets  out  how  he  was  dealing  with  this,  and  it  would 
start  on  page  64  of  the  transcript,  down  at  the  very  bottom,  line  30,  and  I'm 
starting  to  cross  examine  him  and  we  - 

"Question:  Now  Mr.  McEwen,  did  I hear  you  correctly.  Did 
you  say  that  you  thought  that  you  owned  this  swamp  or 
marshy  area  between  your  island  and  the  mainland? 
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Answer:  No,  not  - no,  not  directly. 

Question:  Okay,  you  knew  it  wasn't  your  property? 

Answer:  Yes. 

Question:  Okay,  who  owned  it  do  you  think? 

Answer:  Well  I went  to  Almonte  and  I assumed  it  belonged 

to  M.N.R.,  or  at  least  they  looked  after  it. 

Question:  And  when  you  say  you  went  to  Almonte,  where  did 
you  go.  To  the  Almonte  Registry  Office? 

Answer:  Yes. 

Question:  And  you  had  a look  in  there  and  what  was  your 
conclusion  after  you  looked  there.  That  M.N.R.  still 
owned  it? 

Answer:  I would  assume  after  that  - I thought  at  the  time 
sure,  it  would  definitely  belong  to  M.N.R. 

Question:  That's  the  Ministry  of  Natural  Resources? 

Answer:  Yes,  sir. 

Question:  And  when  did  you  come  to  that  conclusion?  That 
was  long  before  you  decided  to  build  this  causeway? 

Answer:  It  would  be  the  fall  prior  to  me  building  the 

road. 

Question:  Which  would  be  the  fall  of  198... 

Answer:  4. 

Question:  4,  okay,  and  when  did  you  go  and  see  them  at 

the  Ministry  of  the  Environment? 

Answer:  That  would  be  in  '84  too.  Also  in  the  fall. 

Question:  Okay,  now  why  did  you  decide  to  go  to  the 

Ministry  of  the  Environment? 

Answer:  Well  as  I say  I don't  want  to  cause  any 
environmental  problems.  That's  the  main  reason  I went  to 
enquire. 

Question:  So  you  were  concerned  that  what  you  were  doing 

might  be  some  kind  of  pollution  or  something  like  that? 
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Answer:  Right.  Exactly. 

Question:  And  I take  it  then  that  you  were  concerned 

about  the  ownership  of  the  land  as  well  and  you  would  have 
gone  - go  to  see  M.N.R.? 

Answer:  Well  I didn't  think  of  that  sir. 

Question:  Why  not? 

Answer:  Because  I thought  I was  just  joining  two  pieces 

of  my  property.  Owning  on  both  sides  of  the  swamp. 

Question:  But  you  knew  it  wasn't  your  land? 

Answer:  Right. 

Question:  You  knew  you  had  to  be  concerned  about  some 

things? 

Answer:  Yes. 

Question:  Concerned  about  the  environment  but  you're 

telling  me  you're  not  concerned  enough  to  ask  the  owner 
for  permission  to  go  across  the  land? 

Answer:  Well  I didn't  know  who  owned  it,  really. 

Question:  But  in  your  mind  you  thought  it  was  M.N.R.? 

Answer:  I thought  it  was  M.N.R.,  yes. 

Question:  You  knew  it  wasn't  yourself? 

Answer:  That's  right.  That's  right. 

Question:  You  didn't  think  to  go  and  ask  M.N.R.  for  their 
permission? 

Answer:  That's  right,  sir. 

Question:  And  you  realize  if  you  had  of  gone  and  done 

that  we  probably  wouldn't  be  here  today? 

Answer:  That's  right  sir. 

Question:  Because  you  probably  wouldn't  have  built  your 

causeway? 


Answer:  That's  right. 
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Question:  I mean,  do  you  think  that  you  took  all 
reasonable  steps  to  try  and  get  all  your  approvals  before 
you  started  to  build  this  causeway? 

Answer:  Well  when  I decided  to  make  that  place  my 
retirement  maybe  I wasn't  thinking  all  that  straight 
either,  but  to  get  my  electricity,  my  phone,  the  well  dug, 
the  septic  in,  and  I kenw  I had  to  have  a way  of  access 
year  round,  especially  freeze-up  and  thaw-out. 

So  I'm  suggesting  as  well  and  I'd  like  to  - that  that  - that  he  wasn't 
all  that  innocent  in  terms  of  knowing  what  he  should  have  done,  that  he 
clearly  knew  M.N.R.  owned  it  and  yet  as  the  cross-examination  showed  he  didn't 
see  it  was  necessary  to  deal  with  that.  I'll  also  refer  Your  Honour  to  page 
68  again  of  the  transcript  in  the  cross-examination.  Mr.  McEwen  had  given  a 
statement  to  the  members  of  the  - one  of  the  conservation  officers  and  I was 
just  referring  him  to  his  statement  and  I have  read  it  - part  of  it  into 
Court.  Now  I'm  starting  at  about  line  three  when  I'm  - I have  produced  a copy 
of  the  statement  to  the  accused,  Mr.  McEwen,  and  I say  - 

"Question:  No  sir.  I'm  going  to  refer  you  to  the  first 
question  on  this  statement  and  the  first  questions  is: 

Could  you  explain  what  has  taken  place  regarding  the 
causeway  across  from  your  cottage  on  White  Lake? 

And  I asked  him  to  look  at  the  statement  and  make  sure  it  is  accurate, 
and  then  I go  on  a few  lines  down  - 

"Question:  Now  I'll  read  the  answer  that  you've  given. 

Answer:  I'll  give  you  the  reasons  why.  Accessibility 
pertaining  to  hydro.  Bell,  emergencies  pertaining  to  fire, 
well  drilling  equipment  access,  and  septic  equipment.  I 
did  a study  in  the  fall  of  '84  that  I wasn't  crossing 
private  property.  Therefore,  after  numerous  battles  with 
hydro  and  Bell  I decided  to  construct  a proper  roadway 
with  culverts  not  to  impede  any  fish  life  or  wildlife  from 
part  two  to  part  one  of  my  land.  I've  tried  to  do 
everything  but  apply  for  that  darned  licence.  It's  my 
cheapest  route. 

That  was  his  statement  and  I read  that  statement  in  again  at  this  time. 
And  then  he  goes  on  to  say  that  he  had  contacted  the  Environment  people  and 
that  was  all.  So  when  we  look  at  Mr.  McEwen 's  innocence  in  this  matter  it's  a 
case  in  which  I'm  suggesting  that  he  knew  it  wasn't  his  land,  he  knew  it  was 
Ministry  of  Natural  Resources  and  I think  it  is  reasonable  if  someone  knows 
they  have  to  go  over  somebody  else's  land  to  ask  for  permission.  If  he  had 
asked  for  the  permission  they  would  have  done  the  studies.  My  Friend  has 
raised  the  point,  well  when  the  Ministry  of  Natural  Resources  asked  him  to 
stop  it  took  some  time  before  Natural  Resources  were  able  to  determine  whether 
or  not  it  was  appropriate  spawning  ground  or  not.  Well  I think  that  is  quite 
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reasonable,  I mean  that's  - that's  what  normally  happens,  you  make  your 
Application  if  you  want  to  put  your  causeway  in,  M.N.R.  looks  into  it,  these 
things  - I don't  want  to  be  facetious  but  it's  not  like  there  is  a sign  up 
saying  "spawning  ground",  it  looks  like  marsh,  you  have  to  go  and  look  at  it 
and  decide.  That's  the  purpose  of  having  these  Fisheries  Acts  that  people  who 
want  to  put  causeways  in  and  want  to  interfere  with  it  have  to  go  to  the 
appropriate  Government  Agency,  the  Government  Agency  does  its  investigation 
and  upon  doing  its  investigation,  in  this  case  would  have  then  taken  some  time 
to  do  it  as  it  - as  it  happens  because  of  the  way  the  fish  spawn,  would  have 
then  told  him  not  to  put  it  in.  But  he,  in  effect,  went  ahead  on  his  own  to 
put  it  in  and  by  doing  that,  I don't  think  he  is  now  able  to  come  to  Court  and 
say  "Oh,  I made  a mistake  but  don't  make  me  pay  for  the"  - This  is  the  kind  of 
case  where  we're  really  asking  for  the  simplest  kind  of  justice,  we  weren't 
asking  for  fines  or  jail,  weren't  even  asking  for  a conviction,  you  know,  a 
conditional  discharge  is  all  we  wanted.  We're  just  saying,  look  you  put  it 
in,  you  take  it  out,  that's  all  we're  asking  - that's  all  the  Crown  was  asking 
for.  You  caused  the  damage  to  the  fish  habitat,  you  return  it.  His  evidence 
is  now  that  it's  going  to  cost  him  seven  thousand,  seventy-five  hundred 
dollars,  that's  what  I understand  the  estimate  is.  The  previous  estimate  that 
was  filed  as  Exhibit  One,  I think  talks  about  fifteen  thousand  but  I ask  Your 
Honour  to  disregard  it,  really  the  estimate  is  seven  thousand  to  seventy-five 
hundred  dollars.  If  we  look  at  that,  I mean  My  Friend  is  saying  that's  an 
awesome,  awesome  sum,  he  used  that  expression.  I mean  Your  Honour  has  been 
involved  and  I - I've  been  involved  in  a number  of  cases  where  you  get  18  year 
old  kids  who  break  plate  glass  windows  and  pay  five  hundred,  eight  hundred 
dollars  in  restitution.  For  an  18  year  old  kid  who  doesn't  have  any  assets, 
doesn't  have  any  income,  we're  talking  about  someone  to  put  seven  thousand 
seventy-five  hundred  dollars  out,  I mean  if  he  is  57  years  of  age,  he  has 
accumulated  a cottage,  I don't  know  if  he  has  a house,  we  don't  know  much 
about  his  other  financial  background,  we  don't  know  what  he's  got  in  terms  of 
income,  but  I don't  think  that  kind  of  money  is  unusual  for  soemone  at  this 
stage  in  their  life  in  terms  of  putting  it  back  the  way  it  was.  Relatively 
speaking  it's  probably  no  worse  than  the  18  year  old  kid  having  to  pay  eight 
hundred  dollars,  so  - by  My  - My  Friend  is  saying  that  it's,  you  know,  an 
awesome  kind  of  a - I don't  think  it  is  when  you  look  at  in  relation  to  it 
all. 


So  to  conclude.  Your  Honour,  I would  ask  to  go  back  to  the  initial  point 
I made  that  His  Honour,  Judge  Dempsey  had  made  a decision  having  heard  all  the 
evidence  and  he  had  the  opportunity  to  hear  Dr.  Casselman  and  to  hear  Mr. 
McEwen  and  I think  the  view  is  - I mean  it's  really  in  Your  Honour's  hands  and 
it's  - it's  only,  I think  the  wording  is,  not  lightly  to  be  interfered  with  - 
interfere  with  lightly.  I mean  you  ultimately  have  that  decision  but  I'm 
asking  you  to  give  weight  to  His  Honour,  Judge  Dempsey's  decision,  to  consider 
the  fact  that  it  is  an  extremely  important  piece  of  fish  habitat  in  the  White 
Lake  area,  not  to  minimize  that  and  I'm  suggesting  that  the  penalty  that  we're 
asking  for  is  really  to  put  it  back  the  way  it  was  before  and  from  the 
evidence  we've  heard  of  Mr.  McEwen  - I haven't  heard  any  evidence  of  any  undue 
hardship  to  him,  he  has  put  it  there  the  way  it  is  and  we're  just  asking  him 
to  remove  it. 


Thank  you. 
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THE  COURT 

Has  there  ever  been  any  investigation  or  has  the  point  ever  been  raised 
if  he  - if  he  removed  part  of  it  or  has  it  all  got  to  come  out? 

MR.  MARCH 

I think  the  evidence  of  Dr.  Casselman  was  that  it  creates  a sterile 
environment  - it  destroys  what  it's  on  and  then  I think  we  got  into  this 
cattail  argument  of  what's  behind  it  and  there  was  some  evidence  about  putting 
culverts  in  and  whether  or  not  that  would  work  and  in  my  recollection  of  Dr. 
Casselman 's  evidence  that  it  wouldn't  work.  Pike  don't  like  culverts  and 
there  is  a whole  bunch  of  other  reasons. 

THE  COURT 

Did  you  say  you  had  another  case  that  you're  referring  me  to  besides  ... 
MR.  MARCH 

Oh,  sorry,  I didn't  - 
THE  COURT 


. . . Regina  and  Sprague? 


MR.  MARCH 

I - well  I was  just  going  to  refer  you  - it's  the  same  sentencing  and  I - 
I got  carried  away.  Your  Honour,  and  I forgot  to  do  that  and  I'll  give  My 
Friend  a copy.  I just  - what  I was  just  referring.  Your  Honour,  to  was  a 
section  out  of  the  book.  Sentencing  - by  Clayton  Ruby,  it's  at  page  365.  I 
photocopied  the  relevant  pages  and  put  them  in  at  the  place,  and  it  was  just 
the  - it's  again  coming  back  to  the  - you'll  see  on  the  photocopy  the  heading 
The  Nature  of  Appellate  Review.  The  wording  is  you  are  to  look  at  the  fitness 
- the  fitness  of  the  sentence,  I think  is  the  way  the  Code  is,  it's  the  same 
test  if  you  look  at  a Summary  Conviction  Appeal  or  a Court  of  Appeal  decision 
and  it  was  just  really  his  - his  first  sentence  - 

"The  task  of  an  appellate  court  must  be  appellate;  it  is 
fundamentally  distinct  from  that  of  the  Court  at  trial. 

It  is  not  the  duty  of  an  appellate  court  to  decide  whether 
it  would  have  reached  the  same  conclusion  had  it  been  the 
trial  court.  The  trial  judge  is  charged  by  statute  with 
the  duty  of  sentencing  the  offender;  the  responsibility  of 
a court  of  appeal  is  to  assess  the  fitness  of  that 
sentence." 
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And  that's  - that's  the  same  thing  with  Sprague ^ sort  of  the  same  thing 
in  the  Sprague  case.  I don't  want  to  maximize  that,  I mean  ultimately  it  is 
in  Your  Honour's  hands,  I mean  you  are  not  bound  obviously  by  any  previous 
decision.  I think  it's  just  - but  it  is  - it's  a relevant  starting  poing  in 
terms  of  how  Your  Honour  would  - would  look  at  the  evidence. 

****★★ 

APPELLANT'S  REPLY  TO  CROWN  SUBMISSIONS: 

MR.  STEVENS 

- respond  to  Mr.  March's  comments? 

THE  COURT 

Yes  I'll  allow  you  to. 

MR.  STEVENS 

If  - perhaps  if  I could  just  start  where  Mr.  March  was  reading  in  the 
transcript  of  Mr.  McEwen's  cross-examination  and  he  concluded  where  he  said, 
where  Mr.  McEwen  said  something  to  the  effect  "I  did  everything  - I tried  to 
do  everything  but  apply  for  that  darn  licence",  we're  at  page  68  of  the 
transcript.  I would  be  concerned  that  that  might  leave  the  Court  with  the 
impression  that  at  the  time  that  he  was  doing  it  he  was  aware  that  there  was  a 
licence  required.  If  you  read  down  to  the  next  pair  of  questions  - it  says  - 

"Question:  It  says  to  me  that  you  tried  to  do  everything 

but  apply  for  that  darned  licence.  Did  you  know  - did  you 
know  that  you  had  to  get  a licence? 

Answer:  Not  until  they  told  me  that  I had  to  have  one.  I 
didn't  know  up  until  then.  No.  Till  I was  told  that  I 
had  to  have  one  which  was  previous  to  that.  In  the  spring 
when  the  M.N.R.  fellow  asked  me  to  stop  building,  which  I 
did. 

In  other  words,  it  was  only  at  the  time  that  he  was  approached  by  M.N.R. 
that  he  realized  that  he  had  to  have  a licence  and  that  he  realized  that  what 
he  had  done  was  wrong.  Again  to  try  to  look  at  the  situation  from  the 
prospective  of  Mr.  McEwen  as  an  ordinary  person  before  he  starts,  he  looks  at 
this  as  a section  of  swamp  or  marsh  or  to  use  the  fashionable  term  "wetland", 
he  doesn't  realize  that  there's  - that  this  is  so  keyed  to  Pike,  and  in  fact 
even  the  Ministry  of  Natural  Resources  didn't  realize  that  until  they  had 
completed  their  study.  With  respect  to  the  issue  of  the  cattails  which  My 
Friend  has  raised,  it  would  be  my  submission  that  it  was  not  established  that 
by  leaving  the  causeway  in  as  far  as  it  extends  that  this  marsh  would  be  taken 
over  by  cattails  and  indeed  it  would  not  have  been  possible  to  establish  that 
in  trial  because  as  Dr.  Casselman  quite  fairly  indicated  he  is  not  a plant 
biologist,  he  is  a fisheries  biologist,  and  at  page  35  he  said  - 
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I can't  give  evidence  about  the  effect  of  the  causeway 
upon  the  spread  of  cattails,  all  I can  say  is  that 
cattails  are  detrimental  to  pike  breeding.  We're 
certainly  not  disputing  necessarily  the  importance  of  the 
Pike  in  White  Lake  or  the  fact  that  they  might  be  - they 
might  be  keystone  predators,  but  our  point  is  that  even  if 
this  causeway  is  there,  there  will  still  be  Pike  in  White 
Lake  and  in  fact  there  will  still  be  Pike  produced  in  that 
marsh  because  of  what  is  left  there. 

Finally  to  conclude  with  the  position  Mr.  March  started  from,  that  you 
should  not  lightly  interfere  with  the  decision  of  the  trial  court  judge  who 
heard  all  the  evidence.  Obviously  that's  the  inevitable  probelm  hearing  a 
sentencing  appeal,  you're  always  in  that  position  and  my  submission  is  that 
the  case  which  Mr.  March  is  citing  to  you,  Sprague,  Gottseiig  and  so  on, 
merely  repeats  what  Section  614(1)  of  the  criminal  code  says,  which  obliges 
the  Court  of  Appeal  to  consider  the  fitness  of  the  sentence  and  if  it  things 
fit,  to  vary  the  sentence  within  the  limits  prescribed  by  law.  So  I - I mean 
you  take  from  a starting  point  the  sentence  that  was  imposed,  you  consider  the 
fitness  of  that  and  if  you  think  it  is  fit,  then  you  vary  the  sentence 
accordingly.  I would  refer  as  well  to  this  second  case  that  Mr.  March  has 
filed  with  the  Court  because  I think  it's  an  important  one,  at  the  bottom  of 
page  365  there  is  an  excerpt  from  the  case  of  simmons.  Alien  and  Bezzo^  which 
is  a decision  of  the  Ontario  Court  of  Appeal  in  1973,  and  I've  got  - I have 
the  - I didn't  cite  it  but  I have  that  case  here.  I don't  have  a photocopy  of 
it  but  I have  the  case  if  Your  Honour  wishes  to  review  it  but  basically  the 
last  half  of  the  paragraph  is  cited  - 

"There  is  no  scale  other  than  the  scales  of  justice  and  it 
is  the  duty  of  this  court  to  re-examine  fact  and  principle 
and  pass  upon  the  fitness  of  the  sentence  imposed." 

It  would  be  my  submission  that  in  your  position  as  a Judge  reviewing  a 
sentence  on  appeal  you  are  required  to  look  at  the  justice  of  the  matter  and 
the  entire  circumstances  of  the  situation  and  make  the  best  finding  that  you 
can. 


Those  would  be  my  submissions. 

***★★* 

REASONS  FOR  judgement 
NEWTON,  D.C.J.  (Orally) 

Well,  my  understanding  has  always  been  that  as  a Judge  on  an  Appeal,  as  I 
am  in  this  case  - of  course  had  the  accused  pleaded  guilty  it  would  have  been 
an  entirely  different  matter  as  pointed  out  in  the  cases,  because  the  Learned 
Trial  Judge  below  would  not  have  had  the  advantage  of  hearing  the  witnesses 
but  there  obviously  was  a full-blown  trial  here,  and  it  is  my  understanding 
that  before  I disturb  the  finding  of  a trial  judge  I must  find  either  a 
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fundamental  error  on  his  part  in  his  finding  of  the  fact  - on  the  facts  or  his 
application  of  the  law  to  the  facts  as  he  has  found  them. 

And  in  this  case,  while  it  is  going  to  be  a hardship  on  the  Appellant  to 
remove  this  causeway,  unfortunately  he  didn't  take  the  necessary  steps  that  he 
should  have  before  he  started  to  build  it.  I would  call  it  a case  of 
nonfeasance  as  opposed  to  malfeasance.  I don't  suppose  there  is  any 
requirement  under  this  Act  for  mens  rea,  is  there,  that  you  are  aware  of? 

MR.  MARCH 

No,  not  a - not  a particular  willful  - it  doesn't  have  the  word  'willful' 
or  anything  like  that  in  it.  I think  one  of  the  - 

THE  COURT 

Well  the  actus  rea  speaks  for  itself. 

MR.  MARCH 

Yes.  There  was  a defence  of  due  dilignece,  I think  My  Friend  tried  to 
raise  at  the  trial  which  - the  sauit  ste  Marie  case,  which  the  Judge  didn't 
accept. 

THE  COURT 

Well  I run  into  those  in  all  of  the  environmental  cases  that  I've  had, 

due  dilignece,  so  - Since  I - and  I've  read  the  Reasons  by  Judge  Dempsey  and 

all  the  references  that  you  have  referred  me  to,  both  counsel,  or  the  pages 
you  have  referred  me  to,  I am  not  prepared  to  find  that  he  made  a fundamental 
error  in  his  finding  of  the  facts  - finding  on  the  facts,  or  his  application 
of  the  law  to  it.  Unfortunately  as  pointed  out  by  the  Crown  where  no  fine 
imposed,  there  was  no  jail  sentence,  there  isn't  even  a conviction,  it's  - 
there  is  a conviction  but  not  a conviction  registered  as  a record  and  all  that 
the  Court  has  - the  Judge  has  said  to  the  Appellant  is  'Well  you  did  it,  then 

put  it  back  the  way  it  was.'  And  therefore  I cannot  find  that  he  made  any 

fundamental  error  either  way  and  for  those  reasons  the  Appeal  will  be 
dismissed. 

MR.  STEVENS 

Your  Honour,  if  I could  just  speak  to  one  point  in  view  of  that.  The 
Probation  condition  required  that  the  - 

THE  COURT 

Well  obviously  .... 

MR.  STEVENS 

I don't  want  him  to  be  in  breach  of  his  probation. 
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THE  COURT 


. ...  that  would  be  suspended  on  the  filing  of  your  Appeal,  would  it  not? 


MR.  MARCH 

Yeah,  that  was,  if  we  could  just  - there  is  a good  time  to  take  this  out 
and  a bad  time,  maybe  if  I could  just  have  a moment  with  the  officer  and  we 
could  maybe  just  ask  Your  Honour  to  amend  that  so  it  would  now  - what  the 
officer  is  advising  is  it  would  have  to  be  - I think  last  time  when  we  were 
dealing  with  this,  we  were  dealing  with  it  in  February  and  there  wasn't  going 
to  be  enough  time  to  get  it  out  then  before  the  spawning  season  so  we  were 
asking  it  to  be  done  in  the  summer.  I think  at  this  point  in  time  there  would 
be  enough  time  and  if  it  is  before  the  end  of  - is  it  March  - before  the  end 
of  march  of  next  year,  if  he  could  have  it  done  before  the  end  of  March  next 
year  would  be  satisfactory. 

THE  COURT 

That's  when  the  spawning  season  starts? 

MR.  MARCH 

It's  sort  of  that  March,  April,  May,  June,  yeah,  if  we  don't  get  it  done 
then,  then  it  has  to  be  done  later  on  in  the  summer. 

MR.  STEVENS 

I just  want  to  - if  - technically  we've  got  a problem  there  because  we 
have  the  ice  coming  in  whether  this  - whether  it's  going  to  be  possible  to 
remove  this  causeway  in  the  course  of  the  wintertime. 

MR.  MARCH 

What  we  would  - I guess  we  would  either  want  it  done  before  the  end  of 
March  or  between  then  July  1st  or  October  30th  of  '88  would  give  sufficient 
time,  either  - you  know  what  I'm  saying  either  he  does  it  now,  between  now  and 
the  end  of  March  of  '88  or  else  he  does  it  then  after  July  1st  if  he  has  a 
difficulty  doing  it  now.  The  Resources  officers  think  that  he  could  probably 
do  it  now  but  if  there  may  be  some  difficulty  now  - 

THE  COURT 

Well  of  course  we  don't  have  a crystal  ball  to  gaze  into  to  see  what  the 
weather  is  going  to  be  like. 

MR.  MARCH 

That  would  give  him  two  options  though  I think,  do  it  now,  this  winter, 
or  for  some  reason  he  can't  get  it  done  then  he  would  have  next  summer  to  do 
it,  which  is  sort  of  the  old  order  that  was  granted  back  in  February  of  '87, 
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asked  him  to  do  it  in  the  summer  of  '87,  and  then  we're  sort  of  giving  him  two 
time  frames  now,  we're  giving  him  between  now  and  March  of  '88  or  else  - 

THE  COURT 

Causeway  to  be  removed,  well  if  you're  going  to  give  him  the  later  date  I 
might  as  well  just  give  the  later  date  because  he  - by  such  and  such  a time. 

MR.  MARCH 

So  why  don't  we  say  'to  have  it  removed  by  October  30th,  '88,  but  not- 
but  not  to  be  done  between  - that  would  be  between  April  1st,  '88  and  June 
30th,  '88.  The  other  part  of  the  other  - old  order  Your  Honour,  was  that  it 
was  going  to  be  done  under  the  supervision  and  direction  of  the  Ministry  of 
Natural  Resources  officials.  I think  we  would  still  - 

THE  COURT 

But  not  to  be  done  between  April  and  June  of  '88? 

MR.  MARCH 

June  30th  - June  30th,  '88.  April  1st,  '88  to  June  30th,  '88. 

THE  COURT 

June  1st  and  October  - or  sorry,  not  - 
MR.  MARCH 

Not  to  be  done  between  April  1st  to  June  30th. 

THE  COURT 

Probation  Order  amended  accordingly. 

MR.  MARCH 

Yes,  that  would  be  fine  because  the  rest  of  it's  already  in  the  condition 
it  would  be  under  the  supervision  of  the  Ministry  of  Natural  Resources,  we're 
just  changing  dates. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 


R.  V.  MINISTRY  OF  TRANSPORTATION  AND  HIGHWAYS, 
SOUTHWEST  CONTRACTING  LIMITED, 

AND  JAEMAR  CONSTRUCTION  COMPANY  LIMITED 


VAMPLEW,  Prov.  Ct.  J. 


Chilliwack,  March  26,  1987 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - successful  due  diligence 
defence  - provincial  officials  hired  federal  Fisheries  official  to  oversee  the 
project  - only  alternative  to  prevent  damage  would  have  itself  caused  damage 
to  fish  habitat. 

Defences  - due  diligence  - Province  hired  federal  official  to  oversee 
project  and  to  ensure  compliance  - All  parties  were  aware  of  the  threat  of  a 
flash  flood  - Federal  Fisheries  set  the  standard  by  which  the  accused  should 
be  measured  - the  accused  met  the  standard  by  hiring  a federal  Fisheries 
official  and  by  complying  with  his  orders. 

Pollutant  and  Water  Body  - Siltation  originating  from  the  Ted  Creek 
Construction  site  of  the  Coquihalla  Roadway  System  during  a flash  flood  of  Ted 
Creek,  affected  the  Wahleach  Slough. 

Summary:  The  accused  were  charged  with  depositing  a deleterious 
substance  harmful  to  fish  habitat  into  the  Wahleach  Slough  as  a result  of  a 
flash  flood  which  occurred  on  September  5th,  1985.  The  deposit  occurred  after 
a flash  flood  of  Ted  Creek  washed  out  an  in-stream  construction  project 
underway  on  the  Coquihalla  Roadway  System  which  had  been  undertaken  precisely 
to  prevent  such  events  in  the  future.  The  due  diligence  defence  was 
established  because  all  officials  were  concerned  about  avoiding  pollution, 
considerable  negotiation  had  occurred  before  the  project  and  a federal 
employee  was  hired  by  the  provincial  government  to  ensure  compliance  with  the 
Fisheries  Act.  Remedial  measure  taken  afterward  against  heavy  rains  and  flash 
flooding  were  not  taken  beforehand  because  they  themselves  would  have  harmed 
fish  habitat  and  the  threat  of  flash  floods  was  an  unpreventable  potential 
disaster  known  by  all  parties  including  fisheries. 

Held:  The  accused  were  acquitted. 
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R.  c.  MINISTERE  DE  TRANSPORT  ET  HIGHWAYS, 
SOUTHWEST  CONTRACTING  LIMITED, 

ET  JAEMAR  CONSTRUCTION  COMPANY  LIMITED 


VAMPLEW,  Prov.  Ct.  J.  Chilliwack,  26  mars  1987 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  ET  SES  MODIFICATIONS 
(MAINTENANT  LA  LOI  SUR  LES  PECHES  L.R.C.  1985,  CH.  F-14  ET  SES  MODIFICATIONS) 
— DEFENSE  DE  DILIGENCE  RAISONNfiBLE  INVOQUEE  AVEC  SUCCES . 

MOYENS  DE  DEFENSE  — DILIGENCE  RAISONNT^BLE  — TOUTES  LES  PARTIES  ETAIENT 
AU  COURANT  DU  DANGER  DE  CRUE  SUBITE  — LES  PECHES  ONT  FIXE  LA  NORME  SELON 
LAQUELLE  LES  ACTIVITES  DE  L 'ACCUSE  DEVRAIENT  ETRE  MESUREES  — L 'ACCUSE  S 'EST 
CONFORMS  A LA  NORME  EN  ENGAGEANT  UN  REPRESENTANT  DU  MINISTERE  FEDERAL  DES 
PECHES  ET  EN  SUIVANT  SES  ORDRES . 

POLLUANT  ET  COURS  D'EAU  — LORS  D'UNE  CRUE  SUBITE  DU  RUISSEAU  TED,  LA 
FORMATION  DE  VASE  EN  PROVENANCE  DU  CHANTIER  DE  CONSTRUCTION  DE  TED  CREEK, 
INSTALLS  POUR  LE  SYSTEMS  ROUTIER  DE  COQUIHALLA,  A ATTEINT  LE  MARECAGE  DE 
WJUiLEACH. 

RESUME  : LES  DEFENDEURS  ONT  ETE  ACCUSES  POUR  AVOIR  DEPOSE  UNE  SUBSTANCE 
NOCIVE  PREJUDICIT^BLE  A L 'HABITAT  DES  POISSONS  DANS  LE  MARECAGE  WAHLEACH  PAR 
SUITE  D'UNE  CRUE  SUBITE  QUI  EST  SURVENUE  LE  5 SEPTEMBRE  1985.  CE  DEPOT  S' EST 
PRODUIT  APRES  QU'UNE  CRUE  SUBITE  DES  EAUX  DU  RUISSEAU  TED  EUT  LESSIVE  UN 
PROJET  DE  CONSTRUCTION  TOUCHANT  CE  RUISSEAU,  EN  COURS  SUR  LE  SYSTEME  ROUTIER 
DE  COQUIHALLA,  QUI  AVAIT  ETE  ENTREPRIS  JUSTEMENT  POUR  EMPECHER  DE  TELS 
INCIDENTS.  LA  DEFENSE  DE  DILIGENCE  RAISONNABLE  A ETE  ETABLIE,  VU  QUE  TOUS  LES 
REPRESENTANTS  CHERCHAIENT  A EVITER  LA  POLLUTION,  QUE  DE  NOMBREUSES 
NEGOCIATIONS  AVAIENT  EU  LIEU  AVANT  LE  DEBUT  DU  PROJET  ET  QUE  LE  GOUVERNEMENT 
PROVINCIAL  AVAIT  ENGAGE  UN  FONCTIONNAIRE  FEDERAL  POUR  ASSURER  LE  RESPECT  DE  LA 
LOI  SUR  LES  PECHERIES.  LES  MESURES  CORRECTRICES  PRISES  PAR  LA  SUITE  EN  GUISE 
DE  PROTECTION  CONTRE  LES  PLUIES  DILUVIENNES  ET  LES  CRUES  SUBITES  N ' AVAIENT  PAS 
ETE  PRISES  AVANT,  PARCE  QU'ELLS  AURAIENT  ELLES-MEMES  NUI  A L 'HABITAT  DES 
POISSONS  ET  LE  DANGER  DE  CRUE  SUBITE  ETAIT  UN  DESASTRE  POSSIBLE  ET  INEVITABLE 
DONT  TOUTES  LES  PARTIES  ETAIENT  AU  COURANT,  Y COMPRIS  LES  PECHES. 

DECISON  : LES  ACCUSES  ONT  ETE  ACQUITTES. 


Cases/Jurisprudence  : R.  v.  western  Forest  Industries  Ltd.  (19781  9 

C.E.L.R.  57,  2 F.P.R.  269  (B.C.  Prov.  Ct.). 
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Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
R . S . C.  1985  c.  F-14  as  amended . 


Lois  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14  et  ses  modifications 
maintenant  de  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14  et  ses 
modifications. 


REASONS/MOTIF; 

F.  Jensen,  for  the  Crown. 

W.D.  Stewart,  for  the  Ministry  of  Transportation  and  Highways. 

T.S.  Peach,  for  Southwest  Contracting  Limited. 

M.A.  Clemens  and  W.G.  Wharton,  for  Jaemar  Construction  Company  Limited. 

VAMPLEW,  Prov.  Ct.  J.:  The  three  above  named  defendants  stand  charged  with  a 
series  of  counts  under  the  Fisheries  Act  of  Canada , which  in  essence,  alleges 

pollution  of  Wahleach  Slough,  a fish  habitat.  The  Court  heard  eight  days  of 

testimony  consisting  of  eleven  witnesses,  six  for  the  Crown  and  five  for  the 
Defence.  Because  of  the  constraints  of  time  available,  the  Court  requested 
and  received  written  submissions  from  all  Counsel.  The  Court  at  the  outset, 
must  thank  and  commend  Counsel  on  their  lengthy  and  able  submissions. 

The  circumstances  giving  rise  to  these  charges  occurred  out  of  a contract 
relating  to  a portion  of  the  construction  of  the  Coquihalla  Roadway  System 
involving  the  area  of  Ted  Creek  and  the  Wahleach  Slough.  Not  only  was  the 

highway  to  be  expanded  from  two  lanes  to  four  lanes,  the  Ted  Creek  area  was  to 

be  redesigned  to  minimize  the  effect  of  flash  floods.  In  the  past,  Ted  Creek 
was  notorious  for  flash  flooding,  resulting  in  the  washing  out  of  the  Trans 
Canada  Highway,  as  well  as  the  adjacent  main  rail  line  of  the  C.N.R.,  all  of 
which  would  end  up  in  the  Wahleach  Slough,  a well  recognized  spawning  channel. 
In  essence,  a flash  flood  occurred,  and  the  basic  issue  before  the  Court  is 
whether  the  defendants,  collectively,  are  responsible  for  deleterious 
substances  ending  up  in  the  Wahleach  Slough  in  contravention  of  the  Fisheries 

Act. 


I do  not  propose  to  laboriously  go  through  each  of  the  respective 
witnesses'  testimony  as  to  what  occurred.  I find  of  course,  each  witness's 
evidence  to  be  of  significance  and  must  not  be  looked  at  in  isolation,  but 
collectively,  one  in  conjunction  with  the  other.  Nor  do  I intend  to 
meticulously  go  through  all  the  respective  submissions  of  each  Counsel  in 
respect  of  the  various  submissions  in  regard  to  the  individual  counts  alleged. 
I do  not  feel  this  is  necessary  to  resolve  this  matter.  Simplistically, 
despite  the  lengthy  testimony,  I find  the  sole  question  in  issue  is  whether  a 
defence  of  due  diligence  has  been  established;  and  I find  that  it  has,  for  the 
following  reasons. 

It  is  common  ground  that  all  charges  are  offences  of  strict  liability  and 
that  the  defence  of  due  diligence  is  available  to  the  defendants  in  respect  of 
all  charges.  I find  the  evidence  of  all  witnesses  establishes  certain  other 
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common  factors.  It  is  undisputed  that  all  parties.  Fisheries  Federally  and 
Provincial ly,  the  Ministry  of  Highways  and  the  defendant  contractors  were  all 
concerned  about  avoiding  pollution  or  destruction  of  the  fish  habitat. 
Considerable  negotiations  took  place  well  in  advance  and  throughout  the 
contract  to  ensure  that  the  interest  of  the  Federal  Fisheries  would  be 
complied  with  in  order  to  avoid  any  breaches  of  the  Fisheries  Act.  The  very 
fact  that  Fred  Andrew  was  hired  under  the  terms  and  conditions  he  was,  is 
demonstrative  of  that  fact.  He  was  the  Federal  Fisheries  nominee  who  was  paid 
for  by  the  Provincial  Ministry  of  Highways  to  ensure  compliance  with  the 
Federal  Fisheries  Act,  He  reviewed  the  very  plans  for  which  the  contract  was 
awarded,  and  attended  on  site  to  review  Fisheries  concerns.  Suffice  it  to 
say,  I find  that  Mr.  Andrew  was  the  best  defence  witness  called  in  these 
proceedings,  and  his  evidence,  in  conjunction  with  the  balance  of  the 
defendants'  witnesses,  places  the  evidence  in  its  proper  perspective  and  is  in 
line  with  the  defendants'  submissions. 

In  response  to  the  submission  that  there  was  no  acquiescence  in  the 
gamble  that  the  defendants  were  taking,  I find  the  evidence  infers  to  the 
contrary.  I find  that  all  parties,  that  is  including  Fisheries,  knew  that 
Ted  Creek  was  of  a prime  flash  flood  nature.  The  very  fact  that  any  project 
was  being  undertaken  at  this  site  had  the  inherent  possibility  of  problems 
from  flash  floods.  Potentially,  what  was  being  done  here  was  a once  and  for 
all  solution  to  build  a two  hundred  year  answer  to  this  danger  and  in  the 
words  of  Mr.  Andrew,  in  his  cross  examination,  no  diversion  channel  could 
conceivably  respond  to  a flash  flood  as  known  in  the  past.  The  existence  or 
presence  of  a large  gravel  pile  is  frankly  in  the  Court's  view,  irrelevant. 
Even  if  it  had  not  been  there  on  the  day  in  question,  there  would  have  still 
been  damage  done  by  the  water's  flow.  The  troublesome  fact  is  as  revealed 
through  the  evidence  of  the  witnesses,  Langer  and  Ranta,  that  there  was  an 
alternative  possible  solution  to  the  problem  which  was  only  finally  put  into 
place  after  the  5th  of  September  by  means  of  dyking  and  backing  the  flow  up 
the  Wahleach  Slough.  This  method  could  have  been  adopted  from  the  very  outset 
of  the  project.  The  fact  that  it  was  not  done  is  understandable  since  the 
fish  habitat  would  obviously  be  affected.  In  the  words  of  Mr.  Ranta,  the 
"sacred  cow"  would  have  been  infringed.  Consequently,  the  Court  infers  that 
knowledge  of  the  potential  risk  that  a gamble  was  in  fact  being  taken  by 
Fisheries  as  well,  since  through  their  own  witness  and  consultant  no  diversion 
channel  would  or  could  be  effective  if  there  ever  was  a flash  flood. 

The  dynamics  of  the  site  and  proposed  method  of  construction  were  known 
to  all  parties  well  in  advance  of  on-site  construction.  I accept  and  find 
that  everything  was  done  by  all  parties  to  minimize  normal  anticipated  hazards 
to  the  environmentally  sensitive  areas.  The  diversion  channel  was  never  built 
for  anything  other  than  to  handle  the  normal  flow  of  water  from  Ted  Creek.  I 
find  it  was  never  intended  to  protect  for  flash  floods  and  this  was  an 
accepted  fact  by  all  parties  including  Fisheries. 

The  Court  finds  the  lengthy  and  detailed  evidence  presented  only 
underlines  and  emphasizes  the  fact  that  all  parties  were  concerned,  all 
parties  co-operated  within  reasonable  limits.  Once  again,  the  evidence  of 
Mr.  Andrew  echoes  his  satisfaction  that  all  parties  were  aware  and  concerned. 
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In  addition,  Mr.  MacDonald's  testimony  corroborates  the  presence  of 
co-operation  and  responsibility  by  the  defendants.  Normal  problems  were 
discussed  and  solutions  found.  There  is  not  one  shred  of  evidence  which 
demonstrates  the  defendants  knowingly  or  willfully  ignored  a known  problem 
during  the  course  of  the  contract  prior  to  the  5th  of  September.  I find 
nothing  unusual  or  remarkable  that  Mr.  MacDonald  was  of  the  view  that  if  heavy 
rains  resulting  in  flash  floods,  that  the  site  would  be  a disaster.  I find 
that  this  was  known  by  all  parties  including  Fisheries. 

Much  has  been  made  of  the  on-site  meeting  of  the  2nd  of  July  between 
Fisheries  namely  Mrs.  Teskey  and  Mr.  Ranta  of  Highways  and  others.  I find 
having  had  the  benefit  of  listening  to  the  witnesses  themselves,  that  I 
certainly  do  find  and  accede  to  the  submissions  that  there  was  a clash  of 
personalities  between  Teskey  and  Ranta.  I make  this  finding  in  no  way 
intending  any  disrespect  to  either  witness,  but  find  their  mutual  frustration 
with  each  other  was  more  than  evident  in  their  testimony.  Mrs.  Teskey 
throughout  her  evidence,  candidly  acknowledged  that  she  was  not  an  Engineer 
and  was  only  expressing  her  horror  when  looking  at  the  site,  that  if  a flash 
flood  occurred,  there  would  or  could  be  a disaster.  Frankly,  I find  that  that 
was  evident  to  everyone  as  well  as  it  was  evident  to  everyone  that  there  was 
no  possible  solution  if  a flash  flood  did  occur.  I find  the  very  nature  of 
the  site  did  not  lend  itself  to  any  other  solution  other  than  what  was  being 
done  as  explained  by  Mr.  Ranta.  I am  satisfied  that  in  his  frustration  he 
displayed  a cavalier  or  a non-caring  attitude  in  the  eyes  of  Mrs.  Teskey  which 
caused  her  to  react  the  very  way  she  did.  The  Court  finds  that  all  that  can 
be  inferred  from  this  meeting  was  the  fact  that  was  already  known  by  all 
parties  that  if  a flash  flood  occurred,  there  would  be  a problem  which  in  fact 
did  manifest  itself  on  the  5th  day  of  September.  I find  that  what  was  done  on 
site  subsequent  to  that  meeting  was  done  within  reasonable  limits  by  the 
defendants.  Their  response  to  providing  a schedule  as  requested  in  the  letter 
of  the  2nd  of  August  by  Fisheries  and  their  subsequent  conduct  does  not,  in 
the  Court's  opinion,  demonstrate  an  uncaring  attitude,  but  to  the  contrary, 
one  that  is  reasonably  responsible  as  dictated  by  the  demands  of  the 
construction  site  itself.  I do  not  find  that  there  is  in  any  way  flagrant 
conduct  by  any  of  the  defendants  which  would  illustrate  other  than  what  a 
reasonable,  diligent  party  would  do  in  the  circumstances. 

I find  as  a fact,  that  on  the  5th  day  of  September,  1985,  siltation 
occurred  in  Wahl  each  Slough  and  is  in  fact  a deleterious  substance  which 
originated  from  the  construction  site  in  Ted  Creek.  I find  the  evidence  of 
all  the  witnesses  namely,  Teskey,  Kriegl,  Ranta  and  the  others,  when  they  met 
at  the  site  on  the  5th  of  September  and  agreed  to  do  something,  that  that  is 
the  only  logical  inference  to  be  drawn  from  the  evidence  that  a flash  flood 
occurred  resulting  in  siltation.  The  course  of  conduct  of  what  followed  in 
trying  to  remedy  the  situation  I prefer  and  accept  the  evidence  of  the 
defendants'  witnesses  as  to  what  was  done.  Their  conduct  I find  was 
reasonable  in  view  of  all  the  circumstances  existing  at  that  time  and  that 
further  siltation  occurred  while  trying  to  remedy  the  problem  which  minimizes 
the  weight  of  the  Crown  witnesses,  Langer  and  Dane  some  days  later. 
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I accept  the  submission  that  a proper  inference  to  be  drawn  from  the 
whole  of  the  evidence  is  that  Fisheries  set  the  standard  by  which  the  accused 
should  be  measured.  In  other  words,  all  communication  between  Fisheries  and 
the  defendants  is  consistent  with  the  concept  of  a "window  of  opportunity"  to 
get  the  works  completed. 

To  put  it  succinctly,  in  the  words  of  the  witness,  Andrew,  the  general 
philosophy  was: 

"One  reason  for  the  Department  of  Fisheries  approval  of 
this  project,  was  that  the  debris  torrent  basin  would  have 
an  advantage  to  Fisheries,  in  that  it  would  collect  a lot 
of  that  debris  and  prevent  it  from  going  down  onto  the 
spawning  channel,  so  Fisheries  was  prepared  to  accept  a 
little  bit  of  interim  damage,  during  the  construction 
process,  for  the  eventual  gain  of  the  debris  torrent 
basin. 

Q.  So,  in  other  words,  to  put  it  in  simple  terms,  we'd 
have  some  short-term  pain  for  some  long-term  gain?" 

And  further,  the  Court  accepts  the  submission  that  it  was  within 
Fisheries  power  and  more  particularly,  Mr.  MacDonald's  and  Mr.  Andrew's,  to 
order  the  closing  of  works  or  undertakings: 

"Q.  All  right.  And  were  you  satisfied  that  that  was  a 
sufficient  solution  to  the  problems  that  you  saw  at 
the  site  on  the  26th  of  July? 

A.  It  served  its  purpose  in  that,  as  I say,  made  the 

contractor  and  Highways  Department  aware  that  the 
time  was  fast  approaching  when  damage  might  be 

expected,  and  if  this  occurred,  the  work  would  --  the 
Department  of  Fisheries  would  be  compelled  to  stop, 
cease,  cause  the  contractor  to  cease  all  in-stream 
work,  so  that  in  that  sense,  and  in  the  sense  that  it 
requested  the  contractor  to  supply  a schedule  of 
completion,  it  achieved  that  purpose,  yes. 

Q.  Did  you  see  the  schedule  when  it  was  completed? 

A.  Yes,  I saw  that  schedule. 

Q.  And  were  you  content  with  the  contents  of  the 

schedule,  as  you  saw  it? 

A.  Not  content,  no,  it  would  be  wrong  to  say  I was 

content,  but  under  the  circumstances,  there  was  so 

much  work  to  be  done  and  the  contractor  assured,  in 
his  letter,  that  this  work  would  be  done  in  an 
environmentally  sound  manner  and  that  this  schedule 
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was  environmentally  sound,  it  was  the  best  that  could 
be  expected  under  the  circumstances." 

Further,  the  reference  to  the  decision  of  Regina  vs.  western  Forest 
Industries  Limited,  1978,  9 CELR,  Page  57,  and  the  remarks  of  His  Honour 
Judge  Giles  are  appropriate  and  applicable  to  the  case  at  bar. 

"After  many  years,  man  in  general,  and  industry  in 
particular,  have  finally  become  aware  of  the  great  deal  to 
protect  our  natural  resources,  including  fish  and 
wildlife.  No  one  longer  questions  this.  If,  however, 
environmentalists  are  to  continue  their  good  work,  or  for 
that  matter,  hold  their  own,  then  they  must  maintain  a 
basic  minimum  level  of  good  public  relations.  To 
accomplish  this  end,  they  should  rid  their  ranks  of 
crackpots  and  zealots  and  above  all,  eschew  the  power 
hungry  bureaucratic  when  in  the  throes  of  an  ego  trip. 

Nature  provides  abundantly  - the  environment  has  survived 
forest  fires,  cave-ins,  and  earthquakes  from  time 
immemorial;  rivers  have  been  diverted  from  their  courses, 
human  and  animal  populations  have  been  decimated  by 
plague,  flood,  fire  and  famine.  But  life  survives  and 
returns;  its  seems  little  more  is  required  beyond 
reasonable  monitoring  from  time  to  time,  when  nature  may, 
on  rare  occasions,  seem  to  be  getting  the  worst  in  the 
fight  for  survival. 

When  an  irreconcilable  conflict  of  interest  develops 
between  man  and  his  environment,  then  the  interest  of  man 
of  necessity  must  be  deemed  to  be  paramount." 

I certainly  do  not  suggest  in  any  way  by  adopting  the  above  quotation 
that  any  of  the  witnesses  in  these  proceedings  are  "crackpots  or  zealots 
eschewing  the  power  hungry  bureaucrat  when  in  the  throes  of  an  ego  trip",  but 
to  the  contrary. 

I find  the  evidence  irrefutable  that  all  parties,  including  Fisheries, 
embarked  upon  a common  goal  to  redesign  Ted  Creek  to  reduce  the  potential  harm 
to  the  substantially  known  fish  habitat  of  Wahleach  Slough,  and  that  despite 
the  best  efforts  of  all,  nature  still  prevailed  by  the  flash  flooding  on  the 
day  in  question. 

Accordingly,  there  will  be  an  acquittal  registered  in  regard  to  all 
counts  in  respect  of  all  the  defendants,  since  the  Court  is  satisfied  the 
defence  of  due  diligence  by  all  parties  has  been  established. 
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PROVINCIAL  COURT  OF  NEWFOUNDLAND 

R.  V.  MOUNT  PEARL  COUNCIL 


WOODROW,  Prov.  Ct.  J.  June  9,  1986 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  para.  31(1)  (now 
para.  35(1)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  harm  to  fish 
habitat  - para.  33(7)  (now  para.  41(2)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as 
amended)  court  orders  - fine  and  order  imposed  - harm  to  fish  habitat  as  a 
result  of  river  clean-up  - order  requiring  federal  Fisheries  officials  to 
educate  town  council  members  on  local  river  fish  habitat  - inappropriate  to 
prosecute  where  the  effect  of  conviction  is  to  penalize  town's  earnest 
efforts,  in  good  faith,  to  clean  up  the  local  environment. 

Sentencing  - SlOO  fine  imposed  plus  order  under  33(7)  (now  para.  41(2) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - order  stipulates  that 
Fisheries  officials  review  federal  document  on  Newfoundland  rivers  and  fish 
habitat  with  the  Mount  Pearl  town  council  - judge  expressed  disapproval  with 
prosecution  route  in  circumstances  where  town  had  acted  out  of  environmental 
concern  - accused  was  a town  therefore  conditional  discharges  and  probation 
orders  inappropriate  - citizens  acted  in  good  faith  under  a provincial  license 
to  clean  up  debris  from  a stream  - river  had  already  been  "channelized"  which 
meant,  according  to  the  evidence,  that  the  fish  habitat  was  virtually 
non-existent. 

Harmful  Activity  and  Water  Body:  Castor's  Brook  (Smallwood  Drive  River) 
Mount  Pearl,  Newfoundland. 

Summary;  A small  town  in  Newfoundland  decided  to  clean  up  its  local  foul 
smelling,  debris-laden  river.  It  obtained  provincial  license,  hired  a 
contractor,  and  accomplished  the  task  out  of  concern  for  the  local 
environment.  It  had  no  knowledge  that  federal  approval  was  required  and 
therefore  acted  in  good  faith.  The  judge  found  all  of  the  essential  elements 
of  the  offence  to  be  present  and  convicted  the  town.  He  imposed  a $100  fine, 
taking  into  account  all  of  these  factors,  including  the  evidence  presented 
from  a federal  department  of  Fisheries  document  which  indicated  that 
"channelized"  rivers  (of  which  this  is  one)  have  little  or  no  fish  habitat 
value.  He  also  made  an  order  under  para.  33(7)  Fisheries  Act  R.S.C.  1970,  c. 
F-14,  as  amended  (now  para.  41(2)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as 
amended)  that  federal  Fisheries  officials  and  the  town  council  sit  down  and 
review  together  the  information  contained  in  federal  Fisheries  documentation 
on  local  provincial  fish  habitat.  Finally,  the  judge  expressed  disapproval 
with  the  prosecution  route  selected  by  federal  Fisheries  officials  and 
commented  that  the  town's  conscious  efforts  to  clean  up  the  environment  were 
being  inappropriately  penalized. 


Held;  The  town  was  found  guilty. 
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R.  c.  MOUNT  PEARL  COUNCIL 


WOODROW,  Prov.  Ct.  J. 


9 juin  1986 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14  ET  SES  MODIFICATIONS, 
PAR.  31(1),  (MAINTENANT  LE  PARAGRAPHE  35(1)),  ET  LE  PAR.  33(7)  (MAINTENANT  LE 
PAR.  41(2)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES 
MODIFICATIONS)  - TUiENDE  ET  ORDONNANCE  — PREJUDICE  CAUSE  A L'HTLBITAT  DES 
POISSONS  LORS  DU  NETTOYAGE  DE  LA  RIVIERE  — ORDONNANCE  ENJOIGNANT  AUX 
REPRESENTANTS  FEDERAUX  DES  PECHES  D ' INSTRUIRE  LES  MEMBRES  DU  CONSEIL  DE  VILLE 
AU  SUJET  DE  L 'HfiBITAT  DES  POISSONS  DE  LA  RIVIERE  LOCALE  — INOPPORTUNITE 
D' INTENTER  DES  POURSUITES  SI  L'EFFET  DE  LA  CONDAMNATION  SERA  DE  PENALISER  LA 
VILLE  POUR  LES  EFFORTS  SERIEUX  QU'ELLE  A FAITS,  DE  BONNE  FOIE,  AFIN  DE 
NETTOYER  L ' ENVIRONNEMENT  L0C7YL. 


PEINE  - 7YMENDE  DE  100  $ ASSORTIE  D'UNE  ORDONNANCE  VISEE  AU  PAR.  33(7)  LOI 
SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  (MAINTENANT  LE  PAR.  41(2)  DE  LA  LOI 
SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  — AUX  TERMES  DE 
L • ORDONNANCE , LES  FONCTIONNAIRES  DES  PECHES  DOIVENT  EXAMINER,  AVEC  LE  CONSEIL 
MUNICIPTUj  DE  MOUNT  PEARL,  UN  DOCUMENT  FEDERAL  AU  SUJET  DES  RIVIERES  ET  DE 
L' HABITAT  DES  POISSONS  A TERRE-NEUVE  — LE  JUGE  A DESAPPROUVE  L' OPTION  DE 
POURSUIVRE,  ETANT  DONNE  QUE,  DANS  LES  CIRCON STANCE S , LA  VILLE  AVAIT  AGI  EN  VUE 
DE  PROTEGER  L ' ENVIRONNEMENT  — LA  LIBERATION  CONDITIONNELLE  ET  L' ORDONNANCE  DE 
PROBATION  NE  CONVIENNENT  PAS  PARCE  QUE  L 'ACCUSE  EST  UNE  VILLE  — DES  CITOYENS 
ONT  AGI  DE  BONNE  FOI  AUX  TERMES  D'UN  PERMIS  PROVINCIAL  VISANT  L' ENLEVEMENT  DES 
DEBRIS  DANS  UN  RUISSEAU  — LA  RIVIERE  AVAIT  DEJA  ETE  «CANALISEE» , CE  QUI 
SIGNIFIE,  D'APRES  LA  PREUVE,  QUE  L' HABITAT  DES  POISSONS  ETAIT  PRATIQUEMENT 
INEXISTANT. 


ACTIVITE  PREJUDICIfiBLE  ET  COURS  D'EAU  : RUISSEAU  CASTORS  (RIVIERE  DE  LA 
PROMENADE  SMALLWOOD)  A MOUNT  PE7YRL,  A TERRE-NEUVE . 

RESUME  : UNE  PETITE  VILLE  DE  TERRE-NEUVE  A DECIDE  DE  NETTOYER  LA  RIVIERE 
NAUSEABONDE  ET  CHARGEE  DE  DEBRIS  QUI  PASSAIT  PJUi  CETTE  LOCAL  ITS.  ELLE  A 
OBTENU  UN  PERMIS  PROVINCIAL , ENGAGE  UN  ENTREPRENEUR  ET  PROCEDE  A CETTE  TACHE 
EN  VUE  D'AMELIORER  L ' ENVIRONNEMENT  LOCAL.  ELLE  NE  SAVAIT  PAS  QUE 
L 'AUTORISATION  DU  FEDERAL  ETAIT  NECESSAIRE  ET  ELLE  A DONC  AGI  DE  BONNE  FOI. 
LE  JUG  A CONCLU  QUE  TOUS  LES  ELEMENTS  ESSENTIELS  DE  L ' INFRACTION  ETAIENT 
PRESENTS  ET  A CONDAMNE  LA  VILLE.  IL  LUI  A IMPOSE  UNE  AMENDE  DE  100  $ EN 
TENANT  COMPTE  DE  TOUS  CES  FACTEURS,  Y COMPRIS  LA  PREUVE,  ETABLIE  P7YR  UN 
DOCUMENT  DU  MINISTERE  FEDERAL  DES  PECHES,  QUI  INDIQUAIT  QUE  LES  RIVIERES 
<<CANALISEES))  ( COMME  DANS  LE  PRESENT  CAS)  NE  POSSEDAIENT  AUCUNE  VALEUR,  OU  TRES 
PEU,  POUR  CE  QUI  EST  DE  L'HT^BITAT  DES  POISSONS.  IL  A AUSSI  ORDONNE,  EN  VERTU 
DU  PARAGRAPHE  33(7)  (MAINTENANT  LE  PARAGRAPHE  41(2)),  AUX  RESPONSABLES 
FEDERAUX  DES  PECHES  ET  AU  CONSEIL  DE  VILLE  D' EXAMINER  ENSEMBLE  L ' INFORMATION 
CONTENUE  DANS  LA  DOCUMENTATION  DU  MINISTERE  FEDERAL  DES  PECHES  AU  SUJET  DE 
L' HABITAT  DES  POISSONS,  SUR  LES  PLANS  LOCAL  ET  PROVINCIAL.  ENFIN,  LE  JUGE  A 
CRITIQUE  LE  CHOIX  DES  RESPONSABLES  FEDERAUX  DES  PECHES  D' INTENTER  DES 
POURSUITES  ET  A FAIT  REMARQUER  QU ' IL  NE  CONVENAIT  PAS  DE  PENALISER  LA  VILLE 
POUR  SES  EFFORTS  CONSCIENTS  EN  VUE  DE  NETTOYER  L 'ENVIRONNEMENT. 
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DECISION  : LA  VILLE  A ETE  DECLAREE  COUP  ABLE . 


CaSGS/Juri Sprudence  : Northwest  Failing  Contractors  Ltd.  v.  R.  [1980]  2 
S.C.R.  292,  113  D.L.R.  (3d)  1,  [1981]  1 W.W.R.  681,  2 F.P.R.  296  (S.C.C.). 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 


Loi  sur  les  pecheries^  S.R.C.  1970,  ch.  F-14  et  SGS  modifications, 
maintenant  de  la  Loi  sur  les  peches^  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 

Authorities/Doctrine:  D.  de  Graaf,  urban  Development  Guidelines  for  the 
Protection  of  Fish  Habitat  in  Insular  Newfoundland  (St.  John' SI  Department  Of 
Fisheries  and  Oceans,  1983). 


REASONS/MOTIF: 

WOODROW,  Prov.  Ct.  J.  (Orally):  The  Town  of  Mount  Pearl  is  charged  in  an 
information  that  between  the  23rd  and  the  30th  day  of  September,  1985,  at  or 
near  Castor's  Brook,  which  is  also  known  as  the  Smallwood  Drive  River,  Mount 
Pearl,  Newfoundland,  that  the  town  did  unlawfully  carry  on  a work  or 
undertaking  that  resulted  in  the  harmful  alteration  of  the  fish  habitat 
contrary  to  Section  31(1)  of  The  Fisheries  Act,  thereby  committing  an  offence 
punishable  under  Section  31(3)  (a)  of  The  Fisheries  Act  as  amended.  The 
legislative  contact  of  the  various  subsections  of  The  Fisheries  Act  is  as 
follows:  Section  31(1)  states,  "no  person  shall  carry  on  any  work  or 
undertaking  that  results  in  the  harmful  alteration,  disruption,  or  destruction 
of  a fish  habitat".  Section  31(2)  states,  "no  person  contravenes  subsection  1 
by  causing  the  alteration,  disruption,  or  destruction  of  fish  habitat  by  any 
means  or  under  any  condition  authorized  by  the  minister  or  under  regulations 
made  by  the  governor  in  council  under  the  act".  Lastly  Section  31(3)  (a) 
states  that  "every  person  who  contravenes  subsection  1 is  guilty  of  an  offence 
and  liable  (a)  on  summary  conviction  to  a fine  not  exceeding  $5000.00  for  a 
first  offence  and  not  exceeding  $10,000.00  for  each  subsequent  offence.  Now 
Section  91  head  12  The  constitution  Act,  1867,  gives  the  Federal  Government 
legislative  authority  for  the  sea  coast  and  inland  fisheries.  In  Northwest 
Falling  Contractors  Limited  and  The  Queen  the  Supreme  Court  of  Canada 
reaffirmed  the  federal  legislative  power  of  Section  91  head  12  is  aimed  at  the 
protection  and  preservation  of  the  fisheries.  Mr.  Justice  Martlyn  speaking 
for  unanimous  court  stated  that  the  power  to  control  and  regulate  the  resource 
must  include  the  authority  to  protect  all  those  creatures  which  form  part  of 
the  system.  Accordingly,  I am  satisfied  that  Section  31(1)  which  prohibits 
the  harmful  alteration  of  a fish  habitat  is  intra  vires  parliament  in  that  it 
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is  concerned  with  the  protection  and  preservation  of  fisheries.  The  evidence 
before  the  court  is  that  the  Town  of  Mount  Pearl  did  not  apply  to  the 
Department  of  Fishereies  and  Oceans  for  a permit  to  alter  the  fish  habitat. 
Mr.  Oxford,  the  operation  manager  of  the  town,  was  unaware  he  had  to  apply  for 
a permit  from  Fisheries  and  Oceans.  He  did  apply  for  a permit  from  the 
Provincial  Department  of  the  Environment  for  approval  for  stream  clean-up  and 
removal  or  debris  and  was  issued  a certificate-  of  approval  on  behalf  of  the 
town.  Ignorance  of  the  law  is  not  a defence  for  the  Town  of  Mount  Pearl,  but 
there  is  no  doubt  that  the  Town  of  Mount  Pearl  was  acting  in  in  good  faith 
when  they  undertook  to  clean  up  the  Smallwood  Drive  River.  The  initial 
request  to  the  Town  of  Mount  Pearl  to  clean  up  the  Smallwood  Drive  River  came 
from  the  citizens  who  live  adjacent  to  the  river.  The  complaints  were  that 
there  was  garbage  in  the  river,  foul  smells,  complaints  about  rats,  and  the 
accumulation  of  garbage  and  debris  in  the  river  resulted  in  flooding  to  the 
adjacent  housing  along  Smallwood  Drive.  Mr.  Art  McDonald,  a resident  of  the 
area,  stated  in  evidence  "it  was  to  the  point  you  couldn't  stand  the  odour  of 
the  river  when  you  go  by  it,  the  old  slime,  and  there  was  rubber  tires, 
sticks,  hub  caps,  you  name  it  was  in  the  river".  Mr.  Oxford,  the  operation 
manager  for  the  Town  of  Mount  Pearl,  stated  in  evidence  "that  is  so  close  as  I 
ever  came  to  raw  sewerage  without  calling  it  raw  sewerage".  Mr.  Oxford  on 
behalf  of  the  Town  of  Mount  Pearl  applied  for  and  received  a certificate  of 
approval  to  clean  up  the  river.  He  chose  Mr.  Vince  Norman,  a heavy  equipment 
operator,  to  perform  the  work.  Between  September  23  and  the  30th,  Mr.  Norman 
cleaned  the  river  bottom  working  approximately  35  hours  in  total.  Mr.  Norman 
had  cleaned  the  river  on  two  previous  occasions  using  a 920  cat  loader,  and 
did  so  again  on  this  occasion  with  the  approval  of  the  Provincial  Department 
of  the  Environment.  There  is  no  doubt  that  the  area  in  question  was  a fish 
habitat  as  defined  in  the  Act.  Mr.  Loader  himself  who  operated  the  920  cat 
loader  saw  fish  in  the  area,  likewise  the  Department  of  Fisheries  and  Oceans 
officials  who  electrofish  the  area  on  October  9 found  the  stream  to  contain 
brook  and  brown  trout.  The  evidence  of  Mr.  Hugh  Vain  and  Marvin  Barnes  who 
are  fisheries  biologists  and  experts  in  their  field  lead  me  to  conclude  beyond 
a reasonable  doubt  that  there  was  a harmful  alteration  to  the  fish  habitat, 
and  that  as  a result  of  the  work  siltation  occurred  which  is  harmful  to  the 
gill  membrane  tissue  of  the  fish  as  well  as  causes  smothering  of  eggs  in  the 
stream.  I am  not  satisfied  beyond  a reasonable  doubt  that  the  cleaning  was 
otherwise  harmful  to  the  fish  habitat.  I base  this  observation  on  the 
following  facts:  The  stream  was  channelized  in  the  early  70 's  before  this 
legislation  was  enacted.  The  publication  urban  Development  Guidelines  for  the 
Protection  of  Fish  Habitat  in  Insular  Newfoundland  Which  waS  prepared  by  the 
Department  of  Fisheries  and  Oceans  states  on  page  62  that  channelized  streams 
provide  little  or  no  useful  fish  habitat.  This  being  the  case,  I find  it 
difficult  to  see  how  cleaning  debris  from  an  area  which  provided  little  or  no 
useable  fish  habitat  would  result  in  worse  habitat.  In  this  instance  one 
could  only  conclude  that  the  negative  factors  upon  which  the  fisheries 
biologists  were  testifying  were  factors  resulting  from  the  original 
channelization  of  the  river  as  opposing  to  the  cleaning  of  the  river.  Just 
the  same  I am  satisfied  that  there  was  a harmful  alteration  to  the  fish 
habitat,  and  that  the  removal  of  the  debris  caused  siltation  which  is  harmful 
to  fish.  Accordingly  the  court  has  no  other  alternative  but  to  impose  a 
finding  of  guilt.  Ms.  Fagan,  anything  on  sentencing? 
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MS.  FAGAN 

No,  Your  Honour. 
THE  COURT 


Mr.  — ? 

A.  No,  Your  Honour. 

THE  COURT 

The  courts  and  the  public  are  increasingly  more  concerned  over  offences 
relating  to  the  protection  and  preservation  of  fisheries.  In  order  to  show 
its  concern  the  courts  have  on  many  occasions  imposed  maximum  penalties.  In 
this  particular  case,  however,  the  Town  of  Mount  Pearl  was  acting  in  good 
faith  in  cleaning  up  and  removing  debris  from  the  Smallwood  stream.  In  fact 
the  area  was  becoming  a health  hazard.  In  that  the  town  were  acting  in  good 
faith  and  were  well  motivated,  I am  satisfied  that  only  a nominal  penalty 
should  be  imposed.  In  my  opinion,  this  case  should  have  been  better  dealt 
with  by  way  of  diversion  with  the  town  especially  since  the  town  had  already 
displayed  its  concern  with  environmental  issues.  Such  a prosecution  leaves 
the  public  wondering  why  the  town  would  be  prosecuted  for  cleaning  up  a stream 
and  thereby  removing  the  objectional  stench,  debris,  rats,  and  flooding 
problems  to  residents  of  the  area.  Nevertheless,  the  town  has  been  found 
guilty,  and  I must  impose  a sentence.  In  that  the  accused  is  a town 
conditional  discharges  and  probation  orders  are  inappropriate.  Because  the 
town  has  displayed  good  faith  and  motivation,  I am  sure  such  an  incident  will 
not  be  repeated  in  future.  Given  the  circumstances  of  this  case,  a nominal 
fine  of  $100.00  is  imposed,  however;  in  order  to  allay  further  concerns  that 
the  town  may  be  unaware  of  its  responsibilities  concerning  the  Fisheries  Act, 
I will  make  an  order  under  Section  33(7)  that  senior  town  officials  meet  with 
the  Department  of  Fisheries  and  Oceans  to  review  their  document  entitled. 
Urban  Development  Guidelines  for  the  Protection  of  Fish  Habitat  in  Insular 
Newfoundland,  I would  like  to  repeat  that  in  my  opinion  that  this  case 
certainly  would  have  been  better  dealt  with  by  way  of  diversion,  especially 
since  the  town  has  already  displayed  its  concern  with  environmental  issues. 
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TERRITORIAL  COURT  OF  THE  NORTHWEST  TERRITORIES 

R.  V.  NORTHWEST  TERRITORIES  POWER  CORPORATION 


BOURASSA,  J.,  Terr.  Ct.  J.  -Rankin  Inlet,  December  6,  1989 

Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended,  para.  36(3),  41(2) 
(formerly  paras.  33(2),  33(7)  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended) 
- oil  spill  - guilty  plea  - fine  and  order  to  publicize  an  apology  together 
with  photographs  of  corporate  directors  imposed  - prior  leniency  in 
enforcement  with  previous  owners  of  the  company  was  not  a mitigating  factor  in 
sentencing  - sentence  should  promote  respect  for  the  law  and  responsibility 
for  one's  actions,  not  merely  deterrence. 

Sentencing  - $15,000  fine  and  order  to  make  a public  apology,  including 
photographs  of  corporate  directors  imposed  - prior  government  leniency  in 
enforcement  with  previous  owners  of  polluting  company  is  not  a mitigating 
factor  in  sentencing  - sentence  should  promote  respect  for  the  law  - strong 
penalties  imposed  in  other  jursidictions  for  similar  offences  were  considered. 

Pollutant  and  Water  Body:  3,000  litres  of  water  and  fuel  oil  poured  from 
opened  valve  in  storage  tank  into  Hudson's  Bay. 

Summary;  The  company  pleaded  guilty  to  letting  fuel  flow  into  Hudson's 
Bay  because  a "taste  testing"  method  failed.  The  employee  opened  a tank  valve 
to  let  water  out  of  the  bottom  of  the  tank,  and  was  to  close  the  valve  once  he 
could  taste  fuel  in  the  water.  Three  thousand  litres  of  fuel  were 
consequently  released. 

The  Fisheries  Act  transcends  the  ownership  and  operation  and  the  lives  of 
corporations  and  represents  a continuing  standard  of  care.  The  company  argued 
that  the  Department  of  Fisheries  and  Oceans  had  been  previously  very  lenient 
with  the  corporation  before  the  present  owners  bought  the  company.  The  court 
ruled  that  prior  leniency  in  enforcement  with  numerous  oil  spills  cannot  be 
used  to  mitigate  sentence,  particularly  in  oil  spills,  the  strong  public 
concern  for  environmental  protection  and  significant  penalties  imposed  in 
other  jurisdictions.  Penalties  should  exceed  the  cost  of  compliance.  The 
'cost  of  doing  business'  mentality  cannot  be  condoned.  In  sentencing  one  must 
promote  respect  for  the  law  and  a sense  of  responsibility  for  its  actions,  as 
well  as  deterrence. 

Based  on  sentencing  criteria  in  united  Keno  hui  nines ^ this  corporation 
has  a significant  ability  to  pay,  has  no  remedial  procedures  in  place,  no 
corporate  presence  at  the  trial,  negligent  behaviour  in  employing  the  "taste 
test",  and  grudging  acceptance  of  legal  liability.  Fine  imposed  is  $15,000, 
together  with  an  order  for  a public  apology  to  local  citizens,  one  quarter 
page  in  height,  in  several  local  newspapers,  complete  with  photographs  of  all 
of  the  corporate  directors. 
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R.  c.  NORTHWEST  TERRITORIES  POWER  CORPORATION 


BOURASSA, 

J. 

Rankin  Inlet,  6 decembre 

1989 

LOI 

SUR  LES 

PECHES,  S.R.C. 

1970, 

CH. 

F-14  ET  SES  MODIFICATIONS, 

PAi?. 

33(2)  ET 

33(7) 

( MAI NTENANT  PAR . 

36(3) 

ET 

41(2)  DE  LA  LOI  SUR  LES  PECHES, 

L.R.C.  1985,  CH. 

F-14  ET  SES  MODIFICATIONS) . 

PEINE  — AMENDE  DE  15  000  $ ET  UNE  ORDONNANCE  DE  PRESENTER  UNE  LETTRE 
D' EXCUSES  PUBLIQUE  AVEC  LES  PHOTOS  DE  LA  CONSEIL  D ' ADMINISTRATION . 

POLLUANT  ET  COURS  D'EAU  : DEVERSEMENT,  DANS  LA  BALE  D 'HUDSON,  DE 
3 000  LITRES  D'EAU  ET  DE  CARBURANT  A CAUSE  DE  L'OUVERTURE  D'UNE  SOUP  APE  D'UN 
RESERVOIR. 

RESUME  : LA  COMPAGNIE  A PLAIDE  COUP ABLE  A L ' ACCUSATION  D ' AVOIR  LAISSE 
ECHAPPER  DU  CARBURANT  DANS  LA  BALE  D' HUDSON  A CAUSE  DE  L'ECHEC  D'UNE  METHODE 
DE  ((TEST  PAR  LE  GOUT» . L' EMPLOYE  AVAIT  OUVERT  UNE  SOUPAPE  D'UN  RESERVOIR  POUR 
LAISSER  SORTIR  L ' EAU  AU  FOND  DU  RESERVOIR,  ET  IL  DEVAIT  REFERMER  LA  SOUPAPE 
UNE  FOIS  QU'IL  AURAIT  PU  GOUTER  LE  CARBURANT  DANS  L'EAU.  TROIS  MILLE  LITRES 
DE  CARBURANT  SE  SONT  PAR  LA  SUITE  ECHAPPES . 

LA  LOI  SUR  LES  PECHERIES  VA  AU-DELA  DU  DROIT  DE  PROPRIETE,  DE 
L 'EXPLOITATION  COMMERCIALE,  DE  L 'EXISTENCE  MEME  DES  COMPAGNIES  ET  EXIGE  UNE 
PRUDENCE  CONSTANTE.  LA  LAXISME  DONT  ONT  PUT  FAIRE  PREUVE  LES  AGENTS 
D ' APPLICATION  DANS  LE  PASSE  A L'EGARD  D'UNE  COMPAGNIE  QUI  A EU  DE  NOMBREUX 
DEVERSEMENTS  D'HUILE  NE  DOIT  PAS  JUSTIFIER  UNE  PEINE  LEGERE  SURTOUT  S ' IL 
S'AGIT  D'UN  DEVERSEMENT  D'HUILE,  VU  L' INQUIETUDE  QUE  SOULEVE  LA  PROTECTION  DE 
L ' ENVIRONNEMENT  DANS  LA  POPULATION  ET  LA  SEVERITE  DES  PEINES  QU'INFLIGENT 
D'AUTRES  TRIBUNAUX.  LA  PEINE  DOIT  ETRE  PLUS  ONEREUSE  QUE  CE  QU'IL  EN  COUTE 
POUR  SE  CONFORMER  AUX  LOIS.  ON  NE  PEUT  ACCEPTER  LA  MENTALITE  SELON  LAQUELLE 
LA  PEINE  EST  UNE  DEPENSE  D ' EXPLOITATION.  EN  MATIERE  DE  DETERMINATION  DE  LA 
PEINE,  IL  FAUT  PROMOUVOIR  LE  RESPECT  DE  LA  LOI  ET  LE  SENS  DE  LA  RESPONSABILITE 
DE  SES  PROPRES  ACTIONS,  DE  MEME  QUE  LA  DISSUASION. 

SI  L'ON  APPLIQUE  LES  CRITERES  DE  DETERMINATION  DE  LA  PEINE  ENONCEES  DANS 
UNITED  KENO  HILL  MINES,  LA  CAPACITE  DE  PAYER  DE  LA  COMPAGNIE  EST  TRES  BONNE, 
LA  COMPAGNIE  N'A  PAS  MIS  EN  PLACE  DE  PROCEDURES  POUR  REMEDIER  A LA  SITUATION, 
PERSONNE  NE  L 'A  REPRESENTEE  AU  PROCES,  LE  ((TEST  PAR  LE  GOUT»  A ETE  EFFECTUE  DE 
FAQON  NEGLIGENTE  ET  LA  COMPAGNIE  ACCEPTE  DIFFICILEMENT  SA  RESPONSABILITE 
LEGALE.  LA  COMPAGNIE  A ETE  CONDAMNEE  A PAYER  UNE  AMENDE  DE  15  000  $,  ET  LE 
JUGE  LUI  A ORDONNE  DE  FAIRE  DES  EXCUSES  PUBLIQUES  AUX  CITOYENS  DE  L'ENDROIT  EN 
EN  PUBLIANT  LE  TEXTE  SUR  UN  QUART  DE  PAGE  DANS  PLUSIEURS  JOURNAUX  LOCAUX. 
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REASONS/MOTIF: 

M.  Rodych,  Counsel  for  the  Crown. 

W.  Gagnon,  Agent  for  the  Defence. 

BOURASSA,  J.:  The  Defendant  has  pleaded  quilty  to  an  offence  that; 

On  or  about  the  fourth  day  of  August,  1988,  at  or  near  the 
Hamlet  of  Rankin  Inlet  in  the  Northwest  Territories,  did 
deposit  or  permit  the  deposit  of  a deleterious  substance, 
namely  fuel  oil,  in  a place  and  under  conditions  where  the 
fuel  oil  did  enter  water  frequented  by  fish,  contrary  to 
Section  36(3)  of  the  Fisheries  Act  I 

and  the  matter  is  before  this  Court  for  sentencing. 

The  Defendant  maintains  an  oil  storage  facility  in  Rankin  Inlet,  which 
oil  is  used  to  fuel  the  diesel  generators  which  provide  electricity  to  the 
community.  The  oil  tank  in  question  is  surrounded  by  a berm  that  is  in  a 
state  of  disrepair.  On  the  4th  of  August,  1988,  while  sounding  the  oil  tank, 
the  Plant  Manager  noticed  the  presence  of  water  at  the  bottom  of  the  tank  - 
approximately  4 cm  - and  instructed  his  staff  to  drain  the  water  from  the  tank 
into  the  area  between  the  tank  and  the  berm.  The  long  standing  procedure  in 
draining  the  water  consisted  of  an  employee  opening  a valve  at  the  bottom  of 
the  tank  which  allowed  the  water  to  escape  first,  it  being  heavier  than  the 
fuel  oil.  From  time  to  time  the  employee  would  taste  the  outflow  to  determine 
if  there  was  any  oil,  and  presumably,  upon  tasting  oil  he  would  shut  the  valve 
off.  On  this  occasion  the  "technology"  failed  and  some  3,000  litres  of  water 
and  oil  poured  out  of  the  open  valve  before  the  employee  shut  it.  The  fuel 
oil  and  water  mix  readily  flowed  out  of  the  berm  and  into  the  waters  of 
Hudson's  Bay  at  Rankin  Inlet  harbour,  fouling  two  local  fishermen's  nets. 

On  August  10th,  a citizen  reported  the  spill  to  officers  at  Department  of 
Indian  Affairs  and  Northern  Development.  Corrective  action  was  ordered  and 
the  fouled  gravel  around  the  berm  and  down  to  the  water  around  the  Bay  were 
cleaned  up.  It  was  admitted  that  the  Manager  did  not  know  what  to  do  with 
respect  to  the  incident,  having  had  no  training  whatsoever  in  spill  response. 

I feel  it  is  incumbent  upon  this  Court  to  respond  to  a number  of  the 
Defendant's  submissions  because  a failure  to  do  so  may  leave  the  Defendant 
under  a serious  misapprehension  as  to  its  responsibilities  and  duties  under 
the  law. 

By  way  of  background,  the  Defendant  is  the  successor  to  the  federal  Crown 
Corporation  Northern  Canada  Power  Commission  (N.C.P.C.)  which  formerly  owned 
and  operated  the  site  in  question,  and  indeed  all  such  facilities  throughout 
the  communities  of  the  Northwest  Territories.  By  agreement  the  operation  was 
purchased  by  the  Government  of  the  Northwest  Territories  through  the  Northwest 
Territories  Power  Corporation  by  an  Acquisition  Agreement  dated  May  5,  1988,  a 
fact  that  figures  large  in  the  Defendant's  submissions. 
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The  Defendant  argues  that  the  spill  was  not  its  fault  in  that  its 
predecessor  had  allowed  the  site  to  deteriorate  and  had  failed  to  train  its 
local  staff.  However,  I note  that  the  agreement  referred  to  above 
specifically  refers  to  the  Defendant  Northwest  Territories  Power  Corporation 
assuming  the  physical  assets  as  they  existed  (Preamble,  Paragraph  E and 
Paragraph  5.3a)  in  the  context  of  purchasing  the  business  as  a going  concern. 
This  transfer,  as  indicated,  forms  a major  basis  for  a submission  of  leniency 
by  the  Defendant  who  in  effect  argues  that  the  Defendant  was  taken  by  surprise 
and/or  was  somehow  unprepared  to  deal  with  the  events  because  of  the 
inexperience  of  Headquarters  Staff.  It  was  argued  that  much  of  the  staff  of 
Northwest  Territories  Power  Corporation  was  new,  but  no  figures  were  given  in 
support  of  that  contention. 

I do  not  accept  this  rationale  as  a mitigating  factor.  The  purchase  and 
sale  was  a sophisticated  one  negotiated  by  the  best  minds  available  with  full 
disclosure  and  with  open  eyes.  That  the  new  owners/operators  were 
unprepared/unable  or  unwilling  to  deal  with  the  continuing  obligation  at  law 
cannot  be  held  out  in  mitigation.  The  law,  in  particular  the  Fisheries  Act, 
transcends  the  ownership  and  operation  and  the  lives  of  corporations  and  it 
must  be  made  clear  that  the  law  represents  a continuing  standard,  a duty  of 
care  that  conduct  is  to  be  measured  against  regardless  of  the  offender  or  its 
antecedents.  To  accept  the  'naivete'  or  'innocence'  (in  a non-legal  sense)  of 
the  offender  as  a mitigating  factor  would  amount  of  a licence  to  transfer  or 
restructure  businesses  when  liabilities  reach  the  point  of  no  return,  inducing 
the  belief  that  the  full  force  of  the  law  will  be  suspended  pending  some 
maturing  process.  For  a multi-million  dollar  operation,  in  my  view,  this 
position  is  grossly  untenable.  Society  cannot  afford  to  nurse  major 
multi-million  dollar  undertakings  along  while  they  discover  and  learn  to 
respond  to  their  legal  duties.  We  cannot,  in  my  view,  lower  the  standards, 
which  is  in  effect  what  the  Defendant  is  seeking. 

The  Defendant  cites  numerous  incidents  of  oil  spills  occurring  while  the 
business  was  operated  by  N.C.P.C.  and  a lack  of  enforcement.  As  I understand 
its  submission,  it  is  in  light  of  this  fact,  together  with  the  fact  that  it  is 
Northwest  Territories  Power  Corporation's  'first  spill'  that  this  prosecution 
is  therefore  somehow  unfair,  which  all  in  all  must  be  taken  as  a mitigating 
factor.  Again  I reject  this  submission.  I acknowledge  that  there  is  no 
record  of  prior  conviction  for  either  N.C.P.C.  or  N.W.T.P.C.,  however,  I 
cannot  logically  see  how  a lack  of  prior  enforcement  can  be  countenanced  as  a 
mitigating  factor  given  - (a)  the  offence  before  me;  (b)  the  high  profile 
environmental  matters  have  achieved  in  the  public  eye;  and  (c)  the  significant 
penalties  imposed  in  the  past  in  many  jurisdictions.  We  are  not  dealing  with 
a new,  novel  or  untested  law  or  concept. 

Furthermore,  the  Northwest  Territories  Power  Corporation  is  well  aware  of 
its  predecessor's  difficulties  with  oil  spills  as  they  were  set  out  in  the 
Acquisition  Agreement,  Waste  Management  Report.  Its  predecessor  was  involved 
in  a significant  oil  spill  in  Baker  Lake  in  1985  and  1986  and  made  subject  to 
an  Environmental  Protection  Service  Order,  and  has  had  dealings  with 
enforcement  officials  by  way  of  negotiations  on  many  previous  occasions. 
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The  Defendant  states  that  it  has  no  money  of  its  own  and  that  any  penalty 
will,  therefore,  be  reflected  in  its  rate  base;  in  the  Defendant's  words,  "Any 
penalty  will  be  incorporated  as  a cost  of  doing  business".  That  is,  of 
course,  tantamount  to  victimizing  the  public  twice  over  - pollution  of  the 
public  domain  and  making  the  public  pay  for  that  very  act  of  pollution.  Put 
in  a different  way,  the  Defendant  expects  the  pulic  to  pay  for  the  Defendant's 
negligence  and  incompetence.  In  addition,  the  Defendant  then  goes  on  to  state 
that  it  is  not  possible  to  promise  that  the  Corporation  will  not  be 
responsible  for  future  oil  spills. 

The  jurisprudence  in  this  matter  is  clear,  and  this  issue  has  been  tested 
in  numerous  cases,  and  I can  only  repeat  that  the  penalties  imposed  should  and 
will  exceed  the  cost  of  compliance.  Only  with  compliance  with  the  law  and  the 
duties  it  imposes  will  respect  for  the  law  be  encouraged  and  negligence  in 
operations  deterred.  The  public  may  well  be  disposed  to  paying  a premium  to 
ensure  protection  of  the  environment,  however,  to  expect  and  in  effect  plan 
for  them  to  pay  for  negligence  and  sub-standard  compliance,  and  indeed 
non-compliance,  does  not  reflect  well  on  the  Defendant's  sense  of 
responsibility.  I can  assure  the  Defendant  that  it  will  be  responsible  for 
its  contravention  under  law.  W.B.  Fisse  in  Responsible  Prevention  and 
Corporate  Crime,  (1972-73)  5 N.Z.  University,  L.R.  250,  in  expressing  similar 
concerns  argues  that  "if  fines  are  large  enough  to  exceed  the  cost  of 
compliance  they  should  deter  competitors  from  following  a similar  course." 
Consumers  should,  in  theory,  find  goods  available  at  lower  prices  from  law 
abiding  firms  which  do  not  need  to  pass  on  fines.  By  way  of  sentence  this 
Court  is  addressing  not  only  this  Defendant  but  other  potential  Defendants. 

Environmental  protection  is,  as  I have  indicated,  ultimately  the  goal  and 
value  that  all  of  society  will  have  to  pay  for  in  terms  of  the  costs  of 
protection  being  built  into  the  service,  process,  or  product,  and  I believe 
society  recognizes  that  and  is  willing  to  pay  that  premium.  However,  the 
costs  of  immediate  clean  up,  such  as  it  is,  and  the  incalculable  costs  of 
restoration  after  a long  term  degradation  is  not  to  be  viewed  in  an  equal 
light.  We  cannot  condone  the  'cost  of  doing  business'  mentality  in  this 
context.  The  law  is  designed  to  protect  and  the  Courts  must  enforce  that  law 
to  make  protection  desireable  and  cost  effective.  In  light  of  the  Defendant's 
submissions,  the  cost  to  the  Defendant  should  perhaps  include  a cost  that 
cannot  be  passed  on. 

The  Defendant's  submissions  have  left  me  with  a sense  of  unease  in  that  I 
am  left  with  the  distinct  impression  that  this  matter  is  but  an  annoying 
irritating  obligation  rather  than  an  important  continuing  responsibility.  I 
am  of  the  view  that  a Court  imposed  sentence  is  the  pinnacle  of  the  judgement 
process  and  as  such  must  be  crafted  to  achieve  certain  goals:  These  would 
include  promoting  respect  for  the  law  and  a sense  of  responsibility  for  its 
actions,  in  addition  to  deterrence.  Corporate  Defendants  generally,  and 
Public  Corporations  in  particular  present  a challenge  in  sentencing  having  'no 
body  to  kick,  no  soul  to  damn'  - and  here  - no  money  of  its  own  to  take. 


Sentence  Considerations:  The  Fisheries  Act  provides  for  a maximum  of  a 
$50,00(5  fine  and  the  Court  must  scale  this  particular  offence  on  that  basis. 
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The  considerations  on  sentence  as  set  out  in  r.  vs.  united  Keno  hui  are 
appropriate  to  this  case  as  with  other  environmental  cases  which 
considerations  I have  reviewed  in  light  of  this  case. 

The  Corporation  is  a large,  wealthy  Corporation  with  a significant 
ability  to  pay  and  no  issue  has  been  taken  in  that  regard. 

While  the  Defendant  has  pleaded  guilty,  it  must  be  noted  that  no  steps 
have  been  taken  to  modify,  change  or  modernize  its  method  of  draining  water 
from  these  tanks,  nor  on  the  information  before  me,  has  any  effort  been  made 
to  train  any  of  its  employees  in  spill  response.  In  fact,  a comprehensive 
project  of  training  and  oil  spill  contingency  planning  instituted  by  its 
predecessor  was  suspended  at  the  time  of  the  takeover  and  only  now,  one  year 
later,  in  the  words  of  the  Defendant  is  it  "in  the  process  of  being 
re-implemented".  The  Defendant  has  submitted  a memorandum  dated  November  3, 
1989,  indicating  that  a request  for  capital  for  restoration  of  the  berm  is 
being  requested  for  the  fiscal  year  1990-91  in  the  amount  of  $500,000.  This 
apparent  action  is  fine  as  far  as  it  goes.  Yet  I cannot  believe  that  as  we 
enter  the  1990s  there  is  no  other  system  for  removing  water  from  a fuel  tank 
other  than  turning  on  the  valve  and  tasting  the  outflow.  Surely  the 
technology  that  has  developed  over  the  many  years  that  the  oil  industry  has 
been  with  us  has  gone  beyond  the  taste  test  stage,  and  some  simple  effective 
method  is  available  for  immediate  placement.  In  my  view,  there  has  been  a 
total  lack  of  appropriate  remedial  action  taken  since  the  incident  to  prevent 
it  from  reoccurring.  Water  will  still  have  to  be  drained  from  the  tanks  prior 
to  major  reconstruction.  How  will  it  be  accomplished? 

The  Defendant  was  represented  at  the  guilty  plea  and  sentencing  hearing 
by  its  Legal  Secretary  who  also  acted  as  agent.  In  my  view,  that  falls  far 
below  the  standard  of  corporate  presence  set  out  in  R.  vs  United  Keno  Hill  and 
followed  by  the  Courts  in  the  Northwest  Territories. 

The  spill  of  some  3,000  litres  was  directly  responsible  for  the  fouling 
of  some  fishermen's  nets  but  no  other  identifiable  environmental  damage. 
However,  this  does  not  avail  the  Defendant  as  a mitigating  factor.  Courts  in 
the  Northwest  Territories  and  other  jurisdictions  have  repeatedly  stated  that 
the  absence  of  environmental  harm  is  not  a mitigating  factor. 

Criminality  of  Conduct:  The  Defendant's  negligence  in  using  'taste  test' 
technology,  the  lack  of  training  of  local  personnel,  its  inaction  since  the 
event  to  address  the  proximate  cause  of  the  problem  and  its  awareness  of  the 
deteriorated  state  of  the  berm  combine  to  colour  its  conduct  to  a significant 
degree  under  this  heading.  However,  more  troublesome  is  its  almost  begrudging 
acceptance  of  legal  liability  and  its  profession  of  'no  fault'  inherent  in  its 
submissions. 

In  keeping  with  the  general  level  of  fines  that  have  been  imposed  in 
similar  cases  (See  R.  vs  Felec  services , R.  vs  Esso  Resources,  R.  vs  Canadian 
Marine  Drilling,  R.  vs  Le  chene  No.  i)  and  with  these  Considerations  in  mind, 
I impose  a fine  of  $15,000. 
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The  Crown  suggests  that  the  Court  invoke  Section  41(2)  of  the  Fisheries 

Actl 

Section  41(2): 

Where  a person  is  convicted  of  an  offence  under  Section 
40,  the  Court  may,  in  addition  to  any  punishment  it  may 
impose,  order  that  person  to  refrain  from  committing  the 
activity  that  constitutes  the  offence  or  to  cease  to  carry 
on  any  activity  specified  in  the  order  the  carrying  on  of 
which,  in  the  opinion  of  the  Court,  will  or  is  likely  to 
result  in  the  commission  of  a further  offence  or  to  take 
such  action  specified  in  the  order  as,  in  the  opinion  of 

the  Court,  will  or  is  likely  to  prevent  the  commission  of 

a further  offence. 

(My  emphasis.) 

The  Court  is  invited  to  order  the  Defendant  to  take  action  in  terms  of 
the  placement  of  equipment  (unspecified),  and  training,  (again  unspecified), 
for  staff,  a step  this  Court  is  not  adverse  to  take.  However,  the  request  is 
a general  one  with  no  specifics  identified  or  deducible  from  the  facts 
presented.  Without  a solid  factual  base,  (or  a consent  by  the  Defendant  to  a 
particular  scheme)  leading  me  to  the  conclusion  that  its  execution  "will  or  is 
likely  to  prevent  future  offences"  I am  reluctant  to  make  that  kind  of  Section 
41  Order.  I contrast  this  situation  to  that  such  as  was  present  in  r.  vs 
Robinsons  Trucking  Ltd.  where  there  was  Significant  evidence  which  allowed  the 
Court  to  identify  without  speculation  what  was  required,  what  cold  be  used  in 
terms  of  materials,  and  what  specific  training  was  appropriate,  and 
incorporate  those  findings  in  an  Order  to  Take  Action. 

However  there  is,  I believe,  another  way  of  utilizing  Section  41(2)  which 
will  inter  alia  incorporate  some  of  the  Defendant's  submissions  to  this  Court. 
Corporate  Defendants,  like  human  Defendants  have  features,  characteristics  and 
attitudes  unique  to  them.  Any  question  of  this  assertion  can  be  answered  by 
reading  any  number  of  publications  dealing  with  Corporate  life  such  as  In 
Pursuit  of  Excellence.  These  features  and  characteristics  do  not  exist  in  a 
vacuum,  they  must  flow  from  some  source;  Corporations  after  all  are  but  legal 
fictions  operated  by  men  and  women.  That  source  must  spring  primarily  from 
the  directing  minds,  the  executive  officers,  directors  and  perhaps  the 
shareholders.  (See  "Control"  and  the  Control  Basis  of  Legal  Relationships  and 
Business  Organizations,  R.  Flanigan,  1989,  S.L.R.  1.)  While  it  may  be 
difficult,  if  not  impossible,  to  find  the  exact  source  of  a Corporate 
Defendant's  attitude  and  character,  generally  it  can  be  ascribed  to  the 
management:  the  Chief  Executive  Officer  and  the  Board  of  Directors.  These 

are  the  officers,  the  people,  that  corporate  law  puts  in  control.  These  are 
the  people  who  have  accepted  the  responsibility  of  overseeing  and  directing 
the  Corporation's  management. 

Unfortunately,  as  Stone  suggests,  humans  in  a corporate  framework 
sometimes  develop  a reduced  sense  of  responsibl ity  for  acts  that  occur  when 
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they  are  brought  together  in  large  institutional  frameworks.  Field  workers 
blame  middle  management,  middle  managers  blame  the  executives  who  in  turn 
blame  middle  managers  who  blame  field  workers.  Responsibility  is  passed  up 
one  side  of  the  pyramid,  and  back  down  the  other  side. 

To  view  the  Corporate  Defendant  as  simply  a person  with  money  may  achieve 
very  little  in  terms  of  sentencing  goals.  As  the  Law  Reform  Commission  has 
stated  in  Working  Paper  16,  Criminal  Responsibility  for  Group  Action  - "we 
must  attempt  to  develop  and  use  innovative  methods  of  sanctioning  groups  ... 
heavy  fines  are  not  the  answer". 

One  such  method  may  be  to  reach  through  the  Corporate  Veil,  well  past  the 
Defendant's  pockets  and  touch  the  heart  and  mind  of  the  Defendant  - the 
Directors.  They  after  all  have  accepted  the  responsiblity  of  overseeing  and 
directing  corporate  management.  They  reflect  the  corporate  character  and  must 
be  accountable  for  it. 

Indeed,  in  accepting  a position  on  a Board  of  Directors  they  must  address 
their  responsibility  for  the  policies,  priorities  and  values  inherent  in  the 
Corporation's  operations.  The  public  is  never  made  aware  of  who  these  people 
are,  who  rhetorically  speaking,  love  their  children,  go  to  church  on  Sunday 
and  preside  over  the  degradation  of  the  public  domain  on  Monday. 

Section  41(2)  speaks  of  "likely  to  prevent  ..."  "Likely"  is  defined  in 
Webster's  9th  Collegiate  Dictionary  as  "of  such  a nature  or  circumstance  as  to 
make  something  probable;  suitable;  in  all  probability". 

To  impact  upon  the  Directors  of  a Corporate  Defendant  is  likely,  in  my 
view,  to  prevent  further  offences  in  that  the  Directors  will  realize  that  they 
are  and  will  be  accountable  for  their  acts  (or  omissions)  on  'Monday'.  - That 
they  cannot  shelter  behind  a Corporate  Veil.  This  in  brief  may  increase  their 
sense  of  responsibility  and  induce  positive  action  and  involvement  in  a 
Corporation's  policies,  priorities  and  values. 

For  these  reasons  I have  concluded  that  to  require  the  Directors  and 
Chief  Executive  Officer  to  apoligize  to  the  public  for  its  negligence  would  be 
fit  and  appropriate  and  moreover,  permissible  in  law.  Additionally,  such 
action  is,  in  my  view,  reasonable  and  rationally  linked  to  the  objective  of 
the  stated  sentencing  goals.  This  action  is  not  without  precedent.  The 
Territorial  Court  of  the  Northwest  Territories  has  on  many  occasions, 
particularly  when  the  victim  of  a crime  consists  of  a group  - be  it  a 
community  as  a whole,  or  a group  such  as  the  Air  Cadets,  Hunter's  & Trapper's 
Associations,  local  Boards  of  Education,  Church  Organizations,  Service  Clubs, 
Co-Ops,  Bands,  Hamlet  Councils  - ordered  the  Defendant,  via  a Probation  Order 
to  attend  and  apologize  to  that  group  for  his  crime. 

Additionally,  an  American  Corporation  convicted  of  a pollution  offence 
was  ordered  to  public  an  announcement  in  the  Wall  Street  Journal  describing 
the  crime  against  the  environment  (see  "Publier  ses  Crimes",  Le  Devoir, 
February  2,  1984). 
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Furthermore,  a public  apology  carries  with  it  a degree  of  publicity  which 
may  also  act  as  a deterrent.  This  argument  received  consideration  in  r.  vs 
Giant  Yellowknife  (1975)  4 C.E.L.N.  69. 

Therefore,  pursuant  to  Section  41(2),  being  satisfied  that  a public 
apology  by  the  Board  of  Directors  "will  or  is  likely"  to  prevent  further 
offences  by  bringing  home  to  the  heart  and  mind  of  this  Defendant  its 
responsibilities,  and  concurrently,  keeping  in  mind  the  deterrent  effect  of 
the  publicity  that  will  necessarily  follow,  I order  the  Defendant  to  publish 
an  apology  to  the  public  at  large  identical  in  form  to  which  I attach  to  this 
my  judgement.  The  apology  is  to  be  no  less  than  1/4  of  a page  and  published 
in  News  North  in  English,  and  the  Nunatsiag  News,  Keewatin  Sub-Issue,  in 
English  and  syllabics,  within  one  month  of  today's  date,  and  further,  within 
that  period  to  file  with  the  Court  a certified  copy  of  the  advertisement  as  it 
appeared  and  an  Affidavit  attesting  to  compliance  with  respect  to  insertion 
dates. 

PUBLIC  APOLOGY 

TAKE  NOTICE  that  on  the  6th  day  of  December,  1989,  the  NORTHWEST 
TERRITORIES  POWER  CORPORATION  was  convicted  of  an  offence  contrary  to 
Section  36(3)  of  the  Fisheries  Act  in  that: 

On  or  about  the  fourth  day  of  August,  1988,  at  or  near  the 
Hamlet  of  Rankin  Inlet  in  the  Northwest  Territories,  did 
deposit  or  permit  the  deposit  of  a deleterious  substance, 
namely  fuel  oil,  in  a place  and  under  conditions  where  the 
fuel  oil  did  enter  water  frequented  by  fish,  contrary  to 
Section  36(3)  of  the  Fisheries  Act. 

THE  NORTHWEST  TERRITORIES  POWER  CORPORATION  as  represented  by  its 
Chairman;  Chief  Executive  Office  and  Directors  hereby  apologizes  to  the  public 
and,  in  particular  the  residents  of  Rankin  Inlet,  N.W.T.  for  this  unlawful 
discharge  of  fuel  oil. 

FURTHERMORE,  the  NORTHWEST  TERRITORIES  POWER  CORPORATION  invites  any 
person  or  persons  who  suffered  economic  loss  as  a result  of  that  unlawful  act, 
to  make  application  to  it  for  compensation  or  restitution  for  such  loss. 


Mr.  J.M.  Robertson  Mr.  Kenn  Harper  Mr.  Rod  Hardy 

Chairman  & President  Director  Director 

of  Board  of  Directors 
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NORTHWEST  TERRITORIES  POWER  CORPORATION 
#3  Capitol  Road 
Hay  River,  N.W.T. 

XOE  ORO 


THIS  NOTICE  has  been  placed  pursuant  to  an  Order  of  the  Territorial  Court 
in  accordance  with  Secton  42  of  the  Fisheries  Act^  which  together  with  a fine 
of  $15,000.00  constituted  the  sentence  imposed  in  this  case. 
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SUPREME  COURT  OF  THE  NORTHWEST  TERRITORIES 

NORTHWEST  TERRITORIES  POWER  CORPORATION  v.  R. 

(APPEAL) 


de  WEERDT.J. 


Yellowknife,  March  29th,  1990 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  33(7)  (now  para.  41(2) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - order  for  public  apology, 
including  photographs  of  corporate  directors  imposed  at  trial  - order  outside 
the  scope  of  para.  41(2)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - 
apology  should  not  be  judicially  coerced  - where  coerced,  may  contravene  the 
Charter. 


Canadian  Environmental  Protection  Act  R.S.C.  1985  C.  16,  4th  SUpp.  aS 
amended  S.  130  - comparable  sections  of  Canadian  Environmental  Protection  Act 
R.S.C.  1985  c.  16,  4th  supp.,  as  amended  s.  130  - while  contemplating 
publicity,  does  not  discuss  apology  - judicially  coerced  apology  could 
potentially  contravene  S.  7 of  the  Canadian  charter  of  Rights  and  Freedoms, 
Part  I of  the  constitution  Act,  1982,  being  Schedule  B of  the  Canada  Act  1982 
(U.K.),  1982,  c.  11,  and  might  bring  the  administration  of  justice  into 
disrepute. 

Sentencing  - Order  under  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
33(7)  (now  para.  41(2)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - order 
for  publication  of  corporate  directors'  apology  and  photographs  in  local 
newspaper  is  outside  scope  of  41(2). 

Charter  - Canadian  Charter  of  Rights  and  Freedoms , Part  I Of  the 
Constitution  Act,  1982,  being  Schedule  B of  the  Canada  Act  1982  (U.K.),  1982, 
c.  11  - ss.  7,  11(d),  12  - judicially  imposed  apology  and  publication  of 
photographs  for  non-accused,  non-convicted  corporate  directors  in  connection 
with  corporation's  environmental  offences  could  constitute  a violation  of  the 
Charter. 

Summary:  An  apology,  given  grudgingly,  is  a form  of  punishment,  and 
should  not  be  judicially  coerced.  Furthermore,  s.  41(2)  of  the  Fisheries  Act 
does  not  contemplate  an  apology  as  a permitted  form  of  punishment.  The 
comparable  provisions  of  the  Canadian  Environmental  Protection  Act,  notably 
s.  130,  which  do  discuss  publication  of  the  offence,  do  not  discuss  apologies 
either.  An  apology,  if  judicially  coerced,  could  sooner  or  later  bring  the 
administration  of  justice  into  disrepute,  and  might  contravene  section  7 of 
the  Charter  Canadian  Charter  of  Rights  and  Freedoms,  Part  I Of  the 
Constitution  Act,  1982,  being  Schedule  B of  the  Canada  Act  1982  (U.K.),  1982, 
c.  11.  There  is  no  basis,  recognized  in  Canada  law,  for  piercing  the 
corporate  veil  to  expose  corporate  directors  to  the  public  eye  for  having 
committed  environmental  offences,  particularly  not  when  they  were  never 
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charged  with  the  offence  nor  consequently  found  guilty.  Such  action  is 
contrary  to  sections  7,  11(d),  and  12  of  the  charter. 

Held:  The  order  pursuant  to  para.  41(2)  Fisheries  Act  R.S.C.  1985,  c. 

F-14,  as  amended,  is  vacated. 
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R.  c.  NORTHWEST  TERRITORIES  POWER  CORPORATION 


de  WEERDT,  J. 


Yellowknife,  29  mars  1990 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14  ET  SES  MODIFICATIONS, 

PAR.  33(7)  MAINTENANT  LE  PAR.  41(2)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH. 
F-14,  1985  ET  SES  MODIFICATIONS. 

LOI  CANADIENNE  SUR  LA  PROTECTION  DE  L ' ENVIRONNEMENT,  ART.  130  — PEINE  — 
L'ORDONNANCE  QUE  SOIENT  PUBLIEES  DANS  LES  JOURNAUX,  LES  EXCUSES  DES  MEMBRES  DU 
CONSEIL  D ' ADMINISTRATION  DE  LA  COMPAGNIE  ET  LEURS  PHOTOGRAPHIES  EST  ANNULEE . 

POLLUANT  ET  COUPS  D'EAU  — DEVERSEMENT,  DANS  LA  BALE  D 'HUDSON,  DE 
3 000  LITRE  D'EAU  ET  DE  CARBURANT  PAR  UNE  SOUPAPE  OUVERTE  D'UN  RESERVOIR. 

RESUME  : DES  EXCUSES,  FAITES  A CONTRECOEUR,  SONT  UNE  FORME  DE  CHATIMENT 
ET  QUI  NE  DEVRAIT  PAS  ETRE  INFLIGE  PAR  UN  TRIBUNfiL.  DE  PLUS,  LE  PAR.  41(2)  DE 
LA  LOI  SUR  LES  PECHERIES  N' ENVISAGE  PAS  DES  EXCUSES  COMME  FORME  DE  SANCTION 
PERMISE.  LES  DISPOSITIONS  CORRESPONDANTES  DE  LA  LOI  CANADIENNE  SUR  LA 
PROTECTION  DE  L ' ENVIRONNEMENT , NOTJUiMENT  L'TIRT.  130,  QUI  TRAITE  DE  LA 
PUBLICATION  DE  L ' INFRACTION , NE  TRAITE  PAS  NON  PLUS  D' EXCUSES.  LA 

PRESENTATION  D' EXCUSES,  SI  ELLE  EST  ORDONNEE  PAR  UN  TRIBUNAL,  POURRAIT  TOT  OU 
TARD  DECONSIDERER  L ' 7WMINISTRATION  DE  LA  JUSTICE  ET  RISQUERAIT  DE  VIOLER 
L 'ARTICLE  7 DE  LA  CHARTE . IL  N'EXISTE  AUCUN  FONDEMENT  RECONNU  EN  DROIT 
CANADIEN  PERMETTANT  DE  LEVER  LE  VOILE  CORPORATIF  ET  D' EXPOSER  LES 
7WMINISTRATEURS  D'UNE  COMPAGNIE  i LA  VUE  DU  PUBLIC  POUR  DES  INFRACTIONS  EN 
MATIERE  D' ENVIRONNEMENT,  SURTOUT  QU ' ILS  N'ONT  PAS  ETE  ACCUSES  DE  L' INFRACTION 
ET  QU'IL  N'EN  ONT  DONC  PAS  ETE  DECLARES  COUP  ABLE  S . UNE  TELLE  MESURE  DEROGE  A 
L 'ARTICLE  7,  A L'ALINEA  11  D)  ET  A L ' ARTICLE  12  DE  LA  CHAHTE . 

DECISION  : LA  COUR  A ANNULS  L'ORDONNANCE  RENDUE  CONFORMEMENT  AU 
PARAGRAPHS  41(2) . 


Cases/Jursi prudence  : National  Bank  of  Canada  v.  Retail  Clerk's 

International  Union  et  al . [1984]  1 S.C.R.  269,  9 D.L.R.  (4th)  10,  53  N.R. 

203,  84  C.L.L.C.  14. 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Canadian  Environmental  Protection  Act  R.S.C.  1985  C.  16,  4th  SUpp.,  as 
amended  s.  130. 

Criminal  Code  of  Canada ^ R.S.C  1985  C.  C-45,  aS  amended. 
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Canadian  Charter  of  Rights  and  Freedoms,  Part  I Of  the  Constitution  Act, 
1982,  being  Schedule  B of  the  Canada  Act  1982  (U.K.)»  1982,  c.  11,  s.  7. 

Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14  et  ses  modifications, 
maintenant  la  Loi  sur  les  piches,  L.R.C.  1985,  ch.  F-14  et  ses  modifications. 

Code  criminel  par.  127(1)  et  (2),  al.  737(2)h). 

Charte  canadienne  des  droits  et  libertes , Parti e I de  la  Loi 
constitutionelle  de  1982,  COnstituant  1 ' annexe  B de  la  Loi  de  1982  sur  le 
Canada  (R.-U.),  1982,  C.  11. 
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REASONS/MOTIF; 

John  Z.  Vertes,  Q.C.,  Counsel  for  the  Appellant. 

David  McWhinnie,  Esq.,  Counsel  for  the  Respondent. 

de  WEERDT,  J.:  Creativity  in  adjudication  is  somewhat  of  a tradition  in  the 
Northwest  Territories.  The  issue  on  this  appeal  against  sentence  is  whether 
what  was  ordered  by  the  sentencing  territorial  judge  is  authorized  by  law, 
however  it  might  otherwise  seem  creatively  apropos. 

No  objection  is  taken  by  the  appellant  to  the  $15,000  fine  imposed  upon 
it  by  the  sentencing  territorial  judge  upon  convicting  the  appellant  of 
depositing  or  permitting  the  deposit  of  a deleterious  substance,  namely  fuel 
oil,  in  a place  and  under  conditions  where  the  oil  entered  water  frequented  by 
fish,  contrary  to  s.  36(3)  of  the  Fisheries  Act^  R.S.C.  1985,  c.  F-14. 

It  is  the  remainder  of  the  sentence,  consisting  of  an  order  that  the 
appellant  make  a public  apology  in  terms  dictated  by  the  sentencing 
territorial  judge,  that  is  the  subject  of  this  appeal. 

I.  The  questioned  order 

The  order  under  appeal  was  stayed  pending  the  outcome  of  this  appeal.  It 
requires  the  appellant  to  publish  and  apology  in  the  form  following: 

PUBLIC  APOLOGY 

Take  notice  that  on  the  6th  day  of  December,  1989,  the 
NORTHWEST  TERRITORIES  POWER  CORPORATION  was  convicted  of 
an  offence  contrary  to  Section  36(3)  of  the  Fisheries  Act 
in  that: 

On  or  about  the  fourth  day  of  August,  1988,  at  or  near  the 
Hamlet  of  Rankin  Inlet  in  the  Northwest  Territories,  did 
deposit  or  permit  the  deposit  of  a deleterious  substance, 
namely  fuel  oil,  in  a place  and  under  conditions  where  the 
fuel  oil  did  enter  water  frequented  by  fish,  contrary  to 
Section  36(3)  of  the  Fisheries  Act. 

The  NORTHWEST  TERRITORIES  POWER  CORPORATION  as  represented 
by  its  Chairman,  Chief  Executive  Office  and  Directors 
hereby  apologizes  to  the  public  and,  in  particular  the 
residents  of  Rankin  Inlet,  N.W.T.  for  this  unlawful 
discharge  of  fuel  oil. 

Furthermore,  the  NORTHWEST  TERRITORIES  POWER  CORPORATION 
invites  any  person  or  persons  who  suffered  economic  loss 
as  a result  of  that  unlawful  act,  to  make  application  to 
it  for  compensation  or  restitution  for  such  loss. 
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NORTHWEST  TERRITORIES  POWER  CORPORATION 
#3  Capitol  Road 
Hay  River,  N.W.T. 

THIS  NOTICE  has  been  placed  pursuant  to  an  Order  of  the 
Territorial  Court  in  accordance  with  Section  42  of  the  Fisheries 
Act,  which  together  with  a fine  of  $15,000.00  constituted  the 
sentence  imposed  in  this  case. 

The  order  also  details  the  newspapers  in  which  the  apology  is  to  be 
advertised,  the  period  within  which  it  is  to  be  published,  the  languages 
(English  and  Inuktitut)  in  which  it  is  to  be  expressed,  and  the  manner  in 
which  proof  of  compliance  is  to  be  established.  The  reference  to  s.42  in  the 
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concluding  lines  is  evidently  a clerical  error.  Section  42  deals  with  civil 
liabilities  and  not  with  orders  such  as  this. 

II.  The  offence 

The  offence  leading  to  the  questioned  order  took  place,  as  mentioned  in 
the  apology,  on  August  4th  1988  at  Rankin  Inlet.  It  is  described  in  the 
reasons  for  judgement  of  the  sentencing  territorial  judge  as  follows: 

The  Defendant  maintains  an  oil  storage  facility  in  Rankin 
Inlet,  which  oil  is  used  to  fuel  the  diesel  generators 
which  provide  electricity  to  the  community.  The  oil  tank 
in  question  is  surrounded  by  a berm  that  is  in  a state  of 
disrepair.  On  the  8th  of  August,  1988,  while  sounding  the 
oil  tank,  the  Plant  Manager  noticed  the  presence  of  water 
at  the  bottom  of  the  tank  - approximately  4 cm  - and 
instructed  his  staff  to  drain  the  water  from  the  tank  into 
an  area  between  the  tank  and  the  berm.  The  long  standing 
procedure  in  draining  the  water  consisted  of  an  employee 
opening  a valve  at  the  bottom  of  the  tank  which  allowed 
the  water  to  escape  first,  it  being  heavier  than  the  fuel 
oil.  From  time  to  time  the  employee  would  taste  the 
outflow  to  determine  if  there  was  any  oil,  and  presumably, 
upon  tasting  oil  he  would  shut  the  valve  off.  On  this 
occasion,  the  "technology"  failed  and  some  3,000  litres  of 
water  and  oil  poured  out  of  the  open  valve  before  the 
employee  shut  it.  The  oil  and  water  mix  flowed  out  of  the 
berm  and  into  the  waters  of  Hudson's  Bay  at  Rankin  Inlet 
harbour,  fouling  two  local  fisher-men's  nets. 

On  August  10th,  a citizen  reported  the  spill  to  officers 
at  Department  of  Indian  Affairs  and  Northern  Development. 

Corrective  action  was  ordered  and  the  fouled  gravel  around 
the  berm  and  down  to  the  water  around  the  Bay  were  cleaned 
up.  It  was  admitted  that  the  Manager  did  not  know  what  to 
do  with  respect  to  this  incident,  having  had  no  training 
whatsoever  in  spill  response. 

The  appellant  entered  a guilty  plea  to  the  charge,  making  a number  of 
submissions  in  mitigation  which  need  not  be  dealt  with  here. 

It  remains  only  to  mention  that  the  amount  of  oil  and  water  spilled  was 
in  the  vicinity  of  3,000  litres.  Using  the  flatsided  litre  measure  in  my 
kitchen  (3  inches  square  at  the  base  and  one  foot  high),  this  is  the 
equivalent  of  a pool  eight  inches  deep  and  200  square  feet  (e.g.  20  by 
10  feet)  in  area.  One  of  the  fishermen  whose  nets  were  fouled  has  accepted 
$250.00  in  compensation.  The  other  fisherman  is  still  negotiating.  There  is 
nothing  before  me  to  suggest  any  greater  extent  or  significance  to  the  spill 
than  these  figures  illustrate,  apart  from  the  facts  as  to  disrepair  of  the 
berm,  ineptitude  of  the  appellant's  Plant  Manager,  and  what  seems  to  have  been 
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a somewhat  casual  attitude  by  the  appellant  generally  in  regard  to  its 
responsibilities  towards  the  environment. 

III.  Statutory  penalties 

Paragraph  40(2)  (b)  of  the  Fisheries  Act  states; 

40.  (2)  Any  person  who  contravenes  any  provision  of 

(b)  subsection  36(3)  is  guilty  of  an  offence  and  liable 
on  summary  conviction  to  a fine  not  exceeding  fifty 
thousand  dollars  for  a first  offence,  and  not  exceeding 
one  hundred  thousand  dollars  for  each  subsequent  offence. 

The  $15,000  fine  was  within  the  statutory  maximum  for  a first  offence 
under  s.36(3)  of  the  Act.  This  was  in  fact  the  appellant's  first  such 
offence.  Its  predecessor,  the  federally  owned  and  operated  Northern  Canada 
Power  Commission,  had  a long  history  of  such  offences  for  which  it  was  never 
brought  before  the  courts.  The  appellant's  plant  at  Rankin  Inlet  is  part  of 
the  assets  which  it  acquired  from  its  predecessor,  and  its  state  of  disrepair 
no  doubt  dates  from  the  time  when  the  plant  was  operated  by  the  appellant's 
predecessor.  But  no  plea  of  officially  induced  error  was  made  in  this 
instance,  the  appellant  having  instead  entered  a guilty  plea. 

The  offence  charged  was  alleged  to  have  occurred  on  one  day  only,  so  that 
in  terms  of  time  the  spill  would  be  regarded  as  of  minimum  duration,  not 
requiring  the  apoplication  of  s.41(l)  of  the  Act. 

Subsection  41(2),  under  which  the  now  questioned  order  was  ostensibly 
made,  reads  as  follows: 

41.  (2)  Where  a person  is  convicted  of  an  offence  under 
section  40,  the  court  may,  in  addition  to  any  punishment 
it  may  impose,  order  that  person  to  refrain  from 
committing  the  activity  that  constitutes  the  offence  or  to 
cease  to  carry  on  any  activity  specified  in  the  order  the 
carrying  on  of  which,  in  the  opinion  of  the  court,  will  or 
is  likely  to  result  in  the  commission  of  a further  offence 
or  to  take  such  action  specified  in  the  order  as,  in  the 
opinion  of  the  court,  will  or  is  likely  to  prevent  the 
commission  of  a further  offence. 

Orders  under  s.41(2)  may  be  made,  as  that  subsection  provides,  "in 
addition  to  any  punishment".  Counsel  for  the  appellant  submits  that  the 
implication  is  that  such  orders,  and  things  required  to  be  done  pursuant  to 
them,  are  therefore  not  to  be  regarded  of  themselves  as  punishment.  That  this 
is  the  purport  of  s.41(2)  is  furthermore  suggested  by  the  language  of  s.130  of 
the  Canadian  Environmental  Protection  Act,  1988  C.22,  which  states  in  part; 

130.  (1)  Where  an  offender  has  been  convicted  of  an 
offence  under  this  Act,  in  addition  to  any  other 
punishment  that  may  be  imposed  under  this  Act,  the  court 


322 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


may,  having  regard  to  the  nature  of  the  offence  and  the 
circumstances  surrounding  its  commission,  make  an  order 
having  any  or  all  of  the  following  effects: 

(a)  prohibiting  the  offender  from  doing  any  act  or 
engaging  in  any  activity  that  may  result  in  the 
continuation  or  repetition  of  the  offence; 

(b)  directing  the  offender  to  take  such  action  as  the 
court  considers  appropriate  to  remedy  or  avoid  any 
harm  to  the  environment  that  results  or  may  result 
from  the  act  or  omission  that  constituted  the 
offence; 

(c)  directing  the  offender  to  publish,  in  the  manner 

prescribed,  the  facts  relating  to  the  conviction; 

(d)  directing  the  offender  to  notify,  at  his  own  cost  and 
in  the  manner  prescribed,  any  person  aggrieved  or 
affected  by  the  offender's  conduct  of  the  facts 
relating  to  the  conviction; 

★ ★ ★ 

(f)  requiring  the  offender  to  comply  with  such  other 

reasonable  conditions  as  the  court  considers 
appropriate  and  just  in  the  circumstances  for 

securing  the  offenders  good  conduct  and  for 

preventing  the  offender  from  repeating  the  same 
offence  or  committing  other  offences. 

(2)  Where  an  offender  fails  to  comply  with  an  order  made 
under  paragraph  (1)  (c)  directing  the  publication  of  the 
facts  relating  to  the  offence,  the  Minister  may  publish 
the  facts  in  compliance  with  the  order  and  recover  the 
costs  of  publication  from  the  offender,  (emphasis  added 
here) 


It  will  be  noticed  that  S. 130(1)  of  the  Canadian  Environmental  Protection 
Act  speaks  of  "in  addition  to  any  other  punishment"  (emphasis  added  here), 
whereas  s.41(2)  of  the  Fisheries  Act  is  formulated  in  terms  only  of  "in 
addition  to  any  punishment". 

It  is  the  submission  of  the  appellant  that  the  order  under  appeal  or, 
more  accurately,  the  requirement  which  it  makes  that  the  apology  be  published 
by  the  appellant,  is  a punishment  and  hence  is  beyond  the  scope  of  s.41(2)  of 
the  Fisheries  Act.  It  does  not  Seem  open  to  question  that  portions  of  the 
apology  could  be  ordered  in  an  appropriate  case  under  paragraphs  130(1)  (c) 
and  (d)  of  the  Canadian  Environmental  Protection  Act,  and  pOSSibly  under 
paragraph  130(1)  (f)  of  that  Act.  And,  if  that  were  done,  it  would  be  "in 
addition  to  any  other  punishment"  (emphasis  added  here),  which  leads  to  the 
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conclusion  that  such  orders  are  regarded  by  Parliament  as  in  the  nature  of 
punishment.  If  that  is  so,  the  order  under  appeal  is,  in  the  appellant's 
submission,  outside  the  scope  of  s.41(2)  of  the  Fisheries  Act. 

It  is  noteworthy  that  s. 130(1)  of  the  Canadian  Environmental  Protection 
Act  empowers  the  court,  in  paragraph  (c),  to  direct  the  offender  "to  publish, 
in  the  manner  prescribed,  the  facts  relating  to  the  conviction".  To  require 
that  this  be  done  in  the  form  of  an  apology  is,  it  seems  to  me,  to  go  beyond 
what  the  statute  authorises.  In  the  case  at  hand,  the  sentencing  territorial 
judge  did  not,  in  any  event,  order  that  the  appellant  publish  the  facts  of  the 
offence  itself.  Whatever  "the  facts  relating  to  the  conviction"  may  be,  I 
should  be  inclined  to  think  that  the  facts  of  the  offence  are  more  apt  of 
inclusion  in  those  facts  than  is  an  unconsented  apology. 

Counsel  for  the  Crown  submitted  that  s.41(2)  of  the  Fisheries  Act  merely 
provides  in  a concise  form  the  same  powers  as  are  provided  in  more  detail  by 
S. 130(1)  of  the  Canadian  Environmental  Protection  Act,  But  if  that  iS  SO,  the 
question  still  remains:  could  this  apology  have  been  ordered  under  that 
subsection?  If  not,  then  the  powers  conferres  by  s.41(2)  of  the  Fisheries  Act 
cannot,  on  that  basis,  be  taken  to  extend  to  the  making  of  the  order  under 
appeal . 

There  is  nothing  in  the  Fisheries  Act,  for  that  matter,  comparable  to  the 
specific  terms  of  S. 130(2)  of  the  Canadian  Environmental  Protection  Act  with 
reference  to  a publication  order  under  paragraph  130(1)  (c)  of  that  Act. 
Section  79  of  the  Fisheries  Act  provides  penalties  on  summary  conviction  for 
breach  of  provisions  of  the  Act  or  of  any  regulations  made  under  it  for  which 
no  other  penalty  is  provided;  but  this  does  not,  of  course,  include  breach  of 
a publication  order  such  as  is  here  in  question. 

The  only  statutory  enforcement  mechanism  for  breach  of  an  order  such  as 
that  which  is  challenged  here  by  the  appellant  is,  so  far  as  I am  aware,  that 
to  be  found  in  S.127  of  the  criminal  code: 

127.  (1)  Every  one  who,  without  lawful  excuse,  disobeys  a 
lawful  order  made  by  a court  of  justice  or  by  a person  or 
body  of  persons  authorized  by  any  Act  to  make  or  give  the 
order,  other  than  an  order  for  the  payment  of  money,  is, 
unless  a punishment  or  other  mode  of  proceeding  is 
expressly  provided  by  law,  guilty  of  an  indictable  offence 
and  liable  to  imprisonment  for  a term  not  exceeding  two 
years. 

(2)  Where  the  order  referred  to  in  subsection  (1)  was 
made  in  proceedings  instituted  at  the  instance  of  the 
Government  of  Canada  and  conducted  by  or  on  behalf  of  that 
Government,  andy  proceedings  in  respect  of  a contravention 
of  or  conspiracy  to  contravene  that  order  may  be 
instituted  and  conducted  in  like  manner. 
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This  criminal  sanction  was  not,  however,  in  my  opinion,  intended  to  apply 
with  respect  to  orders  made  under  s.41(2)  of  the  Fisheries  Act,  given  the 
scope  of  that  Act  and  the  provisions  which  it  contains,  such  as  s.42,  for  the 
enforcement  of  orders  expressly  authorized  by  s.41(2).  See  also  s.41(4), 
which  gives  room  for  injunctive  relief  where  appropriate.  If  I am  right  in 
this,  that  would  leave  only  the  possibility  of  contempt  of  court  proceedings, 
which  seem  to  me  to  be  equally  unintended  by  the  legislature  in  reference  to 
breaches  of  orders  under  s.41(2)  of  the  Fisheries  Act. 

IV.  Apologies  and  sentencing 

An  apology  freely  given  out  of  genuine  remorse  generally  indicates 
progress  by  the  offender  on  the  path  towards  reform  of  his  or  her  behaviour 
and  attitudes.  It  suggests  a likelihood  that  the  offender,  seeing  the  error 
of  his  or  her  ways,  will  not  re-offend.  It  can  be  regarded  as  an  act  of 
expiation  or  atonement,  like  compensation  voluntarily  paid  by  the  offender  to 
a victim  or  the  willing  restoration  of  property  taken  or  destroyed.  As  such, 
it  suggests  a diminution,  at  least,  in  the  need  for  a sentence  which  will 
deter  the  offender  individually.  It  reflects  a positive  desire  on  the  part  of 
the  offender  for  acceptance  by  society  (and  of  society's  laws),  and  for  a 
reconciliation  between  the  offender  and  any  victims  of  the  offence.  As  an 
initiative  by  the  offender  towards  restoring  the  status  quo  ante  it  can  do 
much  to  bring  back  "peace  in  the  valley"  and  allow  everyone  to  get  on  with  the 
business  of  living  more  or  less  as  before. 

Extracted  on  demand,  however,  a grudging  so-called  apology  is  plainly  no 
more  than  a reluctant  concession  to  an  opponent  possessing,  for  the  time 
being,  an  overwhelming  advantage  of  some  sort.  It  is  all  too  likely  to  be 
regarded  primarily  as  a form  of  unjust  humiliation  and  not  necessarily  as  a 
vindication  of  what  is  right.  In  consequence,  it  has  little  of  the  value  of 
the  apology  freely  given  out  of  genuine  remorse.  It  is  seen  by  the  offender, 
and  no  doubt  by  others,  as  a form  of  punishment  and  not  of  contrition. 

The  object  in  obtaining  an  apology  from  an  offender  is,  at  least  in  part, 
presumably,  to  secure  a denunciation  of  the  offence  by  the  offender,  not 
simply  by  the  court  itself.  Given  such  a self-denunciation,  that  of  the  court 
need  not  be  as  harsh.  But  we  are  nowadays  all  too  familiar  with  the  "show 
trials"  of  totalitarian  regimes  in  which  self-denunciation  has  played  such  a 
large  part.  Attempts  to  buy  mercy  by  self-denunciation  in  cases  of  that  kind 
are  all  too  transparent.  We  should  be  wary  indeed  of  any  tendency  to  exert 
pressure  upon  an  offender  to  bargain  along  those  lines.  Judges,  in 
particular,  should  avoid  any  proposed  use  of  their  powers  to  extract 
confessions  whether  before,  during  or  after  judgement.  The  history  of 
judicial  abuses  of  that  kind  should  not  be  forgotten. 

It  follows,  in  my  respectful  view,  that  a court  order  requiring  a public 
apology  to  be  made,  none  having  been  offered,  is  contrary  to  the  principles  of 
sentencing  recognized  by  courts  in  Canada,  and  may  well  be  contrary  to  the 
principles  of  fundamental  justice  declared  in  s.7  of  the  Canadian  charter  of 
Rights  and  Freedoms, 
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In  reaching  this  view  of  the  matter  I have  not  ignored  the  precedents 
cited  by  the  sentencing  territorial  judge  at  pages  15  to  16  of  his  written 
reasons  for  judgement  filed  in  the  Territorial  Court  on  December  15th  1989 
(though  no  mention  of  those  precedents  appears  in  the  transcript  of  his  oral 
reasons  for  judgement  rendered  on  December  6th  1989,  filed  on 
February  14th  1990).  To  quote  from  the  written  reasons  for  judgement: 

The  Territorial  Court  of  the  Northwest  Territories  has  on 
many  occasions,  particularly  when  the  victim  of  a crime 
consists  of  a group  - be  it  a community  as  a whole,  or  a 
group  such  as  the  Air  Cadets,  Hunters  & Trappers 
Associations,  local  Boards  of  Education,  Church 
Organizations,  Service  Clubs,  Co-ops,  Bands,  Hamlet 
Councils  - ordered  the  Defendant,  via  a Probation  Order  to 
attend  and  apologize  to  that  group  for  his  crime. 

The  order  under  appeal  is  not,  of  course,  a probation  order.  Counsel  did 
not  argue,  in  consequence,  the  issue  of  whether  or  not  such  an  order  can  be 
made  in  respect  of  a corporation.  Nor  was  any  submission  made  as  to  the 
reasonableness  of  a condition,  within  the  intendment  of  s. 737(2)  (h)  of  the 
Criminal  Code ^ requiring  that  a public  apology  be  made  (other  than  as  offered 
willingly  by  the  offender).  But,  at  all  events,  it  is  recognized  that 
probation  is  a form  of  punishment  so  that  drawing  an  analogy  between  the  order 
under  appeal  and  a probation  order  is  consistent  with  the  view  that  the  order 
now  in  question  here  was  intended  as  punishment. 

I recognize,  as  I have  indicated,  that  an  apology  can  be  a constructive 
and  positive  step  in  the  rehabilitation  of  the  offender  and  the  restoration  of 
peace  in  the  community.  This  is  particularly  important  in  the  many  small 
communities  of  the  Northwest  Territories.  I do  not  wish  to  be  thought  to  say 
that  a public  apology  should  never  be  made,  whether  as  recognized  in  the  terms 
of  a probation  order  or  otherwise.  The  point  I make  is  that  no  apology  should 
be  coerced,  whether  by  court  order  or  otherwise,  as  part  of  the  sentencing 
process.  After  all,  an  apology  which  is  not  freely  given  lacks  all  the 
characteristics  of  a genuine  apology  and  is  surely  worthless  as  such.  If 
judicially  coerced,  it  will  undoubtedly  tend,  sooner  or  later,  to  bring  the 
administration  of  justice  into  disrepute. 

V.  Identifying  corporate  officers  and  directors 

Counsel  for  the  appellant  submits  that  there  was  nothing  properly  before 
the  sentencing  territorial  judge  from  which  he  could  reasonably  conclude  that 
the  officers  and  directors  of  the  appellant  were  unaware  of  their 
responsibilities  or  that  they  deliberately  and  consciously  engaged  in  conduct 
which  had  causal  connection  with  the  offence.  None  of  the  appellant's 
officers  or  directors  was  charged  with  the  offence  for  which  the  appellant  was 
sentenced  in  this  instance. 

At  pages  13  to  15  of  his  written  reasons  for  judgement  the  sentencing 
territorial  judge  had  this  to  say: 


326 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


Corporate  Defendants,  like  human  Defendants  have  features, 
characteristics  and  attitudes  unique  to  them.  Any 
question  of  this  assertion  can  be  answered  by  reading  any 
number  of  publications  dealing  with  corporate  life  such  as 
In  Pursuit  of  Excellence . These  features  and 
characteristics  do  not  exist  in  a vacuum,  they  must  flow 
from  some  source;  Corporations  after  all  are  but  legal 
fictions  operated  by  men  and  women.  That  source  must 
spring  primarily  from  the  directing  minds,  the  executive 
officers,  directors  and  perhaps  the  shareholders.  (See 
"Control"  and  the  Control  Basis  of  Legal  Relationships  and 
Business  Organizations,  R.  Flanigan,  1989,  S.L.R.  1.) 
While  it  may  be  difficult,  if  not  impossible,  to  find  the 
exact  source  of  a Corporate  Defendant's  attitude  and 
character,  generally  it  can  be  ascribed  to  the  management; 
the  Chief  Executive  Officer  and  the  Board  of  Directors. 
These  are  the  officers,  the  people,  that  corporate  law 
puts  in  control.  These  are  the  people  who  have  accepted 
the  responsibility  of  overseeing  and  directing  the 
Corporation's  management. 

Unfortunately,  as  Stone  suggests,  humans  in  a corporate 
framework  sometimes  develop  a reduced  sense  of 
responsibility  for  acts  that  occur  when  they  are  brought 
together  in  large  institutional  frameworks.  Field  workers 
blame  middle  management,  middle  mangers  blame  the 
executives  who  in  turn  blame  middle  managers  who  blame 
field  workers.  Responsibility  is  passed  up  one  side  of 
the  pyramid,  and  back  down  the  other  side. 

To  view  the  Corporate  Defendant  as  simply  a person  with 
money  may  achieve  very  little  in  terms  of  sentencing 
goals.  As  the  Law  Reform  Commission  has  stated  in  Working 
Paper  16,  criminal  Responsibility  for  Group  Action  - "we 
must  attempt  to  develop  and  use  innovative  methods  of 
sanctioning  groups  ...  heavy  fines  are  not  the  answer". 

One  such  method  may  be  to  reach  through  the  Corporate 
Veil,  well  past  the  Defendant's  pockets  and  touch  the 
heart  and  mind  of  the  Defendant  - the  Directors.  They 
after  all  have  accepted  the  responsibility  of  overseeing 
and  directing  corporate  management.  They  reflect  the 
corporate  character  and  must  be  accountable  for  it. 

Indeed,  in  accepting  a position  on  a Board  of  Directors 
they  must  address  their  responsibility  for  the  policies, 
priorities  and  values  inherent  in  the  Corporation's 
operations.  The  public  is  never  made  aware  of  who  these 
people  are,  who  rhetorically  speaking,  love  their 
children,  go  to  church  on  Sunday  and  preside  over  the 
degradation  of  the  public  domain  on  Monday. 
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Section  41(2)  speaks  of  "likely  to  prevent..."  "Likely" 
is  defined  in  Webster's  9th  Collegiate  Dictionary  as  "of 
such  a nature  or  circumstance  as  to  make  something 
probable;  suitable;  in  all  probability". 

To  impact  upon  the  Directors  of  a Corporate  Defendant  is 
likely,  in  my  view,  to  prevent  further  offences  in  that 
the  Directors  will  realize  that  they  are  and  will  be 
accountable  for  their  acts  (or  omissions)  on  'Monday'.  - 
That  they  cannot  shelter  behind  a Corporate  Veil.  This  in 
brief  may  increase  their  sense  of  responsibility  and 
induce  positive  action  and  involvement  in  a Corporation's 
policies,  priorities  and  values. 

For  these  reasons  I have  concluded  that  to  require  the 
Directors  and  Chief  Executive  Officer  to  apologize  to  the 
public  for  its  negligence  would  be  fit  and  appropriate  and 
moreover,  permissible  in  law.  Additionally,  such  action 
is,  in  my  view,  reasonable  and  rationally  linked  to  the 
objective  of  the  stated  sentencing  goals. 

It  is  quite  readily  apparent  that  what  the  sentencing  territorial  judge 
intended  was,  in  effect,  to  put  the  officers  and  directors  of  teh  appellant 
directly  under  the  spotlight  of  publicity  regarding  the  offence  by  requiring 
their  names  and  photographs  to  be  published  in  the  apology.  To  do  so  was  not 
quite  the  same  thing  as  placing  them  in  the  public  pillory,  or  having  a 
"scarlet  letter"  branded  on  them  in  some  readily  visible  part  of  their 
anatomies,  but  it  was  intended  to  have  somewhat  the  same  effect.  By  doing  so, 
it  was  clearly  the  intention  to  "pierce  the  corporate  veil"  and  attribute 
responsibility  to  the  officers  and  directors  individually  and  collectively. 

Here  again,  in  my  respectful  view,  there  was  a departure  from  fundamental 
principle.  There  was  no  basis  recognized  in  law  for  piercing  the  corporate 
veil  in  this  instance.  Equally  there  was  no  basis,  in  justice  or  in  law,  for 
attributing  legal  responsibility  to  the  officers  and  directors  named  (and  to 
be  portrayed)  in  the  apology,  either  individually  or  collectively,  for  the 
offence  here  in  question.  None  of  them  was  charged  with  that  offence  and 
consequently  none  of  them  has  been  found  guilty  of  it.  It  is  elementary  that 
they  should  therefore  not  be  punished  for  it  contrary  to  s.7,  s. 11(d)  and  s.l2 

of  the  Canadian  Charter  of  Rights  and  Freedoms , 

That  publicity  may  well  be  an  effective  general  and  individual  deterrent 
is  not  here  in  question.  Undoubtedly  it  can  be.  And  it  is  a matter  of  all 
too  common  experience,  regrettably,  that  the  media  of  public  information  can 
and  do  frequently  either  ignore  court  proceedings  completely  or,  which  is 
probably  worse,  completely  misunderstand  and  misreport  them.  It  is  therefore 
no  mystery  to  a northern  resident  why  the  sentencing  territorial  judge  should 
have  considered  it  necessary  to  spell  out  in  detail  what  should  be  publicised 
regarding  the  appellant's  conviction  and  sentence.  For  lack  of  a regularly 
employed  court  media  relations  officer,  who  could  provide  official  data  to  the 
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media  for  publication,  this  was  all  that  the  sentencing  territorial  judge 
could  effectively  himself  do. 

Be  that  as  it  may,  it  was  in  my  respectful  view  beyond  the  legal 
competence  of  the  sentencing  territorial  judge  to  name  and  otherwise  identify 
the  appellant's  officers  and  directors  in  the  publicity  ordered  by  him  so  as 
to  suggest  that  they,  or  any  of  them,  were  or  was  in  some  way  personally  and 
penally  liable  for  the  offence  in  question. 

V.  Conclusion 

That  the  order  under  appeal  is  punitive  in  nature  is  furthermore  apparent 
from  the  reasons  for  judgement  of  all  the  members  of  our  highest  court  who 
participated  in  the  final  decision  in  National  Bank  of  Canada  v.  Retail 
Clerks'  International  Union  et  al . (1984)  1 S.C.R.  269  at  pages  294-5.  As 
Beetz  J.,  in  a minority  opinion,  said  at  page  296  in  that  case: 

This  type  of  penalty  is  totalitarian  and  as  such  alien  to 
the  tradition  of  free  nations  like  Canada,  even  for  the 
repression  of  the  most  serious  crimes.  I cannot  be 
persuaded  that  the  Parliament  of  Canada  intended  to  confer 
on  the  Canada  Labour  Relations  Board  the  power  to  impose 
such  extreme  measures,  even  assuming  that  it  could  confer 
such  a power  bearing  in  mind  the  Canadian  charter  of 
Rights  and  Freedoms,  which  guarantees  freedom  of  thought, 
belief,  opinion  and  expression.  These  freedoms  guarantee 
to  every  person  the  right  to  express  the  opinions  he  may 
have;  a fortiori  they  must  prohibit  compelling  anyone  to 
utter  opinions  that  are  not  his  own. 

It  seems  self-evident  that  the  Charter  must  likewise  preclude  legislation 
from  being  construed  as  authorizing  a court  to  require  anyone,  individual  or 
corporation,  to  make  a coerced  apology,  whatever  form  it  might  take. 

The  appeal  is  therefore  allowed  to  the  extent  that  the  purported  s.41(2) 
order  is  vacated.  The  fine  of  $15,000  was,  in  all  the  circumstances,  quite 
sufficient  to  act  as  a fitting  penalty. 
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FEDERAL  COURT  (TRIAL  DIVISION) 

RE:  OLDMAN  RIVER 

FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 

V. 

MINISTER  OF  TRANSPORT  AND 
MINISTER  OF  FISHERIES  AND  OCEANS 

JEROME,  J.  Edmonton,  October  4,  1989 


Navigable  Waters  Protection  Act,  R.S.C.  1985,  C.  N-22,  aS  amended,  SS.  4, 
5(1),  6(4),  7 - Minister  of  Transport  is  required  to  comply  with  the 
Environmental  Assessment  and  Review  Process  Guidelines  Order, 

Environmental  Assessment  and  Review  Process  Guidelines  Order, 

S.0.R./84-467,  ss.  2,  3,  8,  10,  12,  13,  21,  22,  pursuant  to  section  6 of  the 

Department  of  the  Environment  Act,  R.S.C.  1985,  C.  E-10. 

Fisheries  Act,  R.S.C.  1985,  c.  F-14,  as  amended,  s.  35,  37(1),  31(1)(2)  - 
35  - harmful  alternation  - 33.1(1)  - 37(1)  - works  likely  to  result  in 
destruction,  plans  must  be  submitted  - 33.1(2)  - 39(2)  - Minister  can  require 
modifications  where  harm  likely  - 33.4  - 40  - penalty  section,  37(2),  40  - 
since  no  "proposal  review”,  permit  or  license  procedure  for  provincial 
projects  mentioned  in  the  Act,  the  Assessment  and  Review  Process  Guidelines 
Order,  S.O.R./  84-467  pursuant  to  Department  of  Environment  Act,  R.S.C.  1985, 
c.  E-10,  s.  6,  does  not  apply. 

Department  of  Transport  Act,  R.S.C.  1985,  C.  T-18  - SCOpe  Of  Minister  Of 
Transport's  responsibilities  does  not  contemplate  ability  to  take  into  account 
environmental  factors  pursuant  to  "Assessment  and  Review  Process  Guidelines 
Order"  S.O.R./  84-467,  pursuant  to  Department  of  Environment  Act,  R.S.C.  1985, 
C.  E-10,  S.  6,  under  Navigable  Waters  Protection  Act,  R.S.C.  1985,  C.  N-22,  aS 
amended . 


Department  of  Fisheries  and  Oceans  Act,  R.S.C.  1985,  C.  F - 15  - SCOpe  Of 
Minister  of  Fisheries  and  Oceans'  responsibilities  does  not  contemplate 
ability  to  take  into  account  environmental  factors  pursuant  to  "Assessment  and 
Review  Process  Guidelines  Order",  S.O.R./  84-467,  pursuant  tO  Department  of 
Environment  Act,  R.S.C.  1985,  c.  E-10,  s.  6,  under  Fisheries  Act,  R.  S.C.  1985, 
c.  F-14,  as  amended. 

Harmful  Activity  and  Water  Body:  Construction  of  a water  diversion  dam 
at  the  Three  Rivers  Site  on  the  Oldman  River. 
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Summary:  Decision  at  the  trial  level:  The  applicants  unsuccessfully 
argued  that  because  Oldman  River  Dam  project  in  Southern  Alberta  will  have 
environmental  effects  on  federal  areas  of  constitutional  responsibility  such 
as  navigable  waters  and  fisheries,  the  federal  government  is  implicated  and  is 
therefore  obligated  to  undertake  an  environmental  assessment  required  by  the 
"Assessment  and  Review  Process  Guideliens  Order",  S.O. R. /84-467  pursuant  tO 
the  Department  of  Environment  Act,  R.S.C.  1985,  C.  E-10,  S.  6 [hereinafter 
Guidelines  Order].  The  applicants  Consequently  requested  certiorari  (that  the 
court  review  and  set  aside  the  federal  Minister  of  Transport's  decision  to 
approve  construction  of  a dam  pursuant  to  s.  5(1)  of  the  Navigable  waters 
Protection  Act,  R.S.C.  1985,  c.  N-22,  as  amended).  They  also  sought  a 
declaration  by  the  court  that  the  federal  Minister  of  Fisheries  and  Oceans 
constitutes  "the  initiating  agency"  as  contemplated  by  the  Guidelines  order. 
Both  of  these  Ministers,  the  applicants  submit,  come  within  the  definition  of 
"decision  making  authorities"  mentioend  in  the  Guidelines  order^  thereby 
triggering  a responsibility  to  comply  with  the  requirements  of  the  federal 
Environmental  Assessment  Review  process. 

The  judge  based  his  decision  on  principles  of  statutory  interpretation. 
First,  the  project  was  not  a "federally  initiated"  one.  The  Guidelines  order 
defines  an  initiating  department  as  follows: 

"initiating  department"  means  any  department  that  is,  on 
behalf  of  the  Government  of  Canada,  the  decision-making 
authority  for  a proposal. 

According  to  the  trial  judge,  neither  Fisheries  and  Oceans  nor  Transport 
were  "initiating  departments".  Second,  there  had  been  no  "proposal"  (the  term 
used  in  s.  2 of  the  Guidelines  Order)  submitted  for  approval  to  the  federal 
government.  Section  2 of  the  order  defines  "proposal"  as  follows: 

"proposal  includes  any  initiative,  undertaking  or  activity 
for  which  the  Government  of  Canada  has  a decision-making 
responsibility". 

Furthermore,  section  3 of  the  Guidelines  order  states: 

3.  The  Process  shall  be  a self  assessment  process  under 
which  the  initiating  department  shall,  as  early  in  the 
planning  process  as  possible  and  before  irrevocable 
decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision 
makinig  authority  are  fully  considered  and  where  the 
implications  are  significant,  refer  the  proposal  to  the 
Minister  for  public  review  by  a Panel. 

Since  neither  department  was  an  initiating  department,  nor  was  there  any 
proposal  under  discussion,  section  3 of  the  Guidelines  order  consequently  does 
not  apply. 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


331 


Third,  and  further  to  the  arguments  above,  the  Navigable  waters 
Protection  Act,  R.S.C.  1985,  c.  N-22,  as  amended,  does  not  explicitly  require 
the  prior  approval  of  the  federal  Minister  of  the  Environment,  as  did  the 
International  River  Improvements  Act  in  the  Raf ferty-Al ameda  Dam  decision  (see 
VOl . 5,  Fisheries  Pollution  Reports).  In  Canadian  Wildlife  Federation,  Inc. 
et  al . V.  Minister  of  the  Environment  and  Saskatchewan  Water  Corp.  (T-80-89) 
(aff'd  by  F.C.A.  A-228-89)  [hereinafter  re  Rafferty-Al ameda ] , the  court  ruled 
that  the  license  issued  under  the  international  Rivers  Improvement  Act 
constituted  a "decision-making  responsibility"  invoking  the  Guidelines  order. 
The  judge  distinguished  the  Re  Rafferty-Al ameda  by  stating  that  although  the 
present  statute,  the  Navigable  waters  Protection  Act,  R.S.C.  1985,  C.  N-22,  as 
amended,  also  requires  a federal  license  to  be  issued,  the  license  can  be 
issued  after  the  project  is  commenced.  Thus  there  is  not,  strictly  speaking, 
"prior  federal  approval"  required. 

Fourth,  in  Re  Rafferty-Al ameda  the  federal  Minister  of  the  Environment 
clearly  had  a statutory  duty,  pursuant  to  the  Department  of  the  Environment 
Act,  to  consider  environmental  factors  when  approving  a project.  In  this  case 
the  statutory  responsibilities  of  the  Minister  of  Transport  on  the  one  hand, 
and  the  Minister  of  Fisheries  and  Oceans  on  the  other,  are  governed  by  the 
Department  of  Transport  Act.  R.S.C.  1985,  C.  T-18,  and  the  Department  of 
Fisheries  and  Oceans  Act,  R.S.C.  1985,  c.  F-15,  respectively.  Neither  of 
these  statutes  obliges  its  Minister  to  deal  with  environmental  considerations, 
nor  to  obey  the  Guidelines  Order.  Consequently,  Re  Rafferty-Al ameda, 
according  to  the  trial  judge,  cannot  be  applied. 

Finally,  judicial  powers  to  grant  certiorari  and  declarations,  are 
discretionary.  The  applicant  has  known  of  the  project  for  three  years  before 
making  the  application,  and  the  project  is  already  40%  complete.  Extensive 
environmental  review  has  already  been  undertaken  by  the  Province  of  Alberta. 
Therefore,  on  the  balance  of  convenience,  relief  is  inappropriate  in  this 
case. 


There  was  some  question  about  whether  the  applicants  had  standing,  (the 
right  to  bring  the  issue  before  the  court),  but  was  deliverately  avoided  by 
the  trial  judge  as  he  had  decided  the  application  could  not  succeed.  Standing 
was  therefore  assumed  {Findlay  v.  Minister  of  Finance  [1986]  2 S.C.R.  607)  on 
the  basis  of  affidavit  evidence  that  members  of  the  applicant's  organization 
used  the  land  in  question. 

Held:  The  application  is  dismissed. 

Editor's  Note:  This  project  has  been  the  subject  of  court  proceedings  on 
several  other  occasions.  These  two  decisions  however  are  the  ones  which  have 
the  greatest  impact  on  environmental  assessment  review. 
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COUR  FEDERALE,  SECTION  DE  lERE  INSTANCE 
FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 

c. 

LE  MINISTRE  DES  TRANSPORTS  ET 
LE  MINISTRE  DES  PECHES  ET  DES  OCEANS 


JEROME,  J.  Edmonton,  4 octobre  1989 


LOI  Sim  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH . N-22,  ET  SES 
MODIFICATIONS,  ART.  4 ET  7,  ET  PAR.  5(1)  ET  6(4). 

DECRET  SUR  LES  LIGNES  DIRECTRICES  VI SANT  LE  PROCESSUS  D' EVALUATION  ET 
D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT , DORS/84-467,  PRIS  EN  VERTU  DE  L' ARTICLE  6 
DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT,  L.R.C.  1985,  CH . E-10,  ART.  2, 
3,  8,  10,  12,  13,  21  ET  22. 

LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS,  fJiT . 35 
ET  40,  ET  PAR.  37(1)  ET  (2)  ( ANCIENNEMENT  ART.  31  ET  33.4  ET  PAR  33.1(1)  ET 
(2)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS) 
- PUISQUE  LA  LOI  NE  PREVOIT  PAS  EXPRESSEMENT  L'EXAMEN  D'UNE  PROPOSITION  DE 
PROJET  PROVINCIAL  NI  LA  DELIVRANCE  DE  PERMIS  OU  DE  LICENCE  POUR  UN  TEL  PROJET, 
LE  DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET 
D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467,  PRIS  EN  VERTU  DE  L 'ARTICLE  6 
DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT , L.R.C.  1985,  CH . E-10,  NE 
S 'APPLIQUE  PAS. 

LOI  SUR  LE  MINISTERE  DES  TRANSPORTS,  L.R.C.  1985,  CH.  T-18  - LE  MINISTRE 
DES  TRANSPORTS  N'A  PAS  A TENIR  COMPTE  DES  FACTEURS  ENVIRONNEMENTAUX  PREVUS  AU 
DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET  D'EXAMEN 
EN  MATIERE  D ' ENVIRONNEMENT , L.R.C.  1985,  CH . E-10,  AUX  TERMES  DE  LA  LOI  SUR  LA 
PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH.  N-22,  ET  SES  MODIFICATIONS. 

LOI  SUR  LE  MINISTERE  DES  PECHES  ET  DES  OCEANS,  L.R.C.  1985,  CH . F-15  - LE 
MINISTRE  DES  PECHES  ET  DES  OCEANS  N'A  PAS  A TENIR  COMPTE  DES  FACTEURS 
ENVIRONNEMENTAUX  PREVUS  AU  DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE 
PROCESSUS  D' EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT , L.R.C.  1985, 
CH.  E-10,  AUX  TERMES  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES 
MODIFICATIONS . 

ACITIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : CONSTRUCTION  D'UN  BAlRRAGE  DE 
DERIVATION  SUR  L ' EMPLACEMENT  DE  THREE  RIVERS  DE  LA  RIVIERE  OLDMAN,  EN  ALBERTA. 

RESUME  : LE  JUGE  DE  PREMIERE  INSTANCE  A REJETE  L 'ARGUMENT  DE  LA 
REQUERANTE  VOULANT  QUE,  PARCE  QUE  LE  PRO  JET  DE  CONSTRUCTION  D'UN  BARRAGE  SUR 
LA  RIVIERE  OLDMAN,  DANS  LE  SUD  DE  L' ALBERTA,  AURAIT  DES  REPERCUSSIONS 
ENVIRONNEMENTALES  SUR  DES  DOMAINES  DE  COMPETENCE  FEDERALE,  COMME  LES  EAUX 
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NAVIGABLES  ET  LES  PECHES,  LE  GOUVERNEMENT  FEDERAL  ETAIT  CONCERNS  PAR  CE  PROJET 
ET  DEVAIT,  EN  CONSEQUENCE,  MENER  UNE  EVALUATION  EN  MATIERE  D ' ENVIRONNEMENT 
COMME  L'EXIGE  LE  DECRET  SUR  LES  LIGNES  DIRECTRICES  VI SANT  LE  PROCESSUS 
D 'EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467,  PRIS  EN 
VERTU  DE  L 'ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERS  DE  L ' ENVIRONNEMENT , L.R.C. 
1985,  CH.  E-10  [CI-APRES  APPELE  LE  uDECRET})].  . LA  REQUERANTE  A DEMANDE  QUE 
SOIT  ACCORDE  UN  BREF  DE  CERTIORARI  (POUR  QUE  LA  COUR  EXAMINE  ET  ANNULS 
L' APPROBATION,  PAR  LE  MINISTRE  FEDERAL  DES  TRANSPORTS,  DE  LA  CONSTRUCTION  D'UN 
BARRAGE  CONFORMEMENT  AU  PAR.  5(1)  DE  LA  LOI  SUR  LES  EAUX  NAVIGABLES,  L.R.C. 
1985,  CH.  N-22,  ET  SES  MODIFICATIONS) . ELLE  DEMANDAIT  EGALEMENT  A LA  COUR  DE 
DECLARER  QUE  LE  MINISTRE  FEDERAL  DES  PECHES  ET  DES  OCEANS  EST  UN  ((ORGANISMS 
RESPONSIBLE))  AU  SENS  DU  DECRET.  SELON  LES  APPELANTS,  CES  DEUX  MINISTRES 
((EXERCE[NT]  LE  POUVOIR  DE  DECISION)),  COMME  LE  MENTIONNE  LE  DECRET.  PAR 
CONSEQUENT,  ILS  DOIVENT  SE  CONFORMER  AU  PROCESSUS  FEDERAL  D' EVALUATION  ET 
D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT . 

LE  JUGE  FONDE  SA  DECISION  SUR  DES  PRINCIPES  D ' INTERPRETATION . EN  PREMIER 
LIEU,  LE  PRO JET  N'EST  PAS  D' INITIATIVE  FEDERALE . LE  DECRET  DEFINIT  COMME  SUIT 
CE  QU'EST  UN  ((MINISTERS  RESPONSABLE))  : 

((MINISTERS  RESPONSABLE))  MINISTERS  QUI , AU  NOM  DU 
GOUVERNEMENT  DU  CANADA,  EXERCE  LE  POUVOIR  DE  DECISION  A 
L'EGARD  D'UNE  PROPOSITION. 

SELON  LE  JUGE  DU  PROCES,  NI  LE  MINISTERS  DES  PECHES  ET  DES  OCEANS,  NI 
CELUI  DES  TRANSPORTS  NE  SONT  DES  ((MINISTERES  RESPONSABLES)) . EN  DEUXIEME  LIEU, 
IL  N'Y  A AUCUNE  ((PROPOSITION))  (TERME  UTILISE  A L ' ART . 2 DU  DECRET)  PRESENTEE 
AU  GOUVERNEMENT  FEDERAL  POUR  APPROBATION.  L 'ARTICLE  2 DEFINIT  LE  TERME 
((PROPOSITION))  DE  LA  FAQON  SUIVANTE  : 

((PROPOSITION))  S'ENTEND  EN  OUTRE  DE  TOUTS  ENTREPRISE  OU 
ACTIVITE  A L 'EGARD  DE  LAQUELLE  LE  GOUVERNEMENT  DU  CANADA 
PARTICIPE  A LA  PRISE  DE  DECISIONS. 

EN  OUTRE,  L 'ARTICLE  3 DU  DECRET  PREVOIT  QUE  : 

3.  LE  PROCESSUS  EST  UNE  METHODS  D ' AUTO-EVALUATION  SELON 
LAQUELLE  LE  MINISTERS  RESPONSABLE  EXAMINE,  LE  PLUS  TOT 
POSSIBLE  AU  COUPS  DE  L 'ETAPE  DE  PLANIFICATION  ET  AVANT  DE 
PRENDRE  DES  DECISIONS  IRREVOCABLE S , LES  REPERCUSSIONS 
ENVIRONNEMENT ALES  DE  TOUTES  LES  PROPOSITIONS  A L'EGARD 
DESQUELLES  IL  EXERCE  LE  POUVOIR  DE  DECISION. 

PUISQU ' AUCUN  DES  MINISTERES  CONCERNES  N'EST  UN  ((MINISTERS  RESPONSABLE))  ET 
QU'IL  N'Y  A AUCUNE  ((PROPOSITION))  EN  CAUSE,  L 'ARTICLE  3 DU  DECRET  NE  S 'APPLIQUE 
PAS. 


EN  TROISIEME  LIEU,  ET  SU  SOUTIEN  DES  ARGUMENTS  QUI  PRECEDENT,  LA  LOI  SUR 
LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH.  N-22,  ET  SES 
MODIFICATIONS,  N'EXIGE  PAS  EXPRESSEMENT  L 'APPROBATION  PREALABLE  DU  MINISTRE 
FEDERAL  DE  L 'ENVIRONNEMENT,  COMME  LE  FAIT  LA  LOI  SUR  LES  OUVRAGES  DESTINES  A 
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L • MELIORATION  DES  COURS  D'EAU  INTERNATIONAUX,  INVOQUEE  DANS  LA  DECISION 
CONCERNANT  LE  BARRAGE  RAFFERTY-ALAMEDA  (VOIR  FISHERIES  POLLUTION  REPORT, 
VOL.  5).  DANS  L' AFFAIRE  FEDERATION  CANADIENNE  DE  LA  FAUNE  INC.  ET  AUTRES  C. 
LE  MINISTRE  DE  L ' ENVIRONNEMENT  ET  SASKATCHEWAN  WATER  CORPORATION  (T-80-89) 
(CONFIRMS  PAR  LA  C.A.F.  A-228-89),  LA  COUR  A JUGE  QUE  DELIVRER  UN  PERMIS  SOUS 
LE  REGIME  DE  LA  LOI  SUR  LES  OUVRAGES  DESTINES  A L ' AMELIORATION  DES  COURS  D'EAU 
INTERNATIONAUX  CONSTITUAIT  UNE  ((PARTICIP[ATION]  A LA  PRISE  DE  DECISION/)  AU 
SENS  DU  DECRET.  LE  JUGE  A ECARTE  LA  DECISION  RENDUE  DANS  FEDERATION 
CANADIENNE  DE  LA  FAUNE  INC.  EN  AFFIRMANT  QUE,  MEME  SI  LA  LOI  APPLICABLE  EN 
L'ESPECE,  SOIT  LA  LOI  SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH . 
N-22,  ET  SES  MODIFICATIONS,  EXIGEAIT  EGALEMENT  QU'UN  PERMIS  FEDERAL  SOIT 
DELIVRE,  UN  TEL  PERMIS  POUVAIT  ETRE  ACCORDS  UNE  FOIS  L'OUVRAGE  COMMENCE.  PAR 
CONSEQUENT,  AUCUNE  ((AUTORISATION  FEDERALE  PREALABLE//  N'ETAIT,  A STRICTEMENT 
PARLER,  OBLIGATOIRE. 

EN  QUATRIEME  LIEU,  DANS  L ' AFFAIRE  FEDERATION  CANADIENNE  DE  LA  FAUNE  INC., 
LA  LOI  SUR  LE  MINISTERS  DE  L 'ENVIRONNEMENT  IMPOSAIT  EXPRESSEMENT  AU  MINISTRE 
FEDERAL  DE  L 'ENVIRONNEMENT  LE  DEVOIR  D 'EXAMINER  LES  FACTEURS  ENVIRONNEMENTAUX 
D'UN  OUVRAGE  AVANT  DE  L'APPROUVER.  EN  L'ESPECE,  LES  RESPONSABILITES  DU 
MINISTRE  DES  TRANSPORTS,  D'UNE  PART,  ET  DU  MINISTRE  DES  PECHES  ET  DES  OCEANS, 
D,  AUTRE  PART,  SONT  PREVUES  RESPECT IVEMENT  PAR  LA  LOI  SUR  LE  MINISTERS  DES 
TRANSPORTS,  L.R.C.  1985,  CH.  T-18,  ET  PAR  LA  LOI  SUR  LE  MINISTERS  DES  PECHES 
ET  DES  OCEANS,  L.R.C.  1985,  CH . F-15 . CES  LOIS  NE  RENFERMENT  AUCUNE 
DISPOSITION  OBLIGEANT  L'UN  OU  L ' AUTRE  DE  CES  MINISTRES  A EXAMINER  LES 
QUESTIONS  D ' ENVIRONNEMENT , NI  A SE  CONFORMER  AU  DECRET.  PAR  CONSEQUENT,  LA 
DECISION  RENDUE  DANS  L 'AFFAIRE  FEDERATION  CANADIENNE  DE  LA  FAUNE  INC.  NE  PEUT 
S'APPLIQUER  EN  L'ESPECE. 

FINALEMENT,  LES  POUVOIRS  DU  TRIBUNAL  DE  DELIVRER  UN  BREF  DE  CERTIORARI  ET 
DE  PRONONCER  DES  JUGEMENTS  DECLARATOIRES  SONT  DI SCRETIONN AIRES . LA  REQUERANTE 
CONNAISSAIT  LE  PROJET  DEPUIS  TROIS  ANS  AU  MOMENT  OU  ELLE  A PRESENTS  SA  REQUETE 
ET  40  % DU  PRO  JET  EST  DEJA  COMPLETE.  L' ALBERTA  A ENTREPRIS  UN  EXAMEN  COMPLET 
DES  REPERCUSSIONS  ENVIRONNEMENTALES  DU  PRO  JET . EN  CONSEQUENCE,  LE 
REDRESSEMENT  DEMANDS  NE  SE  JUSTIFIE  PAS  EN  REGARD  DES  INCONVENIENTS  QU ' IL 
POSE. 


DES  DOUTES  ONT  ETE  SOULEVES  QUANT  A LA  QUALITE  D'AGIR  DE  LA  REQUERANTE 
(C.-A-D.  SI  ELLE  AVAIT  LE  DROIT  DE  SOUMETTRE  L' AFFAIRE  AU  TRIBUNAL).  MAIS  LE 
JUGE  A DELIBEREMENT  EVITE  DE  REPONDRE  A CETTE  QUESTION  EN  RE JET ANT  LA  DEMANDS. 
ON  PEUT  CEPENDANT  SUPPOSES  QU ' ELLE  AVAIT  QUALITE  POUR  AGIR  (FINLAY  C.  LE 
MINISTRE  DES  FINANCES,  [1986]  2.  R.C.S.  607)  ETANT  DONNE  QUE  LA  PREUVE  A 
DEMONTRE  QUE  SES  MEMBRES  UTILISAIENT  LES  TERRES  EN  QUESTION. 

DECISION  : LA  REQUETE  EST  REJETEE. 
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Loi  sur  les  ouvrages  destines  a 1 ' amelioration  des  cours  d'eau 

internationaux , L.R.C.  1985,  ch.  1-20. 

Water  Resources  Act,  R.S.A.  1980,  ch.  W-5,  et  ses  modifications. 


Loi  sur  la  protection  des  eaux  navigables , L.R.C.  1985,  Ch.  N-22,  et  SeS 
modifications,  art.  4 et  par.  5(1)  et  6(4),  et  Reglement  sur  les  ouvrages 
construits  dans  les  eaux  navigables , C.R.C.  1978,  Ch.  1232,  art.  4 a 7. 

Loi  sur  le  ministere  de  1 'Environnement,  L.R.C.  1985,  Ch.  E-10,  art.  6, 
et  Decret  sur  les  lignes  directrices  visant  le  processus  d 'evaluation  et 
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d'examen  en  matiere  d ' environnement ^ DORS/84-467,  art.  2,  3,  5,  6,  8,  10,  12, 
13,  21  et  22. 

Loi  constitutionnelle  de  1867  (R.-U  34  & 35  Vict.,  Ch.  28,  par.  91(12). 

Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses  modifications 
(anciennement  la  Loi  sur  les  pecheries , S.R.C.  1970,  ch.  F-14  et  ses 
modifications) . 

Regies  de  la  Cour  federale ^ article  603. 
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REASONS/MOTIF; 

JEROME,  J.  (F.C.T.D.)J  This  matter  came  on  for  hearing  at  Edmonton,  Alberta 
on  July  21,  1989.  On  August  11,  1989  I dismissed  the  application  from  the 
Bench  and  indicated  that  these  written  Reasons  would  follow.  The  application 
is  for: 

1)  an  order  by  way  of  certiorari  quashing  the  approval  issued  by  the 
Minister  of  Transport  pursuant  to  the  Navigable  waters  Protection 
Actt  R.S.C.  1985,  c.  N-22  (hereinafter  N.W.P.A.)  granting  permission 
to  carry  out  works  in  relation  to  construction  of  a dam  on  Oldman 
River; 

2)  a writ  of  mandamus  directing  the  Minister  of  Transport  to  comply 
with  the  Environmental  Assessment  and  Review  Process  Guidelines 
Order,  S.0.R./84-467  (hereinafter  the  "Guidelines  Order")  in 
relation  to  the  application  by  the  Alberta  Department  of  the 
Environment  for  an  approval  under  the  N.W.P.A.; 

3)  a declaration  that  construction  and  operation  of  the  dam  has  had 
and/or  may  have  an  environmental  effect  in  the  area  of  federal 
responsibility  relating  to  inland  and  coastal  fisheries  and  that  the 
Department  of  Fisheries  & Oceans  is  the  initiating  department  for 
the  purposes  of  the  Guidelines  Order;  and 

4)  a writ  of  mandamus  requiring  the  Minister  of  Fisheries  and  Oceans  to 
comply  with  the  Guidelines  Order,  in  relation  to  construction  of  the 
dam. 

The  facts  in  this  matter  are  outlined  in  the  affidavits  filed  in  support 
of  each  of  the  parties'  positions  and  the  cross-examinations  conducted 
thereupon. 

In  May,  1958  as  part  of  a preliminary  analysis  of  potential  water  storage 
sites,  the  Alberta  government  requested  the  Prairie  Farm  Rehabilitation 
Administration  (P.F.R.A.)  of  the  federal  Department  of  Agriculture  to 
determine  the  feasibility  of  constructing  a water  storage  reservoir  at  a site 
called  Livingstone  Gap.  The  P.F.R.A.  submitted  its  report  in  December,  1966 
raising  doubts  about  the  Livingstone  Gap  site  but  suggesting  the  Three  Rivers 
site  on  the  Oldman  River  (the  site  eventually  chosen)  for  further 
investigation.  Accordingly  the  Alberta  Department  of  the  Environment,  through 
the  formation  of  an  eighteen  member  Technical  Committee,  initiated  Phase  I of 
the  Oldman  River  Planning  Studies  in  July,  1974  which  dealt  with  water  demand 
and  potential  storage  sites  on  the  Oldman  River  and  its  tributaries.  In  July, 
1976  the  reports  of  the  Technical  Committee  dealing  with  water  demand,  water 
supply  and  environmental  considerations  including  parks,  recreation,  fish, 
wildlife,  archaeology,  sedimentation  and  water  quality  were  released  to  the 
public.  Volume  Three  of  the  report  dealt  with  preliminary  environmental  and 
social  impacts  of  identified  water  storage  sites. 

The  public  was  given  the  opportunity  to  respond  to  those  reports  in 
public  meetings  and  through  written  submissions.  From  these  responses,  issues 
were  identified  and  Phase  II  Planning  Studies  were  commenced.  The  Phase  II 
studies  were  carried  out  by  a six  member  Management  Committee,  the  purpose  of 
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which  was  to  make  recommendations  regarding  overall  water  management  in  the 
Oldman  River  Basin,  incorporating  the  concerns  of  area  residents,  including 
such  issues  as  salinization,  sedimentation,  recreation,  fish  habitat  and  other 
environmental  issues  relating  to  various  dam  sites.  The  Management  Committee 
provided  for  information  exchange  with  the  public  through  various  forums: 

- press  releases  and  conferences, 

- open  house  public  information  exchange  sessions, 

- twenty-two  meetings  on  local  levels, 

- public  workshops  addressing  concerns  raised  by  the  public,  and 

- meetings  with  various  affected  groups,  as  well  as  public  interest 
groups. 

The  final  report  of  the  Phase  II  studies  was  released  in  August,  1978  and 
over  3,000  copies  were  distributed  to  libraries,  groups  and  individuals. 
Information  centres  were  established  across  the  basin  to  provide  residents 
with  the  opportunity  to  review  and  comment  on  the  report. 

In  July,  1978  the  Environment  Council  of  Alberta  (E.C.A.)  was  ordered  to 
hold  public  hearings  on  the  management  of  water  resources  within  the  Oldman 
River  Basin.  The  terms  of  reference  included  consideration  of  conservation, 
management  and  utilization  of  water  resources  within  the  basin,  and  the  merits 
of  alternative  means  of  providing  for  future  water  requirements.  Ten  public 
meetings  were  held  in  an  informal,  non-judicial  atmosphere  and  200 
presentations  were  received  representing  the  interests  of  businesses, 
agricultural  committees,  Indian  Bands,  local  governments,  environmental  and 
other  special  interest  groups  and  individuals.  In  its  report  submitted 
August,  1979,  the  E.C.A.  recommended  that  if  a dam  was  necessary,  the  Brockett 
site  be  considered  over  the  Three  Rivers  site. 

The  Alberta  government  announced  plans  in  August,  1980  to  build  a dam  on 
the  Oldman  River  but  the  decision  regarding  the  exact  site  was  deferred  until 
submissions  were  received  from  the  Peigan  Indian  Band,  as  the  Brockett  site 
suggested  by  the  E.C.A.  was  located  on  the  Peigan  reserve.  The  Weasel  Valley 
Studies  conducted  by  the  Peigan  Indian  Band  covered  matters  including: 
social -economic  impacts,  water  use  for  industry,  land  irrigability 
classification,  wildlife  resources,  historical  resources  inventory,  water 
quality,  fish  resources  and  potential  recreational  development. 

In  1981  the  Regional  Screening  and  Co-ordinating  Committee  (R.S.C.C.),  a 
committee  of  the  federal  Department  of  the  Environment,  registered  and 
reviewed  the  Alberta  proposal  to  construct  a dam  on  the  Oldman  River.  The 
R.S.C.C.  is  composed  of  officials  from  Environment  Canada,  the  department  of 
Fisheries  and  Oceans  and  Forestry  Canada  and  its  purpose  is  to  ensure  that 
proposals,  initiatives,  undertakings  or  activities  which  may  have 
environmental  implications  of  concern  to  the  federal  government  are  subjected 
to  appropriate  environmental  review.  All  projects  which  may  have 
environmental  implications  for  federal  lands  or  other  federal  interests  are 
registered  and  examined  to  determine  the  exact  federal  lands  or  interests 
affected,  potential  environmental  impacts,  and  possible  action  to  address  the 
concerns  of  the  participating  bodies  of  the  R.S.C.C.  The  project  on  the 
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Oldman  River  was  actively  followed  by  the  R.S.C.C,  until  1984  when  it  was 
decided  that  the  dam  would  not  be  built  on  Indian  lands.  In  1987  the  R.S.C.C. 
received  a request  from  the  Department  of  Indian  and  Northern  Affairs  to 
evaluate  the  impact  of  the  project  on  the  Peigan  Indian  Reserve  located  a 
short  distance  downstream  from  the  Three  Rivers  site.  It  was  concluded  that 
generally  the  effects  would  be  either  favourable  or  mitigable. 

On  August  8,  1984  the  Alberta  government  announced  that  a dam  would  be 
built  at  the  Three  Rives  site  on  the  Oldman  River.  At  this  point,  design  of 
the  dam  commenced  and  development  of  an  Environmental  Mitigation/Opportunities 
Action  Plan  (the  Plan)  was  initiated.  The  Plan  generated  numerous  studies 
relating  to  all  areas  of  environmental  concern.  Mechanisms  were  established 
providing  for  ongoing  dissemination  of  information  to  and  input  from  the 
public.  Six  sub-committees  were  formed  focusing  on  recreation,  agriculture, 
land  use,  fish,  wildlife,  historical  resources  and  transportation  which 
carried  out  reviews  and  environmental  assessments. 

The  Alberta  Ministry  of  the  Environment  appointed  a Local  Advisory 
Committee  (L.A.C.)  in  January,  1985  to  provide  input  on  regional  and  Municipal 
District  interests  and  area  farming  matters,  the  relocation  of  reservoir 
crossings,  local  fish  and  wildlife  concerns,  recreational  opportunities  and 
the  development  of  a reservoir  land  use  plan.  As  the  Peigan  Indian  Reserve  is 
located  approximately  three  kilometres  downstream  from  the  dam  site,  the 
Alberta  government  agreed  in  1986  to  fund  the  Peigan  Band  for  an  independent 
study  on  the  impact  of  the  dam  on  the  Band.  For  the  purposes  of  this  study 
the  Peigans  were  given  access  to  technical  data,  studies  and  Alberta  personnel 
and  departments. 

An  application  for  approval  under  the  n.w.p.a.  was  made  by  the  Alberta 
Department  of  the  Environment  on  March  10,  1986  and  in  August  of  that  same 
year  advertisements  appeared  in  local  newspapers  regarding  this  application. 
Approval  for  construction  of  the  dam  was  issued  by  the  federal  Minister  of 
Transport  on  September  18,  1987.  The  approval  authorizes  work  in  terms  of  its 
effect  on  marine  navigation,  and  a number  of  conditions  were  imposed  with 
regards  to  measures  to  be  taken  to  ensure  vessel  safety  during  and  after 
construction.  The  approval  also  required  that  the  work  commence  within  six 
months  and  be  completed  within  three  years  from  the  date  of  issuance  of  the 
approval . 

In  May,  1986  the  governments  of  Alberta  and  Canada  entered  into  an 
agreement  concerning  environmental  impact  assessments  of  projects  in  the 
province.  Alberta  was  to  apply  its  environmental  assessment  procedures  where 
primary  responsibility  for  the  approval  of  development  initiatives  was  within 
its  constitutional  jurisdiction.  It  was  agreed  that  Alberta  shall  ensure  that 
the  relevant  interests  and  concerns  of  the  federal  government  are  included  and 
addressed  in  any  environmental  impact  assessment  procedures  undertaken. 

Construction  of  works  related  to  the  dam  was  commenced  in  the  fall,  1986 
and  the  contract  for  the  construction  of  the  dam  was  awarded  to  Stevenson 
Construction  in  February,  1989.  In  that  same  month  the  Alberta  Minister  of 
the  Environment  issued  an  interim  licence  pursuant  to  the  Alberta  water 
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Resources  Act  authorizing  construction  of  the  dam  for  the  purpose  of 
impounding  water  for  water  management,  flood  control,  flow  regulation, 
conservation  and  recreation.  The  license  imposed  conditions  pertaining  to  the 
monitoring  and  measuring  of  the  water  flow  and  elevation,  complaints  relating 
to  water  supply  sources  affected  by  the  dam,  bridge  and  utility  modifications, 
as  well  as  requiring  an  operation  strategy  including  an  instream  flow  release 
plan,  a fishery  and  wildlife  mitigation  plan,  a flood  action  plan,  a normal 
operation  plan  and  an  emergency  preparedness  plan. 

Following  the  issuance  of  the  licence,  construction  on  the  dam  commenced. 
It  is  expected  that  the  reservoir  created  by  the  dam  will  be  filled  in  the 
spring  of  1991.  As  of  March,  1989  construction  of  the  dam  was  40%  complete. 
The  estimated  budget  for  the  dam  and  its  related  works  was  $353.3  million. 

The  applicant.  Friends  of  the  Oldman  River  Society,  was  formed  in  1987  to 
oppose  construction  of  the  dam  on  the  Oldman  River.  Current  membership  is 
approximately  500  and  includes  people  who  allegedly  are  or  will  be  affected  by 
construction  of  the  dam,  those  that  used  to  live  on  the  land  that  will  be 
flooded  or  who  use  the  land  for  fishing,  hunting,  canoeing  and  other 
activities. 

The  Southern  Alberta  Environmental  Group  forwarded  a letter  to  the 
Minister  of  Fisheries  and  Oceans  in  August,  1987  setting  out  concerns 
regarding  construction  of  the  dam  and  requesting  that  an  initial  environmental 
assessment  and  public  review  be  established  pursuant  to  the  Guidelines  Order. 
The  Minister  responded  that  he  would  not  be  intervening  in  the  matter  since 
his  regional  staff  had  consulted  with  provincial  government  biologists  who  are 
responsible  in  Alberta  for  the  day  to  day  administration  of  fisheries 
management  issues  and  potential  problems  associated  with  the  dam  were  being 
addressed.  Later  that  same  year  the  applicant  forwarded  a letter  to  the 
federal  Minister  of  the  Environment  setting  out  its  concerns  regarding  the  dam 
and  referring  to  the  unwillingness  of  the  Minister  of  Fisheries  and  Oceans  to 
comply  with  the  Guidelines  Order  and  requesting  that  the  Minister  of  the 
Environment  ensure  compliance  with  the  said  Order. 

The  Office  of  the  Minister  of  the  Environment  responded  that  as  the 
federal  government  is  not  directly  involved  with  the  proposal  it  would  be 
inappropriate  for  Environment  Canada  or  Fisheries  and  Oceans  Canada  to 
intervene  directly.  It  was  noted  that  Environment  Canada  had  responsibility 
to  ensure  that  the  pollution  control  provisions  of  the  Fisheries  Act  are 
implemented  and  reviews  had  already  been  carried  out  in  that  regard.  In  her 
letter  the  Minister's  Special  Assistant  concluded  that  : "In  view  of  the 
long-standing  administrative  arrangements  that  are  in  place  for  the  management 
of  the  environmental  impact  assessment  proposals  and  the  fisheries  in  Alberta, 
and  because  the  potential  problems  associated  with  the  dam  are  being 
addressed,  it  is  not  appropriate  for  Environment  Canada  to  intervene." 

The  applicant  again  requested  the  federal  Minister  of  the  Environment  in 
February,  1988  that  the  project  be  the  subject  of  review  under  the  Guidelines 
Order.  The  Minister's  Special  Assistant  reiterated  that:  "...the  Oldman 
River  dam  project  is  a provincial  initiative  involving  provincial  land,  and  is 
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not  subject  to  the  federal  Environmental  Assessment  and  Review  Process.  The 
federal  government,  therefore,  has  no  authority  to  intervene  and  stop 
construction  of  the  diversion  tunnels  and  dam." 

It  is  the  applicant's  position  that  the  Guidelines  Order  mandates  a 
consideration  of  the  environmental  impact  of  the  project  as  it  applies  to 
areas  of  federal  responsibility.  As  the  dam  will  have  environmental  effects 
in  federal  areas  of  responsibility  such  as  navigable  waters  and  fisheries,  the 
Ministers  of  Fisheries  and  Oceans  and  Transport  have  failed  to  meet  their 
statutory  obligations  under  the  Guidelines  Order  by  not  carrying  out  the 
required  environmental  assessment. 

In  response  to  the  province's  position  that  it  is  not  bound  by  the 
N.w.p.A.t  the  applicant  maintains  that  the  province  is  required  to  seek  the 
approval  of  the  Minister  of  Transport  pursuant  to  s.  4 of  that  Act.  In  the 
alternative,  it  is  argued  that  the  province  is  bound  since  it  has  already 
subjected  itself  to  the  Act  by  applying  for  and  obtaining  approval  under  s.  5. 
The  applicant  also  points  out  that  the  federal  government  has  authority  for 
sea  coast  and  inland  fisheries  pursuant  to  s.  91(12)  of  the  constitution  Act, 
1867  and  according  to  the  provisions  of  the  Fisheries  Act^  R.S.C.  1985,  c. 
F-14  any  work  that  would  result  in  harmful  alteration  of  fish  habitat  must  be 
authorized  by  the  Minister.  It  is  submitted  that  the  province  has  not  sought 
this  approval,  nor  can  the  federal  government  delegate  this  authority  to  the 
province. 

Once  federal  responsibility  for  these  areas  of  concern  is  established, 
the  applicant  argues  that  pursuant  to  ss.  2,  3,  10,  12,  13,  21,  and  22  of  the 
Guidelines  Order  the  Ministers  of  Fisheries  and  Oceans  and  Transport  are 
"decision  making"  authorities  with  regards  to  this  proposal.  They  become 
therefore  "initiating  departments"  and  are  required  to  subject  this  proposal 
to  an  initial  screening,  and  then  refer  it  to  the  federal  Minister  of  the 
Environment  for  public  review  since  there  are  significant  environmental 
implications  and  public  concern  is  such  that  public  review  is  desirable. 
Since  the  Minister  of  Transport  has  not  complied  with  the  Guidelines  Order, 
certiorari  Should  issue  to  quash  the  approval  issued  under  the  n.w.p.a.,  and 
mandamus  Should  issue  against  the  Ministers  of  Transport  and  Fisheries  and 
Oceans  to  compel  compliance  with  the  Guidelines  Order.  The  applicant  further 
contends  that  s.  8 of  the  Guidelines  Order  regarding  duplication  avoidance  is 
not  applicable  here  as  the  Ministers  and  Departments  of  Transport  and 
Fisheries  and  Oceans  are  not  a board,  agency  or  regulatory  body  as  defined  by 
the  Order.  Even  if  the  section  was  applicable,  there  would  be  no  duplication 
because  the  proposal  has  not  been  reviewed  by  a body  having  the 
responsibilities  of  the  Ministers  of  Transport  and  Fisheries  and  Oceans,  nor 
has  there  been  a public  review  as  contemplated  by  the  Order. 

On  the  question  of  the  Court's  discretionary  nature  of  the  relief  sought, 
the  applicant  advances  three  arguments.  First,  the  purpose  of  the  Guidelines 
Order  to  provide  an  opportunity  for  environmental  review  will  be  defeated  if 
this  application  is  not  granted.  Second,  the  applicant  has  been  diligent  in 
requesting  public  review  since  its  formation,  and  did  not  bring  this 
application  sooner  due  to  legal  advice  that  mandamus  would  not  lie  with 
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respect  to  non-compliance  with  the  Guidelines  Order.  With  the  decisions  in 
Canadian  Wildlife  Federation  Inc.  et  al  v.  Minister  of  the  Environment  and 
Saskatchewan  Water  Corp.,  (T-80-89)  (dff'd  by  F.C.A,  A-228-89)  and  Findlay  v. 
Minister  of  Finance ^ [1986]  2 S.C.R.  607,  the  applicant  realized  the 
possibility  of  the  availability  of  these  remedies  to  a public  interest  group 
and  the  failure  to  file  sooner  was  not  a result  of  bad  faith.  Third,  mandamus 
issued  in  the  Canadian  Wildlife  case  and  the  facts  here  are  not  dissimilar. 

Finally,  the  applicant  relies  on  Findlay  for  the  principle  that  public 
interest  standing  is  a matter  of  judicial  discretion  that  must  be  exercised 
within  the  parameters  of  the  following  fourfold  test: 

1)  Is  there  a justiciable  issue? 

2)  Is  there  a serious  issue? 

3)  Does  the  plaintiff  have  a genuine  interest  in  the  issue? 

4)  Is  there  no  other  reasonable  and  effective  manner  in  which  the  issue 
may  be  brought  before  the  Court? 

The  applicant  maintains  it  satisfies  this  test  and  has  standing  to  bring  this 
motion. 

Counsel  for  the  respondent,  the  Ministers  of  Transport  and  Fisheries  and 
Oceans  argues  that  federal  departments  are  not  obliged  to  invoke  the  process 
of  the  Guidelines  Order  just  because  a project  may  have  environmental  impact 
on  an  area  over  which  Parliament  has  legislative  competence.  In  order  for  the 
Guidelines  to  apply,  a federal  department  must  participate  in  the  sense  of 
making  a decision  in  connection  with  a provincial  project,  as  was  held  in  the 
Canadian  Wildlife  case.  Furthermore,  it  is  contended  that  while  the  province 
is  bound  by  the  n.w.p.a.^  the  Guidelines  Order  does  not  apply  to  the  Minister 
of  Transport  making  decisions  under  the  m.w.p.a.  Approval  under  that  Act 
authorizes  work  only  in  terms  of  its  effect  on  marine  navigation  and  in 
granting  such  approval  under  s.  5(a)  or  s.  6(4)  the  Minister  may  only  take 
into  consideration  matters  relating  to  the  project's  effect  on  marine 
navigability.  In  addition,  the  n.w.p.a.  provides  for  approval  either  before, 
during  or  after  construction  of  a project  and  is  thereby  inconsistent  with  the 
Guidelines  Order  which  contemplates  occurrence  of  the  environmental  review 
process  before  irrevocable  decisions  are  taken. 

Similarly,  it  is  contended  that  the  Department  of  Fisheries  and  Oceans  is 
not  bound  by  the  provisions  of  the  Guidelines  Order  in  that  it  is  not  an 
"initiating  department"  faced  with  a "proposal"  thereunder  as  the  Minister  has 
not  been  called  upon  to  make  a decision  pertaining  to  the  project,  nor  has  he 
made  one.  In  addition,  s 35  of  the  Fisheries  Act  is  inconsistent  with  the 
Guidelines  Order  since  the  Minister's  considerations  thereunder  are  limited  by 
the  purpose  of  the  section  and  an  application  could  not  be  refused  for  other 
reasons. 

Counsel  for  the  Ministers  of  Transport  and  Fisheries  and  Oceans  further 
contends,  based  on  the  reasoning  in  the  Canadian  wildlife  case,  that  the 
Guidelines  Order  should  not  be  applied  where  a duplication  of  efforts 
undertaken  by  another  authority  would  occur.  It  is  pointed  out  that  in 
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conducting  its  environmental  studies,  Alberta  has  examined  areas  of  both 
federal  and  provincial  interest,  as  did  the  Peigan  Indian  Band. 

It  is  also  submitted  that  pursuant  to  Rule  603  a declaration  is  not 
available  by  way  of  an  originating  motion  absent  special  circumstances,  which 
do  not  exist  here. 

Finally,  this  respondent  argues  that  the  discretionary  remedies  sought  by 
the  applicant  should  be  refused  based  on  the  unreasonable  delay  of  the 
applicant  in  bringing  this  application  before  the  Court  and  the  duplication  of 
the  environmental  review  process  that  would  occur  should  the  application  be 
allowed. 

The  respondent.  Minister  of  Public  Works  for  the  Province  of  Alberta 
argues  that  in  the  absence  of  clear  language  binding  the  Crown  in  the  right  of 
any  province,  the  provisions  of  the  n.w.p.a.  do  not  require  a province  to  seek 
approval.  If  that  proposition  is  sound,  it  cannot  be  prejudiced  by  the  mere 
fact  that  the  province  has  already  sought  and  obtained  such  approval  nor  could 
an  order  from  this  Court  quashing  such  approval  in  any  way  adversely  affect 
the  right  of  the  province  to  proceed  with  the  project.  Counsel  underlines  the 
fact  that  Alberta  has  withdrawn  its  application  to  the  Minister  and  indeed  an 
order  of  this  Court  quashing  it  would  be  welcomed  by  the  province.  Certainly 
should  such  an  order  issue,  the  province  has  no  intention  of  making  a fresh 
application.  As  a minimum  result,  there  is  certainly  no  current  proposal 
before  the  Minister  of  Transport  which  could  properly  form  the  basis  of  an 
order  of  mandamus. 

Counsel  for  the  province  maintains  that  the  Minister  of  Fisheries  and 
Oceans  has  no  jurisdiction  to  order  public  review  under  the  Guidelines  Order. 
Based  on  a plain  and  common  sense  reading  of  the  provisions  of  the  Guidelines 
Order  and  the  interpretation  adopted  by  the  court  in  Canadian  wildlife^  a 
federal  department  must  have  a "proposal"  before  it  on  which  a decision  must 
be  made  before  that  department  has  jurisdiction  to  implement  the  Guidelines 
Order,  and  the  Minister  of  Fisheries  and  Oceans  is  not  in  that  position  here. 
In  Canadian  Wildlife,  it  is  argued,  the  court  held  that  a "decision  making 
responsibility"  under  the  Guidelines  Order  means  issuing  a license  or  approval 
on  a particular  aspect  of  a proposal. 

All  of  the  environmental  assessments  and  public  review  hearings  that  have 
occurred  since  the  building  of  the  dam  was  initially  discussed  have  been 
outlined  by  the  province  and  it  is  submitted  that  his  demonstrates  that  not 
only  duplication,  but  triplication,  would  occur  if  the  Guidelines  Order  was 
enforced.  Furthermore,  most  of  the  activity  contemplated  by  it  took  place 
prior  to  the  enactment  of  the  "Guidelines  Order"  legislation.  Should  the 
Court  now  enforce  it,  it  would  give  the  Order  retroactive  effect,  and  ignore 
the  effect  of  the  federal /provincial  agreement  intended  to  avoid  duplication. 
Retroactive  force  should  not  be  ascribed  to  new  laws  unless  the  law  is  clear 
that  it  intends  to  have  such  effect.  Here,  that  effect  is  not  clear  and  the 
Guidelines  Order  should  not  be  enforced  on  a project  where  the  decision  to 
proceed  was  made  prior  to  its  enactment. 
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Further,  the  province  maintains  that  the  applicant  cannot  establish 
standing  under  Findlay  as  it  does  not  meet  the  test  outlined  therein.  Neither 
the  applicant  nor  any  of  its  members  will  be  directly  affected  by  the  building 
of  the  dam,  nor  do  they  have  any  direct  proprietary  interest  in  the  land  over 
which  the  dam  is  being  built.  In  addition,  the  issue  relating  to  the 
Department  of  Fisheries  and  Oceans  could  be  dealt  with  by  the  criminal  courts 
under  ss.  35  and  40  of  the  Fisheries  Act,  It  is  further  argued  that  the 
applicant,  which  did  not  exist  throughout  the  planning  stages  of  the  dam, 
should  not  now  be  able  to  challenge  a project  close  to  completion  on  which 
millions  of  dollars  of  public  funds  have  been  expended.  Finally,  it  is 
contended  that  standing  should  not  be  accorded  to  single  issue  groups  that 
simply  challenge  projects  at  any  time  with  impunity  and  without  liability, 
thereby  creating  an  uncertain  climate  for  government  and  business. 

Finally,  the  province  contends  that  based  on  the  equitable  principle  of 
latches  it  would  be  unjust  to  grant  the  remedy  sought  in  the  circumstances  of 
this  case.  The  applicant  knew  of  the  n.w.p.a.  approval  fifteen  months  before 
contesting  it,  which  constitutes  an  unreasonable  delay.  In  addition,  the 
position  of  the  parties  has  altered  since  the  approval  was  granted,  the  dam 
now  being  40%  complete.  Finally  the  applicant's  explanation  that  it  did  not 
apply  earlier  because  it  did  not  have  a legal  opinion  that  the  Guidelines 
Order  could  be  enforced  by  mandamus  amounts  to  reliance  on  an  ignorance  of  the 
law  excuse. 

The  relevant  statutory  provisions  in  this  matter  are  ss.  5(a)  and  6(4)  of 
the  Navigable  Waters  Protection  Act 2 

5.(1)  No  work  shall  be  built  or  placed  in,  on,  over,  under,  through  or 
across  any  navigable  water  unless 

(a)  the  work  and  the  site  and  plans  thereof  have  been  approved  by 
the  Minister,  on  such  terms  and  conditions  as  the  Minister  deems 
fit,  prior  to  commencement  of  construction; 

(b)  the  construction  of  the  work  is  commenced  within  six  months  and 
completed  within  three  years  after  the  approval  referred  to  in 
paragraph  (a)  or  within  such  further  period  as  the  Minister  may  fix; 
and 

(c)  the  work  is  built,  placed  and  maintained  in  accordance  with  the 
plans,  the  regulations  and  the  terms  and  conditions  set  out  in  the 
approval  referred  to  in  paragraph  (a). 

6.(4)  The  minister  may,  subject  to  deposit  and  advertisement  as  in  the  case 
of  a proposed  work,  approve  a work  and  the  plans  and  site  of  the  work 
after  the  commencement  of  its  construction  and  the  approval  has  the  same 
effect  as  if  given  prior  to  commencement  of  the  construction  of  the  work. 
R.S.,  c.  N-19,  s.  6. 


S.  6 of  the  Department  of  the  Environment  Actl 

6.  For  the  purposes  of  carrying  out  his  duties  and  functions  related  to 
environmental  quality,  the  Minister  may,  by  order,  with  the  approval  of 
the  Governor  in  Council,  establish  guidelines  for  use  by  departments. 
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boards  and  agencies  of  the  Government  of  Canada  and,  where  appropriate, 
by  corporations  named  in  Schedule  III  to  the  Financial  Administration  Act 
and  regulatory  bodies  in  the  exercise  of  their  powers  and  the  carrying 
out  of  their  duties  and  functions. 

portions  of  s.  2 and  ss.  3,  5 and  6 of  the  Guidelines  Order: 

2.  "initiating  department"  means  any  department  that  is,  on  behalf  of 
the  Government  of  Canada,  the  decision  making  authority  for  a proposal; 
"Proponent"  means  the  organization  or  the  initiating  department  intending 
to  undertake  a proposal; 

"proposal"  includes  any  initiative,  undertaking  or  activity  for  which  the 
Government  of  Canada  has  a decision  making  responsibility, 

3.  The  Process  shall  be  a self  assessment  process  under  which  the 
initiating  department  shall,  as  early  in  the  planning  process  as  possible 
and  before  irrevocable  decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision  making 
authority  are  fully  considered  and  where  the  implications  are 
significant,  refer  the  proposal  to  the  Minister  for  public  review  by  a 
Panel . 

5. (1)  Where  a proposal  is  subject  to  environmental  regulation,  independently 

of  the  Process,  duplication  in  terms  of  public  reviews  is  to  be  avoided, 

(2)  For  the  purpose  of  avoiding  the  duplication  referred  to  in  subsection 
(1),  the  initiating  department  shall  use  a public  review  under  the 
Process  as  a planning  tool  at  the  earliest  stages  of  development  of  the 
proposal  rather  than  as  a regulatory  mechanism  and  make  the  results  of 
the  public  review  available  for  use  in  any  regulatory  deliberations 
respecting  the  proposal. 

6.  These  Guidelines  shall  apply  to  any  proposal 

(a)  that  is  to  be  undertaken  directly  by  an  initiating  department; 

(b)  that  may  have  an  environmental  effect  on  an  area  of  federal 
responsibility; 

(c)  for  which  the  Government  of  Canada  makes  a financial  commitment,  or 

(d)  that  is  located  on  lands,  including  the  offshore,  that  are 
administered  by  the  Government  of  Canada. 

and  ss.  35,  37(1),  37(2)  and  40(1)  of  the  Fisheries  Act  I 

35(1)  No  person  shall  carry  on  any  work  or  undertaking  that  results  in  the 
harmful  alteration,  disruption  or  destruction  of  fish  habitat. 

(2)  No  person  contravenes  subsection  (1)  by  causing  the  alteration, 
disruption  or  destruction  of  fish  habitat  by  any  means  or  under  any 
conditions  authorized  by  the  Minister  or  under  regulations  made  by  the 
Governor  in  Coundil  under  this  Act. 
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37(1)  Where  a person  carries  on  or  proposes  to  carry  on  any  work  or 
undertaking  that  results  or  is  likely  to  result  in  the  alteration, 
disruption  or  destruction  of  fish  habitat,  or  in  the  deposit  of  a 
deleterious  substance  in  water  frequented  by  fish  or  in  any  place  under 
any  conditions  where  that  deleterious  substance  or  any  other  deleterious 
substance  that  results  from  the  deposit  of  that  deleterious  substance  may 
enter  any  such  waters,  the  person  shall,  on  the  request  of  the  Minister 
or  without  request  in  the  manner  and  circumstances  prescribed  by 
regulations  made  under  paragraph  (3) (a),  provide  the  Minister  with  such 
plans,  specifications,  studies,  procedures,  schedules,  analyses,  samples 
or  other  information  relating  to  the  work  or  undertaking  and  with  such 
analyses,  samples,  evaluations,  studies  or  other  information  relating  to 
the  water,  place  or  fish  habitat  that  is  or  is  likely  to  be  affected  by 
the  work  or  undertaking  as  will  enable  the  Minister  to  determine: 

(a)  whether  the  work  or  undertaking  results  or  is  likely  to  result  in 
any  alteration,  disruption  or  destruction  of  fish  habitat  that 
constitutes  or  would  constitute  an  offence  under  subsection  40(1)  and 
what  measures,  if  any,  would  prevent  that  result  or  mitigate  the  effects 
thereof;  or 

(b)  whether  there  is  or  is  likely  to  be  a deposit  of  a deleterious 
substance  by  reason  of  the  work  or  undertaking  that  constitutes  or  would 
constitute  an  offence  under  subsection  40(2)  and  what  measures,  if  any, 
would  prevent  that  deposit  or  mitigate  the  effects  thereof; 

(2)  If,  after  reviewing  any  material  or  information  provided  under 
subsection  (1)  and  affording  the  persons  who  provided  it  a reasonable 
opportunity  to  make  representations,  the  Minister  or  a person  designated 
by  the  Minister  is  of  the  opinion  that  an  offence  under  subsection  40(1) 
or  (2)  is  being  or  is  likely  to  be  committed,  the  Minister  or  a person 
designated  by  the  Minister  may,  by  order,  subject  to  regulations  made 
pursuant  to  paragraph  (3)(b),  or,  if  there  are  no  such  regulations  in 
force,  with  the  approval  of  the  Governor  in  Council, 

(a)  require  such  modifications  or  additions  to  the  work  or  undertaking 
or  such  modifications  to  any  plans,  specifications,  procedures  or 
schedules  relating  thereto  as  the  Minister  or  a person  designated  by  the 
Minister  considers  necessary  in  the  circumstances,  or 

(b)  restrict  the  operation  of  the  work  or  undertaking,  and  with  the 
approval  of  the  Governor  in  Council  in  any  case,  direct  the  closing  of 
the  work  or  undertaking  for  such  periods  as  the  minister  or  a person 
designated  by  the  minister  considers  necessary  in  the  circumstances. 

40(1)  Every  person  who  contravenes  subsection  35(1)  is  guilty  of  an  offence 
and  liable 

(a)  to  summary  conviction  to  a fine  not  exceeding  five  thousand  dollars 
for  a first  offence  and  not  exceeding  ten  thousand  dollars  for  each 
subsequent  offence;  or 

(b)  on  conviction  on  indictment,  to  imprisonment  for  a term  not 
exceeding  two  years. 

The  four  main  issues  then,  are  1)  the  standing  of  the  applicant  to  bring 

this  application;  2)  whether  the  Ministers  of  Transport  and  Fisheries  and 
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Oceans  are  bound  to  invoke  the  Guidelines  Order  with  regards  to  the  Oldman 
River  project;  3)  the  applicability  of  the  decision  in  Canadian  wildlife  to 
the  facts  of  this  case;  and  4)  whether  this  is  an  appropriate  situation  to 
favourably  exercise  the  Court's  discretion  and  grant  the  requested  remedies. 

Since  I have  decided  that  this  application  cannot  succeed,  I do  not 
intend  to  deal  with  the  question  of  status  in  any  depth.  For  the  purposes  of 
this  application  only,  and  without  prejudice  to  argument  at  trial,  if  there  is 
one,  I will  simply  assume  and  accept  without  deciding  that  the  applicant  has 
sufficient  status  to  bring  this  application  before  the  Court.  The  affidavit 
evidence  claiming  that  the  Society  represents  individuals  who  use  the  property 
that  will  be  affected  by  the  project  establishes  a personal  interest.  Though 
at  trial  this  may  be  found  to  be  an  inadequate  interest,  for  the  purposes  of 
this  application  I accept  it  as  sufficient. 

Section  5(1)  of  the  n.w.p.a.  provides  that  no  work  shall  be  built  or 
placed  in,  through,  or  across  any  navigable  water  unless  the  work,  the  site 
and  the  plans  have  been  approved  by  the  Minister  of  Transport.  In  issuing 
approval,  the  Minister  is  entitled  to  impose  terms  and  conditions.  Here,  the 
terms  and  conditions  related  specifically  to  ensuring  vessel  safety  during  and 
after  construction.  Further,  the  section  requires  that  the  work  be  built, 
placed  and  maintained  in  compliance  with  those  terms  and  conditions  and  in 
compliance  with  the  regulations.  Sections  4,  5,  6 and  7 of  the  Navigable 
Water  Works  Regulations,  C.R.C.  1978,  c.  1232  outline  measures  that  the 
Minister  must  enforce  with  regard  to  the  building  of  any  work  in  a navigable 
water.  These  include  proper  installation  of  lights,  buoys  and  other  markers, 
safety  and  debris  control  on  the  site  during  and  after  construction,  the 
installation  and  operation  of  log  chutes,  safe  passage  for  the  public  around 
the  work  and  provision  of  the  records  of  flow,  elevation  of  water  and  all 
other  material  relating  to  navigation  that  may  be  required  by  the  Minister. 
This  application  seeks  to  set  aside  the  Minister's  approval  under  s.  5(1)  for 
his  failure  to  trigger  environmental  review  pursuant  to  the  Guidelines  Order. 
The  difficulty  with  this  premise  is  that  the  n.w.p.a.  sets  out  no  requirement 
for  environmental  review  of  any  sort,  nor  does  the  Department  of  Transport 
Act,  R.S.C.  1985,  c.  T-18  require  the  Minister  to  consider  environmental 
factors  in  carrying  out  his  duties.  As  the  Minister  of  Transport  is 
restricted  to  consideration  of  factors  affecting  marine  navigation  when 
issuing  approval,  I find  that  he  was  without  authority  to  require 
environmental  review.  certiorari  will  issue  where  there  is  a lack  of 
jurisdiction,  which  includes  acting  upon  irrelevant  considerations;  a breach 
of  the  duty  to  act  fairly,  or  an  error  of  law  on  the  face  of  the  record.  I am 
unable  to  conclude  that  the  Minister  of  Transport  has  erred  under  any  of  these 
categories.  The  approval  granted  here  was  within  the  authority  accorded  by 
the  N.W.P.A.,  Indeed  any  triggering  of  the  Guidelines  Order  by  this  Minister 
would  have  required  him  to  exceed  the  limits  of  his  authority,  certiorari 
should  not  therefore  issue  against  the  Minister  of  Transport.  Furthermore, 
since  I have  found  that  there  is  no  requirement  in  the  n.w.p.a.  or  the 
Department  of  Transport  Act  to  invoke  the  environmental  review  process,  the 
requested  order  for  mandamus  directing  the  Minister  to  comply  with  that 
process  is  also  refused. 
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Turning  to  the  claim  for  an  order  of  mandamus  against  the  Minister  of 
Fisheries  and  Oceans,  it  too  is  in  difficulty.  The  basis  of  this  relief  is 
that  the  Ministry  is  an  "initiating  department"  as  that  term  is  used  in  the 
Guidelines  Order.  The  applicant  is  candid  enough  to  admit  that  the  relief  is 
sought  by  way  of  a declaration  which  in  my  opinion,  is  the  proper  avenue. 
Rule  603  dictates  that  such  relief  can  follow  only  as  a result  of  trial 
judgement  and  the  applicant  was  good  enough  to  withdraw  that  portion  of  the 
motion.  The  applicant  maintains  the  claim  for  mandamus  but  again 
unfortunately  the  relief  seems  to  me  to  presume  a declaration.  It  would  I 
think  be  entirely  inappropriate  for  me  to  conclude  on  affidavit  evidence  such 
a vigorously  disputed  fact  that  this  Ministry  was  an  "initiating  department" 
within  the  terms  of  the  Guidelines  Order.  That  matter  is  properly  resolved  in 
the  context  of  a trial. 

Section  6 of  the  Department  of  the  Environment  Act,  R.S.C.  1985,  C.  E-10 
states  the  Guidelines  Order  is  for  use  by  departments,  boards  and  agencies  of 
the  Government  of  Canada  in  exercising  their  powers  and  carrying  out  their 
duties  and  functions.  The  Guidelines  Order  itself  is  addressed  to  those 
federal  departments  which  are  "initiating  departments"  in  connection  with  a 
"proposal".  The  definitions  of  these  terms  require  that  the  federal 
department  have  decision  making  responsibility  in  relation  to  a project. 
Section  6(b)  provides  that  the  Guidelines  will  apply  to  any  proposal  that  may 
have  an  environmental  effect  on  an  area  of  federal  responsibility. 

I see  no  reason  to  conclude  that  in  enacting  the  Guidelines  Order, 
Parliament  had  any  intention  of  extending  such  authority  beyond  federal 
agencies.  Clearly  then,  the  Minister  of  Fisheries  and  Oceans  cannot  be 
required  to  proceed  with  environmental  review  because  his  department  has  not 
undertaken  a project.  In  the  alternative,  if  the  Guidelines  can  be  seen  to 
extend  to  those  projects  initiated  provincial,  then  the  use  of  the  word 
"proposal"  must  mean  that  a federal  department  will  bring  the  Guidelines  into 
play  if  it  in  fact  receives  a proposal  requiring  its  approval.  Since  the 
Fisheries  Act  does  not  contemplate  an  approval  procedure  for  any  permit  or 
licence,  referral  to  environmental  review  under  the  Guidelines  Order  is  not 
required  of  the  Minister.  It  follows,  therefore,  that  mandamus  cannot  issue 
to  order  the  Minister  of  Fisheries  and  Oceans  to  proceed  with  such  a review. 

Equally  important,  the  same  doubts  arise  here  as  I expressed  in 
connection  with  the  scope  of  the  Minister  of  Transport  to  take  into  account 
environmental  factors  under  the  n.w.p.a..  Even  if  the  Fisheries  Act  provided 
for  issuance  of  a permit  or  licence,  the  powers  of  the  Minister  to  consider 
factors  is  limited  by  the  scope  of  that  statute  and  the  Department  of 
Fisheries  and  Oceans  Act , R.S.C.  1985,  c.  F-15.  Environmental  factors  are  not 
raised  under  either  of  the  statutes  and  I do  not  believe  there  would  be  any 
justification  for  the  respondent  Minister  to  involve  the  Minister  of  the 
Environment,  nor  to  trigger  the  Guidelines  Order. 

Turning  then,  to  the  distinctions  from  the  Canadian  wildlife  decision. 
That  case  was  an  application  for  certiorari  to  quash  and  set  aside  a licence 
issued  by  the  federal  Minister  of  the  Environment  pursuant  to  the 
International  Rivers  Improvements  Act  (hereinafter  I.R.I.A.)  tO  the 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


349 


Saskatchewan  Water  Corporation  to  carry  out  works  in  connection  with  the 
Rafferty  Alameda  Project  and  an  order  for  mandamus  requiring  the  Minister  to 
comply  with  the  same  Guidelines  Order  in  question  here  in  considering  the 
application  for  licence  under  the  i.r.i.a..  Dams  in  this  case  were  being 
built  on  the  Souris  River,  an  international  river,  and  according  to  the 
provisions  of  the  i.r.i.a,  a licence  had  to  be  issued  by  the  federal 
Environment  Minister  granting  permission  to  carry  out  the  works.  The 
applicant  requested  the  Minister  to  carry  out  environmental  review  under  the 
Guidelines  Order  in  considering  the  licence  application.  This  was  not  done 
and  no  review  by  the  province  of  Saskatchewan  was  undertaken  regarding  the 
impact  of  the  project  in  North  Dakota,  U.S.A.  or  Manitoba,  nor  did  Manitoba 
proceed  with  nay  environmental  review  itself.  Saskatchewan  did  prepare  an 
Environmental  Impact  Assessment  for  its  own  purposes. 

The  issues  in  the  case  were  stated  by  my  colleague  Mr.  Justice  Cullen  as: 

1)  whether  the  federal  Environment  Minister,  before  granting  a licence  under 
the  I.R.I.A.  and  Regulations  is  required  to  comply  with  the  Guidelines 
Order;  and 

2)  whether  the  federal  Environment  Minister,  in  granting  a licence  exceeded 
his  jurisdiction  in  view  of  the  fact  that  no  environmental  assessment  and 
review  pursuant  to  the  Guidelines  Order  was  carried  out. 

The  Court  found  that  the  purpose  of  the  i.r.i.a.  is  to  safeguard  the 
national  interest  in  water  resource  developments  in  international  rivers  and 
that  the  legislation  properly  required  that  a licence  be  issued  before  work  on 
such  developments  can  proceed.  It  was  held  that  issuing  a licence  under  the 
I.R.I.A.  for  this  project  constituted  a "decision  making  responsibility"  for 
the  purposes  of  the  Guidelines  Order  and  since  the  Department  of  the 
Environment  Act,  R.S.C.  1985,  c.  E-10  Clearly  provides  that  the  duties  and 
functions  of  the  Minister  of  the  Environment  extend  to  the  preservation  and 
enhancement  of  the  quality  of  the  natural  environment,  the  Court  concluded  the 
Minister  was  obligated  to  carry  out  an  environmental  review  pursuant  to  the 
Guidelines  Order.  The  Court  also  found  that  a number  of  federal  concerns  were 
not  dealt  with  by  the  Provincial  Environmental  Impact  statement,  so  that 
imposition  of  the  Guidelines  would  not  result  in  unwarranted  duplication. 

I have  concluded  that  the  circumstances  of  this  case  are  significantly 
different  from  those  in  Canadian  wildlife.  In  that  case  the  statute  involved 
was  the  i.r.i.a.  and  prior  approval  of  the  project  by  the  Minister  of  the 
Environment  was  required.  Here,  no  prior  approval  of  any  federal  Minister  is 
necessary.  Though  a licence  must  be  sought  under  the  n.w.p.a.,  this  can  occur 
even  after  the  project  is  commenced.  Furthermore,  in  the  Rafferty  Dam  case, 
the  Minister  of  the  Environment  was  directly  implicated  in  the  approval  sought 
by  the  Saskatchewan  Water  Corp.,  and  his  statutory  duties  included 
consideration  of  environmental  factors,  which  led  directly  to  the  application 
of  the  Guidelines  Order.  There  is  no  direct  involvement  of  the  Minister  of 
the  Environment  in  this  case  and  I have  already  concluded  that  neither  the 
Minister  of  Fisheries  and  Oceans  nor  the  Minister  of  Transport  are  statutorily 
obligated  to  deal  with  environmental  considerations  or  apply  the  Guidelines 


350 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


Order.  Therefore,  the  result  obtained  in  Canadian  wildlife  is  not  similarly 
available  to  this  applicant. 

Finally,  on  the  issue  of  the  discretionary  nature  of  the  relief  sought,  I 
turn  to  the  history  of  this  project  and  the  question  of  delay.  Approval  under 
the  N.w.p.A.  was  granted  on  September  18,  1987  following  the  publication  in 
August  1986  of  public  notices  that  Alberta's  request  for  approval  was  under 
consideration.  No  steps  were  taken  to  quash  the  approval  and  to  compel  the 
application  of  the  Guidelines  Order  until  this  Notice  of  Motion  was  filed  on 
April  21,  1989.  By  that  date  the  Oldman  River  project  was  approximately  40% 
complete.  I would  also  note  that  even  though  the  Society  was  not  formed,  many 
of  the  members  were  individually  aware  of  and  opposed  to  the  project  from  the 
early  1970' s.  The  applicant  was  further  aware  of  the  position  taken  by  the 
Minister  of  Fisheries  and  oceans  in  August,  1987  that  he  did  not  intend  to 
intervene  in  the  project.  There  is  no  justification  for  allowing  all  of  this 
activity  to  take  place  before  launching  the  present  attack.  It  would  be,  in 
my  opinion,  entirely  inappropriate  to  grant  the  relief  sought  at  this  time. 

Nor  can  I ignore  the  extent  and  the  comprehensive  nature  of  environmental 
review  carried  out  by  the  Province  of  Alberta.  I am  satisfied  that  the  public 
review  process  carried  out  here  has  identified  every  possible  area  of 
environmental  social  concern  and  has  given  every  citizen,  including  the 
members  of  the  applicant  organization,  ample  opportunity  to  voice  their  views 
and  to  mobilize  their  opposition.  The  exercise  of  discretion  in  favour  of  the 
relief  sought  would,  in  my  opinion,  bring  about  needless  repetition  of  a 
process  which  has  been  exhaustively  canvassed  over  the  past  twenty  years. 

I am  unable  to  conclude  that  this  is  the  exceptional  case  where  the 
discretionary  relief  sought  should  be  awarded  prior  to  trial.  Accordingly,  on 
August  11,  1989  at  Edmonton,  Alberta,  I dismissed  the  application.  No  order 
as  to  costs. 
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FEDERAL  COURT  OF  APPEAL 

FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 

V. 

MINISTER  OF  TRANSPORT  AND 
MINISTER  OF  FISHERIES  AND  OCEANS 

HEALD,  J.A.,  URIE,  J.A.,  STONE,  J.A.  Edmonton,  March  13,  1990 


Navigable  Waters  Protection  Act^  R.S.C.  1985,  C.  N-22,  dS  amendod,  para. 
5(l)a,  ss.  6(4)  - Navigable  Waters  Protection  Act  iS  bIndInQ  on  the  provincial 
crown  - Subsection  6(4)  is  a discretionary  remedial  provision,  an  exception  to 
the  general  rule  in  paragraph  5(l)a  that  the  statute  sets  forth,  namely,  that 
prior  approval  is  required  under  the  Navigable  waters  Protection  Act,  R.S.C. 
1985,  c.  N-22  - as  a general  rule,  prior  approval  is  required  under  section 
5(1) a of  this  Act  - the  Environmental  Assessment  and  Review  Process  Guidelines 
Order,  S.0.R./84-467,  pursuant  to  section  6 of  the  Department  of  the 
Environment  Act,  R.S.C.  1985,  c.  E-10,  applies  both  to  approvals  granted 
pursuant  to  paragraph  5(l)a  and  to  subsection  6(4)  of  this  Act. 


Environmental  Assessment  and  Review  Process  Guidelines  Order, 

S.0.R./84-467,  pursuant  to  section  6 of  the  Department  of  the  Environment  Act, 
R.S.C.  1985,  c.  E~10,  as  amended  - ss.  3,  6,  10,  12,  13,  15,  19,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  36  - Guidelines  Order  is  a law  of  general 
application  - imposes  a super-added  duty  which  binds  all  federal  ministers  and 
their  departments  "in  the  exercise  of  their  powers  and  the  carrying  out  of 
their  duties  and  functions"  - ministers  have  a positive  obligation  to  comply 
with  the  Guidelines  Order  Springing  from  the  Order  itself,  and  not  by  virtue 
of  their  statutory  powers. 


Fisheries  Act,  R.S.C.  1985,  c.  F-14,  as  amended,  s.  35,  37(1),  37(2),  40 
- The  Minister  and  the  Department  of  Fisheries  and  Oceans  are  bound  by  the 

Environmental  Assessment  and  Review  Process  Guidelines  Order,  S.0.R./84-467, 

pursuant  to  section  6 of  the  Department  of  the  Environment  Act,  R.S.C.  1985, 
c.  E-10  - the  Guidelines  Order  imposes  a super-added  duty  on  which  springs 
from  the  Order  itself,  not  from  Minister's  statutory  powers  - Order  imposes 
positive  obligation  on  the  Minister  to  act  in  accordance  with  the  Guidelines 

Order. 


Department  of  Transport  Act,  R.S.C.  1985,  c.  T-18  - Minister  of  Transport 
and  Department  of  Transport  are  bound  by  the  Environmental  Assessment  and 
Review  Process  Guidelines  Order,  S.0.R./84-467,  pursuant  tO  Section  6 Of  the 
Department  of  the  Environment  Act,  R.S.C.  1985,  C.  E-10  - Guidelines  Order 
imposes  a super-added  duty  which  springs  from  the  Order  itself,  not  from 
Minister's  statutory  powers  - Order  imposes  positive  obligation  on  the 
Minister  to  act  in  accordance  with  the  Guidelines  order. 
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Department  of  Fisheries  and  Oceans  Act,  R.S.C.  1985,  C.  F-15  - SS.  35, 
37(1)  - The  Minister  and  the  Department  of  Fisheries  and  Oceans  are  bound  by 

the  Environmental  Assessment  and  Review  Process  Guidelines  Order^ 
S.0.R./84-467,  pursuant  to  section  6 of  the  Department  of  the  Environment  Act, 
R.S.C.  1985,  c.  E-10  - the  Guidelines  Order  imposes  a super-added  duty  on 
which  springs  from  the  Order  itself,  not  from  Minister's  statutory  powers  - 
Order  imposes  positive  obligation  on  the  Minister  and  the  Department  ot  act  in 
accordance  with  the  Guidelines  Order  - an  application,  request  for 
authorization,  or  approval  is  not  necessary,  request  from  an  individual 
sufficient  to  trigger  requirements  of  the  Guidelines  order. 

Statutory  Interpretation  - Environmental  Assessment  and  Review  Process 
Guidelines  Order,  S.0.R./84-467,  pursuant  tO  Section  6 of  the  Department  of 
the  Environment  Act,  R.S.C.  1985,  c.E-10  - ss.  3,  6,  10,  12,  13,  15,  19,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  36  - Guidelines  Order  is  a law  of 
general  application  - imposes  a super-added  duty  which  binds  all  federal 
ministers  and  their  departments  "in  the  exercise  of  their  powers  and  the 
carrying  out  of  their  duties  and  functions"  - ministers  have  a positive 
obligation  to  comply  with  the  Guidelines  order  springing  from  the  Order 
itself,  and  not  by  virtue  of  their  statutory  powers  - "proposal"  includes  any 
"initiative,  undertaking  or  activity"  for  which  the  Government  of  Canada  has  a 
decision-making  responsibility  - an  application,  request  for  authorization,  or 
approval  is  not  necessary,  request  from  an  individual  sufficient  to  trigger 
requirements  of  the  Guidelines  order. 

Statutory  Interpretation  - Navigable  waters  Protection  Act,  R.S.C.  1985, 
c.  N-22,  as  amended,  para.  5(l)a,  ss.  6(4)  - Subsection  6(4)  is  a 
discretionary  remedial  provision,  an  exception  to  the  general  rule  in 
paragraph  5(l)a  - the  general  purpose  of  the  statute,  together  with  section  4 
of  this  Act,  implies  that  the  provincial  crown  is  bound  by  the  Act. 


Harmful  Activity  and  Water  Body:  Construction  of  a water  diversion  dam  at 
the  Three  Rivers  Site  on  the  Oldman  River,  Alberta. 

Summary;  The  Environmental  Assessment  Guidelines  Order  applies  tO  both 
the  federal  Department  of  Transport  under  the  Navigable  waters  Protection  Act, 
R.S.C.  1985,  c.  N-22,  and  it  also  binds  the  federal  Department  of  Fisheries 
and  Oceans  under  the  Fisheries  Act,  R.S.C.  1985,  c.  F-14,  as  amended.  The 
Guidelines  Order  imposes  a super-added  duty,  a positive  obligation,  on 
Ministers  of  these  other  departments  which  springs  from  the  Guidelines  order 
itself  and  not  from  the  statutes  which  outline  the  individual  ministerial 
duties  and  responsibilities.  The  Guidelines  order  is  a law  of  general 
application. 

Areas  of  federal  responsibility,  most  notably  fisheries,  indians  and 
indian  lands,  are  clearly  implicated  in  the  Oldman  River  Dam  project  and 
detrimental  effects  are  discussed  in  documents  drafted  by  Fisheries  and  Oceans 
and  Environment  Canada  and  submitted  as  evidence.  The  dam  project  is 

unequivocally  a "proposal that  may  have  an  environmental  effect  on  an  area 

of  federal  responsibility",  and  as  such,  this  "proposal"  results  in  the 
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Department  of  Transport  becoming  an  "initiating  department"  responsible  as  a 
"decision  making  authority".  The  Guidelines  order,  following  Canadian 
wildlife  Federation,  Inc.  et  al . v.  Minister  of  the  Environment  and 
Saskatchewan  Water  Corp.  (1989)  99  N.R.  72  (F.C.A.)  [hereinafter  Canadian 
Wildlife],  is  a law  of  general  application.  The  Guidelines  order  creates  a 
super-added  duty  which  binds  ministers  and  their  departments  "in  the  exercise 
of  their  powers  and  the  carrying  out  of  their  duties  and  functions". 
Ministers  thus  have  a positive  obligation  to  comply  with  the  Guidelines  order 
by  virtue  of  the  Order  itself,  and  not  in  relation  to  their  statutory  powers. 

Under  the  Navigable  Waters  Protection  Act,  R.S.C.  1985,  C.  N-22, 
sub-section  6(4)  which  permits  approvals  after  construction  has  commenced, 
does  not  preclude  the  operation  of  the  Guidelines  order  simply  because  the 
Order  states  that  the  review  must  take  place  "before  irrevocable  decisions  are 
taken".  Rather,  section  6(4)  is  a discretionary  remedial  provision,  an 
exception  to  the  general  rule  in  paragraph  5(l)a  that  the  statute  sets  forth, 
namely,  that  prior  approval  is  required  under  the  Navigable  waters  Protection 
Act,  R.S.C.  1985,  c.  N-22. 

Concerning  the  Fisheries  Act,  R.S.C.  1985,  c.  F-14,  as  amended,  a "work 
of  undertaking"  includes  a request  by  an  individual  to  look  into  the  possible 
alteration,  disruption  or  destruction  of  fish  habitat  and  a refusal  to 
intervene  is  enough  to  make  the  Minister  of  Fisheries  and  Oceans  a 
"decision-making  authority"  as  comtemplated  by  the  Guidelines  order. 
Furthermore,  the  Minister  of  Fisheries  and  Oceans  also  became  bound  by  the 
Guidelines  Order  through  the  application  to  the  Minister  of  Transport  under 
the  Navigable  Waters  Protection  Act. 

Under  the  Guidelines  Order,  a "proposal"  includes  any  "initiative, 
undertaking  or  activity"  for  which  the  Government  of  Canada  has  a 
decision-making  responsibility,  a formal  application  is  not  necessary. 

Held:  The  appeal  is  allowed,  with  costs.  An  order  of  certiorari  is 
granted,  quashing  the  federal  Minister  of  Transport's  approval  of  the  Oldman 
dam  project.  Further  orders  of  mandamus  are  also  granted,  directing  the 
federal  Ministers  of  Transport  and  Fisheries  and  Oceans,  respectively,  to 
comply  with  the  Guidelines  Order. 
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c. 

LE  MINISTRE  DES  TRANSPORTS  ET 
LE  MINISTRE  DES  PECHES  ET  DES  OCEANS 


HEALD,  J.A.,  URIE,  J.A.,  STONE,  J.A.  Edmonton,  13  mars  1990 

(Cour  d'appele  fed^rale) 


LOI  SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH.  N-22,  ET  SES 
MODIFICATIONS,  AL.  5 ( 1 ) a ET  PAR.  6(4)  - LA  LOI  SUR  LA  PROTECTION  DES  EAUX 
NAVIGABLES  S' APPLIQUE  AUX  PROVINCES  - LE  POUVOIR  PREVU  AU  PAR.  6(4)  EST 
DISCRETIONNAIRE  ET  CONSTITUE  UNE  EXCEPTION  A LA  REGLE  GENERALE  ENONCEE  A L'AL. 
5(1) a)  VOULANT  QUE  L ' APPROBATION  PREALABLE  EST  OBLIGATOIRE  AUX  TERMES  DE  LOI 
SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH . N-22  - LA  REGLE 
GENERALE  EXIGE  QUE  LE  MINISTRE  APPROUVE  PREALABLEMENT  LE  PROJET  EN  VERTU  DE 
L'AL.  5(1)  a)  DE  CETTE  LOI  - LE  DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE 
PROCESSUS  D 'EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467, 
PRIS  EN  VERTU  DE  L 'ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERE  DE  L 'ENVIRONNEMENT, 
L.R.C.  1985,  CH.  E-10,  S' APPLIQUE  AUX  APPROBATIONS  DONNEES  EN  VERTU  DE  L'AL. 
5(l)a)  ET  AU  PAR.  6(4)  DE  CETTE  LOI. 

DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET 
D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467,  PRIS  EN  VERTU  DE  L' ARTICLE  6 
DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT , L.R.C.  1985,  CH . E-10  - ART.  3, 
6,  10,  12,  13,  15,  19,  21  A 32,  ET  36  - LE  DECRET  RENFORME  DES  REGLES 
D 'APPLICATION  GENERALE  - IL  IMPOSE  UNE  OBLIGATION  ADDITIONNELLE  A TOUS  LES 
MINISTRES  ET  MINISTERES  FEDERAUX  <<DANS  L'EXERCICE  DE  LEURS  POUVOIRS  ET 
FONCTIONS))  - LES  MINISTRES  ONT  UNE  OBLIGATION  POSITIVE  DE  SE  CONFORMER  AU 
DECRET,  QUI  EXISTE  AUX  TERMES  DE  CELUI-CI  ET  NON  EN  VERTU  DES  POUVOIRS  QUE  LA 
LOI  LEUR  CONFERE. 

LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS,  ART.  35 
ET  40,  ET  PAR.  37(1)  ET  (2)  ( ANCIENNEMENT  ART.  31  ET  33.4  ET  PAR.  33.1(1)  ET 
(2)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS) 
- LE  MINISTRE  ET  LE  MINISTERE  DES  PECHES  ET  DES  OCEANS  DOIVENT  SE  CONFORMER  AU 
DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET  D'EXAMEN 
EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467,  PRIS  EN  VERTU  DE  L'JUiTICLE  6 DE  LA 
LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT,  L.R.C.  1985,  CH.  E-10  - LE  DECRET 
IMPOSE  UNE  OBLIGATION  ADDITIONNELLE  QUI  DECOULE  DU  DECRET  LUI-MEME  ET  NON  DES 
POUVOIRS  CONFERES  AU  MINISTRE  PAR  LA  LOI  - LE  DECRET  PREVOIT  UNE  OBLIGATION 
POSITIVE  QUI  OBLIGE  LE  MINISTRE  A AGIR  EN  CONFORMITE  AVEC  LE  DECRET. 

LOI  SUR  LE  MINISTERE  DES  TRANSPORTS,  L.R.R.  1985,  CH . T-18  - LE  MINISTRE 
ET  LE  MINISTERE  DES  TRANSPORTS  DOIVENT  SE  CONFORMER  AU  DECRET  SUR  LES  LIGNES 
DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET  D'EXAMEN  EN  MATIERE 
D' ENVIRONNEMENT,  DORS/84-467,  PRIS  EN  VERTU  DE  L' ARTICLE  6 DE  LA  LOI  SUR  LE 
MINISTERE  DE  L ' ENVIRONNEMENT , L.R.C.  1985,  CH.  E-10  - LE  DECRET  IMPOSE  UNE 
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OBLIGATION  ADDITIONNELLE  QUI  DECOULE  DU  DECRET  LUI-MEME  ET  NON  DES  POUVOIRS 
CONFEREE  AU  MINISTRE  PAR  LA  LOI  - LE  DECRET  PREVOIT  UNE  OBLIGATION  POSITIVE 
QUI  OBLIGE  LE  MINISTRE  A AGIR  EN  CONFORMITE  AVEC  LE  DECRET. 

LOI  SUR  LE  MINISTERE  DES  PECHES  ET  DES  OCEANS,  L.R.C.  1985,  CH.  F-15  - 
ART.  35  ET  PAR.  37(1)  - LE  MINISTRE  ET  LE  MINISTERE  DES  PECHES  ET  DES  OCEANS 
DOIVENT  SE  CONFORMER  AU  DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS 
D' EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT , DORS/84-467,  PRIS  EN 
VERTU  DE  L' ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT,  L.R.C. 
1985,  CH.  E-10  - LE  DECRET  IMPOSE  UNE  OBLIGATION  ADDITIONNELLE  QUI  DECOULE  DU 
DECRET  LUI-MEME  ET  NON  DES  POUVOIRS  DU  MINISTRE  QUI  SONT  PREVUS  PAR  LA  LOI  - 
LE  DECRET  PREVOIT  UNE  OBLIGATION  POSITIVE  QUI  OBLIGE  LE  MINISTRE  A AGIR  EN 
CONFORMITE  AVEC  LE  DECRET  - UNE  DEMANDE  OU  UNE  REQUETE  SOLLICITANT  UNE 
AUTORISATION  OU  UNE  APPROBATION  N'EST  PAS  NECESSAIRE;  UNE  SIMPLE  DEMARCHE  D'UN 
PTUiTICULIER  EST  SUFFISANTE  POUR  ENTRAINER  L 'APPLICATION  DU  DECRET. 

INTERPRETATION  - DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS 
D' EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT , DORS/84-467,  PRIS  EN 
VERTU  DE  L 'ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT , L.R.C. 
1985,  CH.  E-10  - ART.  3,  6,  10,  12,  13,  15,  19,  21  A 32,  ET  36  - LE  DECRET 
RENFERME  DES  REGLES  D 'APPLICATION  GENERALE  - IL  IMPOSE  UNE  OBLIGATION 
ADDITIONNELLE  A TOUS  LES  MINISTRES  ET  MINISTERES  FEDERAUX  «DANS  L'EXERCICE  DE 
LEURS  POUVOIRS  ET  FONCTIONS»  - LES  MINISTRES  ONT  UNE  OBLIGATION  POSITIVE  DE  SE 
CONFORMER  AU  DECRET,  QUI  EXISTE  AUX  TERMES  DE  CELUI-CI  ET  NON  EN  VERTU  DES 
POUVOIRS  QUE  LA  LOI  LEUR  CONFERE  - LE  TERME  ((PROPOSITION)}  S'ENTEND  DE  ((TOUTE 
ENTREPRISE  OU  ACTIVITE»  A L'EGARD  DE  LAQUELLE  LE  GOUVERNEMENT  DU  CANTU) A 
PJUiTICIPE  A LA  PRISE  DE  DECISIONS  - UNE  DEMANDE  OU  UNE  REQUETE  SOLLICITANT  UNE 
AUTORISATION  OU  UNE  APPROBATION  N'EST  PAS  NECESSAIRE;  UNE  SIMPLE  DEMTlRCHE  D'UN 
PTlRTICULIER  EST  SUFFISANTE  POUR  ENTRAINER  L 'APPLICATION  DU  DECRET. 

INTERPRETATION  - LOI  SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985, 
CH.  N-22,  ET  SES  MODIFICATIONS,  AL.  5(1)  a)  ET  PTUi.  6(4)  - LE  POUVOIR  PREVU  AU 
PTm.  6(4)  EST  DISCRETIONNAIRE  ET  CONSTITUE  UNE  EXCEPTION  A LA  REGLE  GENERALE 
ENONCEE  A L'JiL.  5(1)  a)  - LE  BUT  GENERAL  VISE  PAR  LA  LOI  ET  L'TlRT.  4 DE  LA  LOI 
REVELENT  L ' INTENTION  DU  LEGISLATEUR  QUE  LES  PROVINCES  SOIENT  LIEES  PAR  LA  LOI. 

ACTIVITE  PREJUDICIABLE  ET  COURS  D'EAU  : CONSTRUCTION  D'UN  BARRAGE  DE 
DERIVATION  SUR  L ' EMPLACEMENT  DE  THREE  RIVERS  DE  LA  RIVIERE  OLDMAN,  EN  ALBERTA. 

RESUME  : LE  DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS 
D' EVALUATION  ET  D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT  S ' APPLIQUE  AU  MINISTERE 
FEDERAL  DES  TRANSPORTS  EN  VERTU  DE  LA  LOI  SUR  LA  PROTECTION  DES  EAUX 
NAVIGABLES,  L.R.C.  1985,  CH . N-22,  AINSI  QU'AU  MINISTERE  FEDERAL  DES  PECHES  ET 
DES  OCEANS  EN  VERTU  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES 
MODIFICATIONS.  LE  DECRET  IMPOSE  AUX  MINISTRES  DE  CES  DEUX  MINISTERES  UNE 
OBLIGATION  POSITIVE  QUI  DECOULE  DU  DECRET  LUI-MEME  ET  NON  DES  LOIS  QUI  LEUR 
CONFERENT  DES  POUVOIRS.  LE  DECRET  RENFERME  DES  REGLES  D 'APPLICATION  GENERALE. 

DES  DOMAINES  DE  COMPETENCE  FEDERALE,  EN  PARTICULIER  LES  PECHES,  LES 
INDIENS  ET  LES  TERRES  RESERVEES  AUX  INDIENS,  SONT  CLAIREMENT  TOUCHES  PAi?  LE 
PROJET  DE  BTUiRAGE  DE  LA  RIVIERE  OLDMAN.  LES  REPERCUSSIONS  NEFASTES  DE 
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CELUI-CI  ONT  ETE  EXAMINES  DANS  DES  DOCUMENTS  REDIGES  PAR  PECHES  ET  OCEANS  ET 
ENVIRONNEMENT  CANADA  ET  PRESENTES  EN  PREUVE . IL  NE  FAIT  AUCUN  DOUTE  QUE  CE 
PROJET  CONSTITUE  UNE  ((PROPOSITION ...  POUVANT  AVOIR  DES  REPERCUSSIONS 
ENVIRONNEMENTALES  SUR  UNE  QUESTION  DE  COMPETENCE  FEDERALE» . PAR  CONSEQUENT, 
LE  MINISTERE  DES  TRANSPORTS  EST  UN  ((MINISTERE  RESPONSABLE))  QUI  ((EXERCE  LE 
POUVOIR  DE  DECISION?) . SUIVANT  LA  DECISION  FEDERATION  CANADIENNE  DE  LA  FAUNE 
INC.  ET  AUTRES  C.  LE  MINISTRE  DE  L ' ENVIRONNEMENT  ET  SASKATCHEWAN  WATER 
CORPORATION,  (1989)  99  N.R.  72  (C.A.F.),  LE  D.CRET  EST  D 'APPLICATION  GENERALE . 
IL  IMPOSE  UNE  OBLIGATION  ADDITIONNELLE  A TOUS  LES  MINISTRES  ET  MINISTERES 
((DANS  L'EXERCICE  DE  LEURS  POUVOIRS  ET  FONCTIONS?) . PAR  CONSEQUENT,  LES 
MINISTRES  ONT  UNE  OBLIGATION  POSITIVE  DE  SE  CONFORMER  AU  DECRET,  QUI  EXISTE 
AUX  TERMES  DE  CELUI-CI  ET  NON  EN  VERTU  DES  POUVOIRS  QUE  LA  LOI  LEUR  CONFERE . 

LE  PAR.  6(4)  DE  LA  LOI  SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C. 
1985,  CH.  N-22,  QUI  PERMET  AU  MINISTRE  D'APPROUVER  UN  OUVRAGE  APRES  LE  DEBUT 
DE  SA  CONSTRUCTION,  N'EMPECHE  PAS  L ' APPLICATION  DU  DECRET  SIMPLEMENT  PARCE  QUE 
CE  DERNIER  PREVOIT  QUE  L ' EXAMEN  DOIT  AVOIR  LIEU  AVANT  QUE  ((DES  DECISIONS 
IRREVOCABLES))  NE  SOIENT  PRISES.  CETTE  DISPOSITION  CONFERE  PLUTOT  AU  MINISTRE 
UN  POUVOIR  DISCRETIONNAIRE  D'ACCORDER  UN  REDRESSEMENT  ET  CONSTITUE  UNE 
EXCEPTION  A LA  REGLE  GENERALE  CONTENUE  i L'AL.  5(l)a)  DE  LA  LOI  SUR  LA 
PROTECTION  DES  EAUX  NAVIGABLES,  L.R.C.  1985,  CH . N-22,  QUI  EXIGE  QUE  LE 

MINISTRE  APPROUVE  LES  PRO JETS  PREALABLEMENT  AU  COMMENCEMENT  DES  TRAVAUX. 

EN  CE  QUI  CONCERNE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES 
MODIFICATIONS,  L 'EXPRESSION  ((OUVRAGES  OU  ENTREPRISES))  VISE  EGALEMENT  UNE 
DEMANDE  D' EXAMEN  FAITE  PAR  UNE  PERSONNE  QUANT  A LA  DETERIORATION,  LA 
PERTURBATION  OU  LA  DESTRUCTION  POSSIBLE  DE  L 'HABITAT  DU  POISSON.  PAR  SON 
REFUS  D'INTERVENIR,  LE  MINISTRE  DES  PECHES  ET  DES  OCEANS  EST  DEVENU  CELUI  QUI 
((EXERCE  LE  POUVOIR  DE  DECISION?)  AU  SENS  DU  DECRET.  EN  OUTRE,  IL  DOIT  SE 
CONFORMER  AU  DECRET  VU  LA  DEMANDE  PRESENTEE  AU  MINISTRE  DES  TRANSPORTS  EN 
VERTU  DE  LA  LOI  SUR  LA  PROTECTION  DES  EAUX  NAVIGABLES. 

LE  DECRET  PRECISE  QU'UNE  ((PROPOSITION?)  PEUT  ETRE  UNE  ((ENTREPRISE  OU 
ACTIVITE?)  A L 'EGARD  DE  LAQUELLE  LE  GOUVERNEMENT  DU  CANADA  PARTICIPE  A LA  PRISE 
DE  DECISIONS.  UNE  DEMANDE  FORMELLE  N'EST  PAS  NECESSAIRE. 

DECISION  : L' APPEL  EST  ACCUEILLI,  AVEC  DEPENS.  LA  COUR  ACCORDE  A 
L 'APPELANTE  UN  BREF  DE  CERTIORARI  ANNULANT  L 'APPROBATION  DELIVREE  PAR  LE 
MINISTRE  DES  TRANSPORTS  RELATIVEMENT  AU  PROJET  DE  BARRAGE  SUR  LA  RIVIERE 
OLDMAN.  LA  COUR  ACCORDE  EGALEMENT  DES  BREFS  DE  MANDAMUS  ENJOIGNANT  AUX 
MINISTRES  FEDERAUX  DES  TRANSPORTS  ET  DES  PECHES  ET  DES  OCEANS  DE  SE  CONFORMER 
AU  DECRET  SUR  LES  LIGNES  DIRECTRICES. 
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Edmonton,  March  13,  1990 


REASONS/MOTIF; 

CORAM:  Heald  J.A.,  Urie  J.A.,  and  Stone  J.A. 

STONE  J.A. 

This  appeal  is  brought  from  an  Order  of  the  Associate  Chief  Justice  made 
on  August  11,  1989  dismissing  an  application  under  section  18  of  the  Federal 
Court  Act,  R.S.C.  1985,  c.  F-7.  The  appellant  sought  certiorari  to  quash  an 
Approval  granted  by  the  Minister  of  Transport  on  September  18,  1987  to  the 
Department  of  the  Environment  of  the  Province  of  Alberta  in  respect  of  the 
construction  of  a dam  on  the  Oldman  River  in  that  province  pursuant  to  the 
provisions  of  the  Navigable  Waters  Protection  Act,  R.S.C,  1985,  C.  N-22,  aS 
well  as  mandamus  requiring  both  the  Minister  of  Transport  and  the  Minister  of 
Fisheries  and  Oceans  to  comply  with  the  Environmental  Assessment  and  Review 
Process  Guidelines  Order^  S.O.R.  84/467,  (the  ''Guidelines  Order")  made 
pursuant  to  section  6 of  the  Department  of  the  Environment  Act,  R.S.C.  1970, 
C.14  (2nd  Supp.)  (now  R.S.C.  1985,  c.  E-10). 

NATURE  OF  DISPUTE 

At  the  heart  of  this  dispute  is  the  assertion  that  the  Approval  was  not 
lawfully  granted  because  the  Minister  of  Transport  and  the  Minister  of 
Fisheries  and  Oceans  failed  to  comply  with  the  Guidelines  order.  The  dispute 
is  similar  to  the  one  which  arose  in  Canadian  WHdUfe  Federation  Inc.  et  al. 
V.  Canada  (Minister  of  the  Environment)  and  Saskatchewan  Water  Corp.  (1989), 
99  N.R.  72  (F.C.A.),  where  the  issuing  of  a licence  by  the  Minister  of  the 
Environment  (Canada)  under  another  federal  statute  and  regulations  made 
thereunder  was  challenged.  This  Court  (per  Hugessen  J.A.,  at  page  74)  made  it 
clear  in  that  case  that  the  Minister  was  obliged  to  follow  the  Guidelines 
Order  "just  as  he  is  obliged  to  follow  other  laws  of  general  application". 

THE  ISSUES 


The  three  principal  issues  as  submitted  by  the  appellant  are: 

(1)  Whether  the  Learned  Trial  Judge  erred  in  holding  that  the  EARP 
Guidelines  Order  does  not  apply  to  an  application  to  the  Minister  of 
Transport  for  an  approval  pursuant  to  section  5(1)  of  the  Navigable 
Waters  Protection  Act  I 

(2)  Whether  the  Learned  Trial  Judge  erred  in  holding  that  the  EARP 
Guidelines  Order  odes  not  apply  to  the  decision  making  authority  of  the 
Minister  of  Fisheries  and  Oceans  in  the  circumstances  of  this  case 
pursuant  to  sections  35  and  37  of  the  Fisheries  Act; 
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(3)  Whether  the  Learned  Trial  Judge  erred  in  holding  that  this  was  not 
an  appropriate  case  to  grant  certiorari  or  mandamus, 

A fourth  issue  is  whether  the  provincial  Crown  is  subject  to  the 
proceedings  in  this  Court  and  whether  it  is  immune  from  the  approval 
requirements  of  the  federal  legislation. 

BACKGROUND  FACTS 


An  understanding  of  the  true  import  of  the  issues  is  possible  only  when 
viewed  in  their  factual  setting.  Alberta  is  in  the  course  of  constructing  a 
dam  at  the  Three  Rivers  site  on  the  Oldman  River  at  a budgeted  cost  of  some 
353  million  dollars.  By  March  31,  1989,  the  dam  was  already  40%  complete. 
The  object  of  the  work  is  to  provide  a secure  supply  of  water  within  the  South 
Saskatchewan  River  Basin  in  Southern  Alberta.  The  Oldman  River  has  its  source 
in  the  Rocky  Mountains  to  the  west  of  the  dam  site.  Its  flows  fluctuate, 
being  heaviest  during  spring  run-off.  The  dam  would  make  it  possible  to 
impound  river  waters  within  a reservoir  for  later  use  by  farmers,  ranchers, 
municipalities  and  industries,  among  others. 

The  idea  of  a storage  reservoir  on  the  Oldman  River  was  first  conceived 
in  1958  when  Alberta  asked  the  federal  government  to  determine  the  feasibility 
of  constructing  such  a work  at  Livingston  Gap.  In  December,  1966  a "Progress 
Report  Preliminary  Engineering  Investigations  Oldman  River  Project,  Proposed 
Three  River  Dam  and  Reservoir",  submitted  by  the  Prairie  Farm  Rehabilitation 
Administration  of  the  federal  Department  of  Agriculture,  raised  doubts  about  a 
site  at  Livingston  Gap  but  suggested  the  Three  Rivers  site  for  further 
investigation.  Between  1966  and  1974  Alberta  and  Canada  were  involved  in  a 
federal /provincial  water  supply  study  which  included  the  Three  Rivers  site. 

In  1974,  Alberta  initiated  studies  into  water  demands  and  potential 
storage  sites  on  the  Oldman  River  and  its  tributaries,  to  be  carried  out  in 
two  phases.  The  first  phase,  an  evaluation  of  water  storage  sites  on  the 
River,  was  conducted  by  the  Technical  Advisory  Committee  appointed  by  the 
Minister  of  the  Environment  (Alberta).  It  was  composed  of  representatives  of 
various  departments  of  the  provincial  government  including  the  Department  of 
the  Environment,  as  well  as  other  bodies.  This  Committee  produced  a report"^ 
which  was  released  to  the  public  in  July  1976  for  review  and  comment.  The 
Minister  of  the  Environment  (Alberta)  met  and  discussed  these  studies  with 
interested  persons  and  received  responses  from  other  department  of  government, 
local  authorities  and  associations.  Several  of  the  issues  studied  at  the 
second  stage  derived  from  these  responses. 


Exhibit  "E"  to  the  Affidavit  of  Lorand  K.  Szojka  of  June  13,  1989,  Appeal  Book,  Vol . 1,  at 
page  134  (the  "Szojka  Affidavit").  The  report,  which  is  in  five  volumes,  is  titled  "Oldman 
River  Flow  Regulation:  Preliminary  Planning  Studies"  and  deals  with  water  demand  and  supply, 
environmental  considerations,  and  economic  and  environmental  evaluation.  Volume  IV  of  the 
report  concerns  environmental  considerations  and  includes  a report  on  fish  by  D.S.  Radford 
which  was  later  relied  upon  in  the  federal  reports  by  Environment  Canada  and  the  Department  of 
Fisheries. 
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In  early  1977,  the  Minister  of  the  Environment  (Alberta)  announced  the 
formation  of  the  Oldman  River  Study  Management  Committee,  consisting  of  six 
representatives  of  the  public  and  three  representatives  of  the  provincial 
government.  This  Committee  was  mandated  to  conduct  the  second  phase  study  and 
was  required  to  "make  recommendations  relative  to  overall  water  management  in 
the  Basin  including  the  incorporation  of  the  concerns  of  area  residents"^ 
after  studying,  inter  alia,  such  matters  as  "salinization,  sedimentation, 
recreation,  fish  habitat,  and  other  environmental  issues  relating  to  a number 
of  sites  and  alternatives  to  dam  construction".^  Some  efforts  were  made  to 
encourage  public  participation  in  the  process  through  use  of  flyers  and 
newsletters  sent  to  households,  press  releases,  press  conferences,  and  open 
house  public  information  exchange  sessions.  In  the  course  of  these  studies 
several  meetings  were  held  with  municipal  district,  improvement  district, 
county,  city,  town  and  village  councils  in  the  area  and  workshops  were 
conducted  by  the  Management  Committee.  Views,  oral  or  written,  were  expressed 
by  various  governmental  and  non-governmental  organizations,  including  fish  and 
game  associations  and  Indian  bands,  among  others.  In  1978,  the  Management 
Committee  issued  its  "Oldman  River  - Final  Report,  1978".° 

The  matter  then  passed  for  further  study  by  a panel  of  the  Environmental 
Council  of  Alberta,  a body  established  by  statute'.  In  July,  1978  the 
Lieutenant-Governor  in  Council  ordered  this  body  to  receive  briefs  and 
submissions  on  matters  relating  to  the  dam.  A number  of  public  hearings  were 
held  in  Southern  Alberta  during  November,  1978,  and  numerous  presentations  and 
supplementary  briefs  were  received  from  different  sources  including 
environmental  and  other  special  interest  groups.  In  August,  1979  the  Council 
submitted  a report®  to  the  Minister  of  the  Environment  (Alberta).  The  briefs 
received  and  the  report  itself  include  some  discussion  of  fish  habitat.  This 
report  together  with  the  "Oldman  River  - Final  Report,  1978"  were  later 
reviewed  by  provincial  officials  and  by  a provincial  government  caucus 
committee.  On  August  29,  1980,  Alberta  announced  its  decision  to  construct  a 
dam,  and  indicated  at  that  same  time  that  the  Three  Rivers  site  was  the 
"preferred  location"  but  that  a final  decision  as  to  site  selection  would  be 
deferred  to  allow  the  Peigan  Indian  Band  the  opportunity  to  submit  a proposal 
for  an  alternative  site  on  its  Reserve  downstream  near  Brocket.  The  Bank 


The  Szojka  Affidavit,  at  page  135. 

^ Ibid. 

® Szojka  Affidavit,  Exhibit  "S",  at  page  137.  “Oldman  River  Basin  - Phase  II  studies:  Report 
and  Recommendations;  August,  1978".  This  report  discusses  water  supply  and  distribution 
systems,  water  management,  and  contains  a technical  studies  section  which  includes  a 
subsection  discussing  the  "Environmental  Overview". 

^ Environmental  Council  Act,  R.S.A.  1970,  C.  125  (now  R.S.A.,  1980,  c.  E-13). 

p 

Szojka  Affidavit,  Exhibit  "X",  at  page  138.  "Public  Hearings  on  Management  of  Water  Resources 
within  the  Oldman  River  Basin:  Report  and  Recommendations".  This  report  discusses  water 
management,  irrigation,  municipal  and  industrial  uses,  markets,  rehabilitation  (agricultural), 
water  storage,  cost/benefit  analysis,  compensation  and  expropriation,  and  Indian  reserves. 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


361 


submitted  a written  position^  to  the  Minister  of  the  Environment  (Alberta)  in 
November,  1983.  In  August,  1984  Alberta  announced  its  decision  to  proceed 
with  construction  of  the  dam  at  the  Three  Rivers  site.  The  Guidelines  order 
was  already  in  force. 

Attention  then  turned  to  the  design,  construction  and  operation  of  the 
dam.  The  design  was  completed  in  1985  and  a start  was  made  in  1986  on  the 
construction  of  a diversion  tunnel  associated  with  the  work.  At  the  same  time 
mitigation  measures  were  initiated  and  are  on-going.  In  October,  1984  notices 
were  published  in  local  newspapers  inviting  the  public  to  attend  "open  houses" 
for  the  sharing  of  information  and  the  reception  of  concerns  on  such  subjects 
as  archaeology,  fish  habitat,  recreation,  wildlife  and  irrigation,  and  a 
number  of  these  meetings  were  held.  A project  information  office  was  opened 
by  the  Department  of  Environment  (Alberta)  close  to  the  Three  Rivers  site  for 
the  purpose  of  responding  to  public  enquiries.  In  addition  to  this,  aspects 
of  the  project  were  pursued  through  a number  of  subcommittees  established  by 
an  area  municipal  district  and  assisted  by  the  Department  of  the  Environment 
(Alberta) . 

In  January,  1985,  a Local  Advisory  Committee  was  appointed  by  order  of 
the  Minister  of  the  Environment  (Alberta)  to  act  in  an  advisory  capacity  to 
the  Minister  on  matters  related  to  the  project,  including  farming,  relocation 
of  roads,  location  of  reservoir  crossings,  local  fish  and  wildlife  concerns 
and  recreational  opportunities.  The  Committee,  composed  of  area  residents  and 
representatives  of  a nearby  village  and  town,  held  a number  of  public 
meetings.  in  June,  1988  the  Local  Advisory  Committee  submitted  a report to 
the  Minister  of  the  Environment  (Alberta)  containing  recommendations  in 
respect  of  fisheries,  wildlife,  historical  resources,  agriculture,  recreation 
and  transportation.  Finally,  concerns  over  the  impact  of  the  dam  on  the  lands 
of  the  Peigan  Indian  Band  were  subjected  to  study  as  appears  from  a report 
made  by  the  Band  to  the  Minister  of  the  Environment  (Alberta)  in  February, 
1987. 


A contract  for  the  construction  of  the  dam  was  awarded  by  Alberta  in 
February,  1988,  and  construction  work  has  proceeded  thereunder. 

THE  APPROVAL 

On  March  10,  1986  the  Department  of  the  Environment  (Alberta)  approached 
the  Minister  of  Transport  for  an  approval  under  section  5 of  the  Navigable 
Waters  Protection  Act.  The  Deputy  Minister  of  Transport  published  notice  of 
this  application  in  local  newspapers  advising  that  a description  of  the  site 
and  plans  of  the  Oldman  River  Dam  Project  had  been  deposited  with  the 
Department  and  that,  after  the  expiration  of  one  month  from  the  date  of 
publication,  the  Department  of  the  Environment  (Alberta)  would  apply  under  the 
Act  "for  approval  of  the  said  site  and  plans".  In  due  course,  on 
September  18,  1987,  the  Approval  was  granted  but  upon  a number  of  conditions 


Szojka  Affidavit,  Exhibits  "BB"  and  "CC". 

Szojka  Affidavit,  Exhibit  "HH",  at  p.  142.  "Oldman  River  Report  - Local  Advisory  Committee 
Report  and  Recommendations  to  the  Minister  of  the  Environment,  June  30,  1988".  The  studies 
and  reports  presented  to  the  Committee  include  some  42  volumes  on  fisheries  mitigation  and 
related  topics. 
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all  of  which  pertain  to  marine  navigation.  Prior  to  granting  this  Approval, 
the  Minister  of  Transport  did  not  subject  the  matter  to  any  environmental 
screening  or  initial  assessment  under  the  Guidelines  order.  Nor  was  it 
referred  to  the  Minister  of  the  Environment  (Canada)  for  public  review  under 
that  Order. 

THE  APPELLANT 


The  appellant  came  into  existence  as  an  incorporated  Society  on 
September  8,  1987.  Earlier,  by  letter  sent  at  the  beginning  of  August,  1987, 
the  Southern  Alberta  Environmental  Group  raised  with  the  Minister  of  Fisheries 
and  Oceans  the  question  of  compliance  with  the  Guidelines  order.  That  letter 
reads  in  part: 

The  "Procedures  and  Rules  for  Public  Meetings"  document 
published  by  the  Federal  Environmental  Assessment  Review 
Office  in  1985,  state  that,  under  the  Environmental 
Assessment  and  Review  Process,  federal  departments  are 
required  to  take  environmental  matters  into  account 
throughout  the  planning  and  implementation  of  projects 
that  have  an  environmental  effect  on  a matter  of  federal 
responsibi 1 ity. 

Protection  of  fish  habitat  and  fisheries  are  a federal 
matter  and  the  responsibility  of  your  Department.  It  is 
clear  that  the  Oldman  River  Dam  will  have  an  impact  on  the 
fisheries  resources.  Therefore,  as  Minister  of  the 
Department  of  Fisheries  and  Oceans,  will  your  department 
call  for  initiation,  under  FEARO,  of  an  Initial 
Environmental  Evaluation  of  the  impacts  of  the  Oldman 
River  Dam  on  the  fishery  resources  of  the  Oldman  River  and 
its  tributaries,  and  consider  a full  environmental 
assessment  and  review  of  the  project? 

In  his  reply  of  August  25,  1987,  the  Minister  stated,  inter  alia: 

The  fisheries  officials  have  raised  a number  of  concerns 
with  the  proponents  of  the  dam  and  are  now  awaiting  the 
formulation  of  mitigation  and  compensation  proposals  to 
remedy  the  potential  problems  posed  to  the  fisheries 
resources. 

In  view  of  the  long-standing  administrative  arrangements 
that  are  in  place  for  the  management  of  fisheries  in 
Alberta,  and  the  fact  that  the  potential  problems 
associated  with  the  dam  are  being  addressed,  I do  not 
propose  to  intervene  in  this  matter. 

By  letter  of  December  3,  1987,  the  appellant  asked  the  Minister  of  the 
Environment  (Canada)  that  the  project  be  reviewed  under  the  Guidelines  order. 
On  January  15,  1988,  the  Minister's  office  replied  as  follows: 
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As  you  may  be  aware,  the  Oldman  River  dam  project  falls 
primarily  within  provincial  jurisdiction.  The  federal 
government  is  not  directly  involved  with  the  proposal,  and 
therefore,  it  would  be  inappropriate  for  Environment 
Canada  or  Fisheries  and  Oceans  Canada  to  intervene 
directly  by  attempting  to  link  it  to  the  Federal  Water 
Pol  icy. 

It  is  incumbent  upon  Environment  Canada,  nevertheless,  to 
ensure  that  the  pollution  control  provisions  of  the 
federal  Fisheries  Act  are  implemented.  Section  33  of  the 
Act  contains  the  pollution  specifications  that  prohibit 
the  deposits  of  deleterious  substances  into  waters 
frequented  by  fish.  Departmental  officials  with 
Environment  Canada's  Western  and  Northern  regional  office 
in  Edmonton  have  reviewed  a number  of  fisheries  and 
environmental  reports  relevant  to  the  project.  Although 
the  reviews  identified  a number  of  concerns  about  the 
project.  Environment  Canada  is  confident  that  Alberta's 
proposed  mitigation  plans  will  remedy  any  detrimental 
effects  on  the  fishery's  resource. 

In  view  of  the  long-standing  administrative  arrangements 
that  are  in  place  for  the  management  of  the  environmental 
impact  assessment  proposals  and  the  fisheries  in  Alberta, 
and  because  the  potential  problems  associated  with  the  dam 
are  being  addressed,  it  is  not  appropriate  for  Environment 
Canada  to  intervene.  Please  rest  assured,  however,  that 
federal  and  provincial  agencies  will  closely  follow  the 
court  proceedings  on  the  matter  and  monitor  the  project  to 
ensure  that  guidelines  and  regulations  related  to  the 
construction  and  operation  of  the  dam  will  be  followed. 

A provincial  licence  granted  for  construction  of  the  dam  by  the 
Department  of  the  Environment  (Alberta)  was  twice  challenged  by  the  appellant 
in  the  Alberta  Courts.  The  first  challenge,  in  October,  1987,  resulted  in  the 
quashing  of  the  licence  and  the  issuing  of  a second  one.  An  application  to 
quash  this  second  licence  was  dismissed  in  April,  1988.  It  is  apparent  from 
the  record  that  the  appellant  did  not  become  aware  of  the  Approval  until 
February  16,  1989.  The  present  proceedings  attacking  it  were  commenced  in  the 
Trial  Division  on  April  21  of  that  year. 

THE  GUIDELINES  ORDER 


Before  discussing  the  issues  raised  on  this  appeal,  it  is  necessary  to 
examine  the  content  and  scope  of  the  Guidelines  order.  Section  6 of  the 
Department  of  Environmental  Act^  pursuant  to  which  the  Order  was  adopted, 
states: 


6.  For  the  purposes  of  carrying  out  his  duties  and 
functions  related  to  environmental  quality,  the  Minister 
may,  by  order,  with  the  approval  of  the  Governor  in 
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Council,  establish  guidelines  for  use  by  departments, 
boards  and  agencies  of  the  Government  of  Canada  and,  where 
appropriate,  by  corporations  named  in  Schedule  III  to  the 
Financial  Administration  Act  and  regulatory  bodies  in  the 
exercise  of  their  powers  and  the  carrying  out  of  their 
duties  and  functions. 

Section  2 of  the  Guidelines  Order  contains  a number  of  definitions: 
2.  In  these  Guidelines, 

"Environmental  Impact  Statement"  means  a documented 
assessment  of  the  environmental  consequences  of  any 
proposal  expected  to  have  significant  environmental 
consequences  that  is  prepared  or  procured  by  the  proponent 
in  accordance  with  guidelines  established  by  a Panel; 

"department"  means,  subject  to  sections  7 and  8, 

(a)  any  department,  board  or  agency  of  the  Government  of 
Canada,  and 

(b)  any  corporation  listed  on  Schedule  D to  the  Financial 
Administration  Act  and  any  regulatory  body; 

"initiating  department"  means  any  department  that  is,  on 
behalf  of  the  Government  of  Canada,  the  decision  making 
authority  for  a proposal; 

"Minister"  means  the  Minister  of  the  Environment; 


"Office"  means  the  Federal  Environmental  Assessment  Review 
Office  that  is  responsible  directly  to  the  Minister  for 
the  administration  of  the  Process; 

"Panel"  means  an  Environmental  Assessment  Panel  that 
conducts  the  public  review  of  a proposal  pursuant  to 
section  21; 

"Process"  means  the  Environmental  Assessment  and  Review 
Process  administered  by  the  Office; 

"proponent"  means  the  organization  or  the  initiating 
department  intending  to  undertake  a proposal; 

"proposal"  includes  any  initiative,  undertaking  or 
activity  for  which  the  Government  of  Canada  has  a decision 
making  responsibility. 

Sections  3,  6,  10,  12,  13,  15  and  19  of  the  Guidelines 
Order  contain  various  general  provisions,  and  provide  for 
an  environmental  screening  or  initial  assessment  of  a 
proposal.  They  read: 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


365 


3.  The  Process  shall  be  a self  assessment  process  under 
which  the  initiating  department  shall,  as  early  in  the 
planning  process  as  possible  and  before  irrevocable 
decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision 
making  authority  are  fully  considered  and  where  the 
implications  are  significant,  refer  the  proposal  to  the 
Minister  for  public  review  by  a Panel. 

• • • 

6.  These  Guidelines  shall  apply  to  any  proposal 

(a)  that  is  to  be  undertaken  directly  by  an  initiating 
department; 

(b)  that  may  have  an  environmental  effect  on  an  area  of 
federal  responsibility; 

(c)  for  which  the  Government  of  Canada  makes  a financial 
commitment;  or 

(d)  that  is  located  on  lands,  including  the  offshore, 
that  are  administered  by  the  Government  of  Canada. 

• • * 

10(1)  Every  initiating  department  shall  ensure  that  each 
proposal  for  which  it  is  the  decision  making  authority 
shall  be  subject  to  an  environmental  screening  or  initial 
assessment  to  determine  whether,  and  the  extent  to  which, 
there  may  be  any  potentially  adverse  environmental  effects 
from  the  proposal . 

(2)  Any  decisions  to  be  made  as  a result  of  the 
environmental  screening  or  initial  assessment  referred  to 
in  subsection  (1)  shall  be  made  by  the  initiating 
department  and  not  delegated  to  any  other  body. 

• • • 

12.  Every  initiating  department  shall  screen  or  assess 
each  proposal  for  which  it  is  the  decision  making 
authority  to  determine  if 

(a)  the  proposal  is  of  a type  identified  by  the  list 

described  under  paragraph  11(a),  in  which  case  the 

proposal  may  automatically  proceed; 

(b)  the  proposal  is  of  a type  identified  by  the  list 

described  under  paragraph  11(b),  in  which  case  the 

proposal  shall  be  referred  to  the  Minister  for  public 
review  by  a Panel; 

(c)  the  potentially  adverse  environmental  effects  that 

may  be  caused  by  the  proposal  are  insignificant  or 
mitigable  with  known  technology,  in  which  case  the 

proposal  may  proceed  or  proceed  with  the  mitigation,  as 
the  case  may  be; 

(d)  the  potentially  adverse  environmental  effects  that 
may  be  cause  by  the  proposal  are  unknown,  in  which  case 
the  proposal  shall  either  require  further  study  and 
subsequent  rescreening  or  reassessment  or  be  referred  to 
the  Minister  for  public  review  by  a Panel; 

(e)  the  potentially  adverse  environmental  effects  that 
may  be  caused  by  the  proposal  are  significant,  as 
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deterinined  in  accordance  with  criteria  developed  by  the 
Office  in  cooperation  with  the  initiating  department,  in 
which  case  the  proposal  shall  be  referred  to  the  Minister 
for  public  review  by  a Panel;  or 

(f)  the  potentially  adverse  environmental  effects  that 
may  be  caused  by  the  proposal  are  unacceptable,  in  which 
case  the  proposal  shall  either  be  modified  and 
subsequently  rescreened  or  reassessed  or  be  abandoned. 

• • • 

13.  Notwithstanding  the  determination  concerning  a 
proposal  made  pursuant  to  section  12,  if  public  concern 
about  the  proposal  is  such  that  a public  review  is 
desirable,  the  initiating  department  shall  refer  the 
proposal  to  the  Minister  for  public  review  by  a Panel. 

• • • 

15.  The  initiating  department  shall  ensure 

(a)  after  a determination  concerning  a proposal  has  been 
made  pursuant  to  section  12  or  a referral  concerning  the 
proposal  has  been  made  pursuant  to  section  13,  and 

(b)  before  any  mitigation  or  compensation  measures  are 
implemented  pursuant  to  section  13,  that  the  public  have 
access  to  the  information  on  and  the  opportunity  to 
respond  to  the  proposal  in  accordance  with  the  spirit  and 
principles  of  the  Access  to  Information  Act. 

• • • 

19.  It  is  the  role  of  every  department  that  has 
specialist  knowledge  or  responsibilities  relevant  to  a 
proposal  to 

(a)  provide  to  the  initiating  department  any  available 
data,  information  or  advice  that  the  initiating  department 
may  request  concerning 

(i)  any  regulatory  requirements  related  to  the  project, 
and 

(ii)  the  environmental  effects  and  the  directly  related 
social  impact  of  those  effects;  and 

(b)  as  appropriate,  advocate  the  protection  of  the 
interests  for  which  it  is  responsible. 

The  Guidelines  Order  also  provides  for  a public  review  as  may  be  required 
by  sections  12  or  13.  Such  a review  is  conducted  by  an  Environmental 
Assessment  Panel  under  an  elaborate  set  of  provisions  set  out  in  sections 
21-32  of  the  Guidelines  Order.  Members  of  the  panel  must  be  "unbiased  and 
free  of  any  potential  conflict  of  interest  relative  to  the  proposal" 
(subsection  22(a)),  be  "free  of  any  political  influence"  (subsection  22(b)), 
and  have  "special  knowledge  and  experience  relevant  to  the  anticipated 
technical,  environmental  and  social  effects  of  the  proposal"  (subsection 
22(c)).  Panel  hearings  must  be  held  in  public  (subsection  27(a));  the  panel 
is  required  to  "conduct  a public  information  program  to  advise  the  public  of 
its  review  and  to  ensure  that  the  public  has  access  to  all  relevant 
information"  (subsection  28(a));  all  information  submitted  to  a panel  "shall 
become  public  information"  (subsection  29(1));  the  public  must  have  access  to. 
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and  sufficient  time  to  examine  and  comment  upon,  information  submitted  to  a 
panel  prior  to  a public  hearing  (subsection  29(2));  an  initiating  department 
is  required  to  include  in  its  consideration  of  a proposal  "the  concerns  of  the 
public  regarding  the  proposal  and  its  potential  environmental  effects" 
(paragraph  4(1) (b));  the  Federal  Environmental  Assessment  Review  Office,  which 
has  responsibility  directly  to  the  Minister  of  the  Environment  (Canada)  for 
the  administration  of  the  review  process,  is  required,  inter  alia,  to  assist 
an  initiating  department  "in  the  provision  of  information  on  and  the 
solicitation  of  public  response  to  proposals"  so  as  to  ensure  that  "public 
opinion  is  heard"  in  a timely  manner  (paragraph  18(b)). 

By  virtue  of  section  36  of  the  Guidelines  order,  certain  responsibilities 
in  respect  of  a public  review  devolve  upon  departments  of  the  Government  of 
Canada  other  than  the  "initiating  department": 

36.  In  a public  review,  it  is  the  role  of  every 

department  that  has  specialist  knowledge  or 

responsibilities  relevant  to  a proposal  to 

(a)  provide  to  the  Panel  and  any  other  participants  in 
the  public  review  any  available  data,  information  or 
advice  that  is  requested  from  them; 

(b)  provide  experts  at  public  hearings  of  the  Panel  to 
make  presentations  or  to  respond  to  questions;  and 

(c)  where  appropriate,  advocate  the  protection  of  the 
interests  for  which  they  have  responsibility. 

Section  31  of  the  Guidelines  Order  provides  for  what  must  be  done  at  the  end 
of  a public  review  process.  It  reads: 

31(1)  At  the  end  of  its  review,  a panel  shall 

(a)  prepare  a report  containing  its  conclusions  and 
recommendations  for  decisions  by  the  appropriate 
Ministers;  and 

(b)  transmit  the  report  referred  to  in  paragraph  (a)  to 
the  Minister  and  the  Minister  responsible  for  the 
initiating  department. 

(2)  The  Minister  and  the  Minister  responsible  for  the 
initiating  department  shall  make  the  report  available 
to  the  public. 

AREAS  OF  FEDERAL  RESPONSIBILITY 


One  need  not  look  far  to  see  that  construction  and  operation  of  the 
Oldman  River  dam  and  reservoir  may  have  an  environmental  effect  on  areas  of 
federal  responsibility.  At  least  three  such  areas  would  appear  to  be  so 
affected,  namely,  fisheries,  Indians  and  Indian  lands.  In  my  view,  the 
evidence  speaks  both  loudly  and  eloquently  that  these  particular  areas  of 
federal  responsibility  might,  indeed,  be  adversely  affected  by  the  presence  of 
dam  and  reservoir. 
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Studies  conducted  on  behalf  of  the  provincial  authorities  delineate  a 
multitude  of  potential  adverse  impacts  upon  the  fish  population  in  the  Oldman 
River  resulting  from  increased  sediment  loads,  water  pollution,  barriers  to 
migration  and  use  of  explosives  during  construction  of  the  dam.  Potential 
impacts,  both  upstream  and  downstream,  of  the  dam  and  reservoir  and  of  water 
impoundment  were  also  identified. 

In  February,  1987,  Environment  Canada  prepared  an  "Environmental  Impact 
Evaluation"  on  the  basis  of  reports  prepared  by  or  for  these  authorities  and 
the  Peigan  Indian  Band.  At  pages  9-10  of  this  document  it  is  stated: 

Construction  of  the  Oldman  River  will  result  in  significant  habitat 
alterations  to  the  fishery  resource  both  upstream  and  downstream  of  the  dam 
site.  Anticipated  downstream  effects  will  be  felt  during  both  the 
construction  and  operational  phases  of  the  dam.  These  have  been  discussed  by 
Radford  (1975),  McCart  (1978),  and  Allen  (1985)  from  which  most  of  the 
following  summary  has  been  gleaned. 

During  construction  increased  sediment  levels  may  result  in  short-term 
reductions  in  benthic  invertebrate  (fish  food)  populations.  Direct  effects  of 
increased  sediment  loads  on  fish  would  likely  be  limited  to  eggs  and  fry; 
however,  the  extent  of  spawning  in  the  affected  area  is  uncertain.  Spills  of 
toxic  materials  may  affect  fish  directly  or  indirectly,  the  magnitude  of  the 
effect  depending  upon  the  nature  and  quantity  of  the  spilled  substance.  The 
use  of  explosives  has  the  potential  to  cause  high  mortalities,  especially 
during  the  spring  and  autumn  migration  periods.  High  water  velocities  in  the 
diversion  tunnels  may  disrupt  fish  migrations  past  the  dam  site  during  the 
construction  period. 

Stratification  within  the  reservoir  may  lead  to  release  of  very  cold 
water,  resulting  in  reduced  summer  water  temperatures  downstream.  The 
consequence  of  this  could  be  a change  in  species  composition  in  the  affected 
area  in  favour  of  cold  water  species  (trout  and  mountain  whitefish)  and  to  the 
detriment  of  warm  water  from  (pike  and  walleye).  Fish  inhabiting  this  zone 
may  grow  at  reduced  rates. 

Fish  migrations  (e.g.  rainbow  trout  and  mountain  whitefish)  past  the  dam 
site  will  be  completely  blocked  by  the  new  dam.  This  will  affect  species  such 
as  rainbow  trout  which  currently  use  areas  both  upstream  and  downstream  of  the 
site  in  the  course  of  their  life  histories.  A serious  reduction  in  trout 
populations  upstream  of  the  dam  site  may  occur  unless  suitable  alternative 
habitat  can  be  found  in  the  newly  created  reservoir. 

Fish  trapped  downstream  of  the  dam  site  may  concentrate  immediately  below 
the  dam  where  they  may  be  highly  susceptible  to  overharvesting. 

Concerns  of  a similar  nature  are  also  expressed  in  "Comments  of  the 
Oldman  River  Dam  Proposal"  of  February  24,  1987  prepared  by  the  Central  and 
Arctic  Region  of  the  Department  of  Fisheries  and  Oceans.  At  the  request  of 
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the  Department  of  Indian  and  Northern  Affairs,  six  provincial  reports  on  the 
project  dealing  with  fisheries  resource  assessment  and  impact  mitigation  were 
reviewed,  the  focus  being  on  the  identification  of  potential  major  impacts, 
possible  mitigation  measures  and  the  effect  on  the  fisheries  of  the  peigan 
Indian  Reserve.  The  following  comments,  under  the  heading  of  "Fisheries 
Impacts",  appear  at  pages  1-2: 

1)  Both  coldwater  and  coolwater  sport  species  will  be 
affected.  The  coldwater  species,  in  order  of  abundance, 
are  mountain  whitefish,  rainbow  trout,  and  occasional  bull 
trout,  brown  trout  and  cutthroat  trout.  Coolwater  species 
include  lake  whitefish,  northern  pike,  walleye  and 
goldeye,  the  latter  two  being  rare.  The  non-sport  species 
are  dominated  by  suckers. 

2)  Construction  of  the  Oldman  River  Dam  will  flood  (in 
order  of  importance  as  fish  habitat)  6.5  km  of  the 
Crowsnest  River,  17.5  km  of  the  Oldman  River  and  9.5  km  of 
the  Castle  River. 

3)  The  2300  ha  reservoir  will  be  fairly  productive 
initially  (2-3  years)  due  to  the  influx  of  nutrients  from 
newly  flooded  terrestrial  areas.  Following  this  initial 
surge,  however,  productivity  will  decline  to  very  low 
levels  and  will  be  capable  of  producing  significantly 
fewer  sport  fish  than  does  the  existing  riverine  habitat 
(although  the  reservoir  is  some  20  times  greater  in  area 
than  the  area  of  river  that  will  be  flooded,  it  will 
likely  be  capable  of  producing  less  than  half  as  much 
sport  fish  annually).  Cold  water  temperatures  and  high 
water  exchange  rates  are  the  main  factors  resulting  in  low 
reservoir  productivity.  The  reservoir  will  offer  poor 
quality  fish  habitat,  depending  on  drawdown  regimes  which 
are  expected  to  be  extreme  (up  to  20  m).  Shoreline 
erosion  occurring  due  to  fluctuating  water  levels  will 
result  in  increased  sediment  deposition.  Strong 
prevailing  winds  will  make  boating  very  hazardous,  and 
dangerous  ice  conditions  (due  to  drawdown)  will  limit  ice 
fishing  opportunities.  The  reservoir  fish  population  will 
become  dominated  by  non-sport  species,  principally  white 
suckers.  Mercury  contamination  of  fish  is  a possibility. 

4)  The  aquatic  community  below  the  Oldman  River  Dam  is 
likely  to  be  altered  by  the  low  temperature  and  higher 
nutrient  levels  of  the  water  released.  Early  in  reservoir 
life,  this  water  may  be  of  such  low  quality  as  to  cause 
downstream  fish  kills.  Over  the  longer  term,  lower  water 
temperatures  may  alter  use  by  coolwater  fish  species. 

River  substrates  directly  below  the  dam  will  be  altered 
due  to  increased  water  velocities. 
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5)  There  are  a number  of  construction  related  impacts, 
such  as  increased  erosion  and  siltation,  sewage  and  refuse 
disposal,  explosives  use,  fuel  and  chemical  spills. 

6)  The  Oldman  River  Dam  will  act  as  a barrier  to  fish 
movements,  affecting  species  whose  life  cycles  including 
habitats  above  and  below  the  dam  site.  In  the  case  of 
rainbow  trout,  exclusion  from  downstream  areas  is  expected 
to  have  a minimal  impact.  Although  some  rainbow  trout  do 
utilize  areas  downstream  of  the  dam  site  for  rearing  and 
overwintering,  the  number  of  fish  involved  is  thought  to 
be  small,  in  relation  to  the  total  population.  Most 
rainbow  trout  spawning  occurs  above  FSL  (Full  Storage 
Level)  and  the  population  is  thought  not  to  be  highly 
mobile.  Major  summer  feeding  and  overwintering  areas  in 
the  lower  Crowsnest  and  Oldman  rivers  will  be  inundated. 
Alternative  habitats  offered  by  the  post-impoundment 
environment  will  probably  be  inferior  to  those  being  lost. 

Mountain  whitefish,  in  contrast  to  rainbow  trout,  migrate 
extensively  within  the  study  area.  While  some 
overwintering  occurs  upstream  of  the  dam  site,  most 
mountain  whitefish  probably  overwinter  in  downstream 
areas.  Major  spawning  and  feeding  areas  occur  upstream  of 
the  dam  site  and  will  be  inaccessible  to  the  population 
after  construction.  Considerable  spawning  does,  however, 
occur  downstream  of  the  dam,  and  it  is  anticipated  that  a 
mountain  whitefish  population  will  remain  in  the  area. 
However,  since  much  of  the  support  habitat  for  this 
species  is  located  above  the  dam,  reduced  population  sizes 
are  anticipated. 

Indians  and  Indian  lands 


Additional  comments  showing  potential  adverse  impacts  on  the  Peigan 
Indian  Band  and  Reserve  lands  located  downstream  of  the  dam  site,  appear  at 
page  4 of  the  "Comments  on  the  Oldman  River  Dam  Proposal": 

1)  Construction  related  impacts  may  alter  water  quality 
or  quantity  at  the  Peigan  Indian  Reserve,  the  western 
boundary  of  which  is  located  approximately  12  km  below  the 
dam  site.  Increased  levels  of  suspended  sediment,  fuel  or 
chemical  spills,  etc.  are  possibilities. 

2)  If  flow  augmentation  is  incorporated  into  the 
operating  regime  of  the  Oldman  River  Dam,  benefits  would 
accrue  to  the  downstream  fisheries  and  the  dam  would  have 
a positive  downstream  impact  in  this  case. 

3)  In  the  first  few  years  of  operation,  releases  of 
oxygen  deficient  and  possibly  toxic  water  from  the 
hypoliminion  may  cause  fish  kills  downstream  of  the  dam 
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(however,  it  is  not  known  how  far  downstream  these  effects 
may  occur). 

4)  In  the  long  term,  depressed  temperature  regimes, 
increased  nutrient  levels  and  productivity  are  anticipated 
to  occur  downstream  of  the  dam.  Again,  it  is  difficult 
without  operating  regime  scenarios  to  predict  how  far 
downstream  temperature  and  productivity  effects  might  be 
manifested.  At  present,  the  section  of  the  Oldman  River 
main  stem  from  Brocket  to  Lethbridge  is  considered  to  be  a 
transition  zone,  occupied  by  both  coldwater  and  coolwater 
species.  With  depressed  temperatures,  increased 
productivity  and  especially  augmented  flows,  it  is 
anticipated  that  some  portion  of  the  transition  zone  will 
be  replaced  by  a high  quality  coldwater  fishery. 

Then  again,  in  the  Environmental  Impact  Evaluation  mentioned  above  we 
find  the  following  further  indication  of  potential  impact  upon  Indian  lands, 
at  page  12: 


Furthermore,  dust  storms  affecting  Reserve  lands  could 
increase  as  a result  of  wind  erosion  on  soil  exposed  by 
the  annual  draw-down  of  the  reservoir.  The  project  may 
cause  the  mercury  content  to  increase  in  fish,  and  local 
extinction  of  the  flood-plain  cottonwood  forest.  These 
last  two  consequences  of  the  project  are  not  certain,  and 
they  should  be  monitored  or  studied  during  the  next 
decade. 


DISCUSSION 


I turn  now  to  discuss  the  issues  raised  for  our  decision. 

Is  the  minister  of  Transport  bound  by  the  Guidelines  Order? 

The  first  issue  is  whether  the  Motions  Judge  erred  in  deciding  that  the 
Minister  of  Transport,  in  granting  the  Approval  under  the  Navigable  waters 
Protection  Act,  was  not  bound  by  the  Guidelines  Order,  Sections  5 and  6 of 
that  Act  provide: 

5.(1)  No  work  shall  be  built  or  placed  in,  on,  over, 
under,  through  or  across  any  navigable  water  unless 

(a)  the  work  and  the  site  and  plans  thereof  have  been 
approved  by  the  Minister,  on  such  terms  and  conditions  as 
the  Minister  deems  fit,  prior  to  commencement  of 
construction; 

(b)  the  construction  of  the  work  is  commenced  within  six 
months  and  completed  within  three  years  after  the  approval 
referred  to  in  paragraph  (a)  or  within  such  further  period 
as  the  Minister  may  fix;  and 


372 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


(c)  the  work  is  built,  placed  and  maintained  in 
accordance  with  the  plans,  the  regulations  and  the  terms 
and  conditions  set  out  in  the  approval  referred  to  in 
paragraph  (a). 

(2)  Except  in  the  case  of  a bridge,  boom,  dam  or 
causeway,  this  section  does  not  apply  to  any  work  that,  in 
the  opinion  of  the  Minister,  does  not  interfere 
substantially  with  navigation. 

6.(1)  Where  any  work  to  which  this  Part  applies  is  built 
or  placed  without  having  been  approved  by  the  Minister,  is 
built  or  placed  on  a site  not  approved  by  the  Minister,  is 
not  built  or  placed  in  accordance  with  plans  so  approved 
or,  having  been  so  built  or  placed,  is  not  maintained  in 
accordance  with  those  plans  and  the  regulations,  the 
Minister  may 

(a)  order  the  owner  of  the  work  to  remove  or  alter  the 
work; 

(b)  where  the  owner  of  the  work  fails  forthwith  to 
comply  with  an  order  made  pursuant  to  paragraph  (a), 
remove  and  destroy  the  work  and  sell,  give  away  or 
otherwise  dispose  of  the  materials  contained  in  the  work; 
and 

(c)  order  any  person  to  refrain  from  proceeding  with  the 
construction  of  the  work  where,  in  the  opinion  of  the 
Minister,  the  work  interferes  or  would  interfere  with 
navigation  or  is  being  constructed  contrary  to  this  Act. 

(2)  Any  owner  or  person  who  fails  to  comply  with  an 
order  given  to  that  owner  or  person  pursuant  to  paragraph 
(l)(a)  or  (c)  is  guilty  of  an  offence  and  liable  on 
summary  conviction  to  a fine  not  exceeding  five  thousand 
dollars. 

(3)  Where  the  Minister  removes,  destroys  or  disposes  of 
a work  pursuant  to  paragraph  (l)(b),  the  costs  of  and 
incidental  to  the  operation  of  removal,  destruction  or 
disposal,  after  deducting  therefrom  any  sum  that  may  be 
realized  by  sale  or  otherwise,  are  recoverable  with  costs 
in  the  name  of  Her  Majesty  from  the  owner. 

(4)  The  Minister  may,  subject  to  deposit  and 
advertisement  as  in  the  case  of  a proposed  work,  approve  a 
work  and  the  plans  and  site  of  the  work  after  the 
commencement  of  its  construction  and  the  approval  has  the 
same  effect  as  if  given  prior  to  commencement  of  the 
construction  of  work. 

The  reasons  of  the  Motions  Judge  for  concluding  as  he  did,  appear  at 
pages  18-19  of  his  Reasons  for  Order: 
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This  application  seeks  to  set  aside  the  Minister's 
approval  under  s.5(l)  for  his  failure  to  trigger 
environmental  review  pursuant  to  the  Guidelines  Order. 

The  difficulty  with  this  premise  is  that  the  n.w.p.a.  sets 
out  no  requirement  for  environmental  review  of  any  sort, 
nor  does  the  Department  of  Transport  Act^  R.S.C.  1985,  C. 

T-18  require  the  Minister  to  consider  environmental 
factors  in  carrying  out  his  duties.  As  the  Minister  of 
Transport  is  restricted  to  consideration  of  factors 
affecting  marine  navigation  when  issuing  approval,  I find 
that  he  was  without  authority  to  require  environmental 
review.  certiorari  will  issue  where  there  is  a lack  of 
jurisdiction,  which  includes  acting  upon  irrelevant 
considerations;  a breach  of  the  duty  to  act  fairly;  or  an 
error  of  law  on  the  face  of  the  record.  I am  unable  to 
conclude  that  the  Minister  of  Transport  has  erred  under 
any  of  these  categories.  The  approval  granted  here  was 
within  the  authority  accorded  by  the  n.w.p.a.  Indeed  any 
triggering  of  the  Guidelines  Order  by  this  Minister  would 
have  required  him  to  exceed  the  limits  of  his  authority. 

Certiorari  Should  not  therefore  issue  against  the  Minister 
of  Transport.  Furthermore,  since  I have  found  that  there 
is  no  requirement  in  the  n.w.p.a.  or  the  Department  of 
Transport  Act  to  invoke  the  environmental  review  process, 
the  requested  order  for  mandamus  directing  the  Minister  to 
comply  with  that  process  is  also  refused. 

With  respect,  I am  unable  to  agree  that,  in  deciding  whether  to  grant  the 
Approval,  the  Minister  of  Transport  was  restricted  to  considering  factors 
affecting  marine  navigation  only  and  that  he  was  without  authority  to  require 
environmental  review.  Such  conclusions  appear  to  be  quite  at  odds  with  the 
true  and,  indeed,  very  far-reaching  import  of  the  Guidelines  order.  The  dam 
project  to  which  the  Approval  related  fell  squarely  within  the  purview  of 
subparagraph  6(b)  of  the  Guidelines  order  as  a "proposal  ...  that  may  have  an 
environmental  effect  on  an  areas  of  federal  responsibility".  This  "proposal" 
resulted  in  the  Department  of  Transport  becoming  the  "initiating  department" 
responsible  as  the  "decision  making  authority".  The  environmental  effect  of 
granting  the  application  on  any  area  of  federal  responsibility  needed  to  be 
examined  in  accordance  with  the  provisions  of  the  Guidelines  order.  That 
Order  was  engaged  in  all  of  its  detail. 

The  respondents  argue  for  a much  narrower  reading  of  the  Guidelines 
Order.  They  say  it  is  not  applicable  to  a case  where  the  provisions  of  a 
specialized  statute  require  consideration  of  statutory  criteria  not  directly 
related  to  environmental  concerns  and  that  such  is  the  case  here  because  the 
language  of  the  Navigable  waters  Protection  Act  restricts  the  Minister  to 
considering  "navigation"  only.  In  my  view,  to  accept  this  contention  would 
require  us  to  ignore  the  true  nature  of  the  Guidelines  order  which,  as  was 
held  in  Canadian  Wildlife^  is  a law  Of  general  application.  By  virtue  of 
section  6 of  the  Department  of  the  Environment  Act^  any  guidelines  established 
are  to  be  used  "by  departments  ...  in  the  exercise  of  their  powers  and  the 
carrying  out  of  their  duties  and  functions"  in  furtherance  of  those  duties  and 
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functions  of  the  Minister  of  the  Environment  (Canada)  himself  which  are 
"related  to  environmental  quality".  I conclude  that  the  Guidelines  order  was 
intended  to  bind  the  Minister  in  the  performance  of  his  duties  and  functions. 
It  created  a duty  which  is  superadded  to  the  exercise  of  any  other  statutory 
power  residing  in  him.  The  source  of  the  Minister's  jurisdiction  and 
responsibility  to  address  environmental  questions  in  areas  of  federal 
responsibility  springs  not  from  that  statutory  law  but  from  the  Guidelines 
Order  itself.  The  Minister  had  a positive  obligation  to  comply  with  it. 

Before  leaving  this  issue  I wish  to  deal  with  a further  submission  of  the 
Minister.  On  the  basis  of  the  Guidelines  order  itself  he  contends  that  it  was 
never  intended  to  apply  in  a case  such  as  this  because  it  is  clearly 
inconsistent  and  in  conflict  with  the  approval  scheme  set  up  under  the 
Navigable  Waters  Protection  Act.  While  it  is  required  under  Section  3 of  the 
Guidelines  Order  that  the  initiating  department  "as  early  in  the  planning 
process  as  possible  and  before  irrevocable  decisions  are  taken,  ensure  that 
the  environmental  implications  of  all  proposals  ...  are  fully  considered", 
under  subsection  6(4)  of  that  Act  the  Minister  may  "approve  a work  and  the 
plans  and  site  of  the  work  after  the  commencement  of  its  construction",  the 
approval  to  have  "the  same  effect  as  if  given  prior  to  commencement  of  the 
construction  of  the  work".  An  inconsistency  or  conflict,  it  is  submitted, 
lies  in  the  fact  that  this  authority  to  grant  an  approval  after  construction 
of  a work  has  commenced  may  be  exercised  well  after  the  stage  denoted  by  the 
phrase  "as  early  in  the  planning  process  as  possible  and  before  irrevocable 
decisions  are  taken". 

As  I see  it,  the  provisions  of  section  6 of  that  Act  pertain  to  the 
remedial  powers  of  the  Minister  in  deciding  what  action  he  might  take  in  the 
event  of  a failure  to  secure  a section  5 approval  prior  to  the  commencement  of 
construction.  Subsection  (4)  thereof  is  an  exception  to  the  general  rule,  is 
entirely  discretionary  and  clearly  subservient  to  the  fundamental  requirement 
set  out  in  paragraph  5(1) (a)  that  an  approval  be  obtained  prior  to  the 
commencement  of  construction.  Nor  can  I see  anything  in  the  Guidelines  order 
that  would  prevent  the  Minister  from  complying  with  its  terms  to  the  fullest 
extent  possible  in  exercising  his  discretion  under  subsection  6(4)  of  the 
Navigable  Waters  Protection  Act.  That  being  SO,  I can  find  no  inconsistency 
or  conflict  between  these  two  pieces  of  federal  legislation. 

Is  the  Minister  of  Fisheries  and  Oceans  bound  by  the  Guidelines  Order? 

The  second  issue  is  whether  the  learned  Motions  Judge  erred  in  deciding 
that  mandamus  would  not  lie  so  as  to  compel  the  Minister  of  Fisheries  and 
Oceans  to  comply  with  the  Guidelines  Order.  In  concluding  that  mandamus  would 
not  lie  against  the  Minister,  the  learned  judge  first  noted  that  the 
application  involved  an  issue  of  fact  properly  resolved  at  a trial,  and  then 
added  (at  pages  19-20): 


Section  6 of  the  Department  of  the  Environment  Act,  R.S.C. 
1985,  c.  E-10  states  the  Guidelines  Order  is  for  use  by 
departments,  boards,  and  agencies  of  the  Government  of 
Canada  in  exercising  their  powers  and  carrying  out  their 
duties  and  functions.  The  Guidelines  Order  itself  is 
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addressed  to  those  federal  departments  which  are 
"initiating  departments  in  connection  with  a "proposal". 

The  definitions  of  these  terms  require  that  the  federal 
department  have  decision  making  responsibility  in  relation 
to  a project.  Section  6(b)  provides  that  the  Guidelines 
will  apply  to  any  proposal  that  may  have  an  environmental 
effect  on  an  area  of  federal  responsibility. 

I see  no  reason  to  conclude  that  in  enacting  the 
Guidelines  Order,  Parliament  had  any  intention  of 
extending  such  authority  beyond  federal  agencies.  Clearly 
then,  the  Minister  of  Fisheries  and  Oceans  cannot  be 
required  to  proceed  with  environmental  review  because  his 
department  has  not  undertaken  a project.  In  the 
alternative,  if  the  Guidelines  can  be  seen  to  extend  to 
those  projects  initiated  provincial ly,  then  the  use  of  the 
word  "proposal"  must  mean  that  a federal  department  will 
bring  the  Guidelines  into  play  if  it  in  fact  receives  a 
proposal  requiring  its  approval.  Since  the  Fisheries  Act 
does  not  contemplate  an  approval  procedure  for  any  permit 
or  licence,  referral  to  environmental  review  under  the 
Guidelines  Order  is  not  required  of  the  Minister.  It 
follows,  therefore,  that  mandamus  cannot  issue  to  order 
the  Minister  of  Fisheries  and  Oceans  to  proceed  with  such 
a review. 

Equally  important,  the  same  doubts  arise  here  as  I 
expressed  in  connection  with  the  scope  of  the  Minister  of 
Transport  to  take  into  account  environmental  factors  under 
the  N.w.p.A.,  Even  if  the  Fisheries  Act  provided  for 
issuance  of  a permit  or  licence,  the  powers  of  the 
Minister  to  consider  factors  is  limited  by  the  scope  of 
that  statute  and  the  Department  of  Fisheries  and  Oceans 
Act,  R.S.C.  1985,  c.  F-15.(sic)  Environmental  factors  are 
not  raised  under  neither  of  the  statutes  and  I do  not 
believe  there  would  be  any  justification  for  the 
respondent  Minister  to  involve  the  Minister  of  the 
Environment,  nor  to  trigger  the  Guidelines  Order. 

The  respondents  sought  to  demonstrate  the  correctness  of  these 
conclusions  by  reference  to  certain  language  found  in  both  the  Fisheries  Act, 
R.S.C.  1985,  c.  F-14,  and  the  Guidelines  Order.  Their  submissions  were 
directed  at  countering  the  assertion  by  the  appellant  that  the  Guidelines 
Order  when  read  with  sections  35  and  37  of  the  Fisheries  Act^^  cast  an 


These  sections  read: 

35(a)  No  person  shall  carry  on  any  work  or  undertaking  that  results  in  the  harmful 
alteration,  disruption  or  destruction  of  fish  habitat. 

(2)  No  person  contravenes  subsection  1)  by  causing  the  alteration,  disruption  or  destruction 
of  fish  habitat  by  any  means  or  under  any  conditions  authorized  by  the  Minister  or  under 
regulations  made  by  the  Governor  in  Council  under  this  Act. 

37(1)  Where  a person  carries  on  or  proposes  to  carry  on  any  work  or  undertaking  that  results 
or  is  likely  to  result  in  the  alteration,  disruption  or  destruction  of  fish  habitat,  or  in  the 


376 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


obligation  upon  the  Minister  of  Fisheries  and  Oceans  to  comply  with  the 
Guidelines  Order,  According  to  the  respondents,  the  Minister  was  under  no 
duty  to  do  so  unless  he  had  before  him  a "proposal"  with  respect  to  which  he 
was  the  "decision  making  authority".  Such  could  only  be  the  case  in  relation 
to  the  Oldman  River  dam  project  if  a person  had  invoked  the  Minister's 
jurisdiction  under  section  37  by  which  he  may  authorize  the  "alteration, 
disruption  or  destruction  of  fish  habitat".  As  no  such  request  was  made  to 
the  Minister,  no  "proposal"  came  before  him  for  decision  and,  accordingly,  he 
was  not  under  any  legal  obligation  to  comply  with  the  Guidelines  order, 

I am  unable  to  agree  with  this  analysis.  Although  the  word  "proposal"  in 
its  ordinary  sense  may  mean  something  in  the  nature  of  an  application,  in  the 
Guidelines  Order  it  is  a defined  word  which  is  used  to  encompass  a scope  far 
broader  than  its  ordinary  sense.  This  definition  reads: 

"proposal"  includes  any  initiative,  undertaking  or 
activity  for  which  the  Government  of  Canada  has  a decision 
making  responsibility. 

Plainly,  nothing  in  the  nature  of  an  application  is  required  by  the  words 
employed  in  this  definition.  As  I see  it,  applications  or  requests  for 
authorizations  or  approvals  are  but  means  of  calling  a Minister's  attention  to 
the  existence  of  an  "initiative,  undertaking  or  activity"  but  they  are  not  the 
only  means.  A Minister  may  become  aware  of  an  "initiative,  undertaking  or 
activity"  in  some  other  way,  which  I think  would  include  a request  on  the  part 
of  an  individual  for  specific  action  falling  within  the  Minister's 
responsibilities  under  a statute  which  he  is  charged  with  administering  on 
behalf  of  the  Government  of  Canada.  In  such  circumstances,  if  any 


deposit  of  a deleterious  substance  in  water  frequented  by  fish  or  in  any  place  under  any 
conditions  where  that  deleterious  substance  or  any  other  deleterious  substance  that  results  from 
the  deposit  of  that  deleterious  substance  may  enter  any  such  waters,  the  person  shall,  on  the 
request  of  the  Minister  or  without  request  in  the  manner  and  circumstances  prescribed  by 
regulations  made  under  paragraph  3(a),  provide  the  Minister  with  such  plans,  specifications, 
studies,  procedures,  schedules,  analyses,  samples  or  other  information  relating  to  the  work  or 
undertaking  and  with  such  analyses,  samples,  evaluations,  studies  or  other  information  relating 
to  the  water,  place  or  fish  habitat  that  is  or  is  likely  to  be  affected  by  the  work  or 
undertaking  as  will  enable  the  Minister  to  determine 

(a)  whether  the  work  or  undertaking  results  or  is  likely  to  result  in  any  alteration, 
disruption  or  destruction  of  fish  habitat  that  constitutes  or  would  constitute  an  offence  under 
subsection  40(1)  and  what  measures,  if  any,  would  prevent  that  result  or  mitigate  the  effects 
thereof;  or 

(b)  whether  there  is  or  is  likely  to  be  a deposit  of  a deleterious  substance  by  reason  of  the 
work  or  undertaking  that  constitutes  or  would  constitute  an  offence  under  subsection  40(2)  and 
what  measures,  if  any,  would  prevent  that  deposit  or  mitigate  the  effects  thereof. 

(2)  If,  after  reviewing  any  material  or  information  provided  under  subsection  (1)  and  affording 
the  persons  who  provided  it  a reasonable  opportunity  to  make  representations,  the  Minister  or  a 
person  designated  by  the  Minister  may,  by  order,  subject  to  regulations  made  pursuant  to 
paragraph  (3)(b),  or,  if  there  are  no  such  regulations  in  force,  with  the  approval  of  the 
Governor  in  Council, 

(a)  require  such  modifications  or  additions  to  the  work  or  undertaking  or  such  modifications  to 
any  plans,  specifications,  procedures  or  schedules  relating  thereto  as  the  Minister  or  a person 
designated  by  the  Minister  considers  necessary  in  the  circumstances,  or 

(b)  restrict  the  operation  of  the  work  or  undertaking,  and,  with  the  approval  of  the  Governor 
in  council  in  any  case,  direct  the  closing  of  the  work  or  undertaking  for  such  period  as  the 
Minister  or  a person  designated  by  the  Minister  considers  necessary  in  the  circumstances. 
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"initiative,  undertaking  or  activity"  exists  for  which  the  Government  of 
Canada  has  "a  decision  making  responsibility"  a "proposal"  also  exists. 

It  is  also  clear  that  the  "initiative,  undertaking  or  activity"  must  come 
within  one  of  the  categories  set  out  in  section  6 of  the  Guidelines  order.  If 
it  does,  then  it  becomes  the  responsibility  of  every  "initiating  department" 
"for  which  it  is  the  decision  making  authority"  to  deal  with  it  as  a 
"proposal"  in  accordance  with  subsection  10(1)  by  subjecting  it  "to  an 
environmental  screening  or  initial  assessment". 

The  crucial  questions,  therefore,  are  whether  the  Minister  was  here  faced 
with  a "proposal"  "that  may  have  an  environmental  effect  on  an  area  of  federal 
responsibility"  for  which  he  was  "the  decision  making  authority". 

As  for  the  first,  the  record  is  clear  that  the  Minister  was  obviously 
aware  of  the  dam  and  reservoir  project  and  of  its  possible  adverse  impact  upon 
the  fisheries  in  the  Oldman  River.  That  is  apparent  from  the  "Comments  on  the 
Oldman  River  Dam  Proposal"  of  February  24,  1987  prepared  by  his  department, 
and  from  his  letter  of  August  25,  1987  in  which  he  advised  of  his  decision  not 
to  intervene  "to  remedy  the  potential  problems  posed  to  the  fisheries 
resources".  In  my  opinion  the  alteration,  disruption  or  destruction  of  fish 
habitat  by  the  project  fell  within  an  area  of  federal  responsibility  and  was 
an  "initiative,  undertaking  or  activity"  within  the  sense  of  the  defined  word 
"proposal"  in  section  2 of  the  Guidelines  Order. 

It  remains,  however,  to  determine  whether  in  the  circumstances  the 
"proposal"  triggered  an  obligation  on  the  Minister  to  comply  with  the 
Guidelines  Order.  The  respondents'  argument  that  it  did  not  is  based  upon  a 
textual  reading  of  sections  35  and  37  of  the  Fisheries  Act  by  which  it  is 
recognized  that  the  Minister  may  authorize  interference  with  fish  habitat  in 
certain  circumstances.  The  essence  of  the  argument  is  that  nothing  in  the 
record  shows  that  the  Minister  was  ever  faced  with  deciding  whether  or  not  to 
grant  such  an  authorization  and  therefore  that  neither  he  nor  his  department 
was,  in  the  circumstances,  a "decision  making  authority"  for  a "proposal" 
which  "may  have  an  effect  upon  an  area  of  federal  responsibility",  i.e. 
fisheries.  Had  the  Minister  determined  to  make  a "request"  under  subsection 
37(1)  he  would  ultimately  have  had  to  decide  whether  or  not  to  authorize  such 
interference  and  accordingly  would  have  had  to  comply  with  the  Guidelines 
Order  but  not  otherwise^^ 

I cannot  agree  with  these  submissions.  The  Minister  was  specifically 
requested  in  early  August,  1987  to  intervene  with  a view  to  protecting  the 
fisheries  resources  in  the  Oldman  River  in  the  context  of  the  dam  and 
reservoir  construction  project  which,  as  I have  said,  was  an  "initiative, 
undertaking  or  activity"  falling  under  the  "proposal"  definition  of  the 
Guidelines  Order.  Plainly,  the  protection  of  the  fish  habitat  and  fisheries 
fall  within  the  responsibilities  of  the  Minister  and  his  department  under  the 
Fisheries  Act.  The  letter  of  August,  1987,  in  effect,  required  of  the 
Minister  fulfillment  of  his  responsibilities  to  protect  such  fish  habitat  and 
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resources  in  the  Oldman  River,  which  protection  is  recognized  under  sections 
35  and  37  of  the  Fisheries  Act,  and  rendered  him  the  "decision  making 
authority"  for  determining  what  action  would  be  taken  in  relation  thereto.  It 
was  open  to  the  Minister  to  decide  either  not  to  intervene  or  to  make  a 
"request"  of  the  dam  proponent  and  proceed  under  section  37,  and  decide  he 
did.  In  so  doing,  the  Minister  fell  under  the  obligations  of  an  "initiating 
department"  as  the  "decision  making  authority"  for  an  "initiative,  undertaking 
or  activity  for  which  the  Government  of  Canada  has  a decision  making 
responsibility".  The  fact  that  the  Minister  declined  to  take  action  pursuant 
to  the  Fisheries  Act  did  not  absolve  him  of  his  responsibility  to  comply  with 
the  Guidelines  Order, 

As  I read  the  Guidelines  Order , the  jurisdiction  and  responsibilities  of 
the  Minister  of  Fisheries  and  Oceans  was  also  engaged  by  reason  of  the 
approval  application  made  to  the  Minister  of  Transport  under  the  Navigable 
Waters  Protection  Act.  Several  Sections  of  the  Guidelines  Order  seem  Clearly 
to  point  in  that  direction.  Section  3 requires  that  the  initiating  department 
"as  early  in  the  planning  process  as  possible  and  before  irrevocable  decisions 
are  taken,  ensure  that  the  environmental  implications  of  all  proposals  for 
which  it  is  the  decision  making  authority  are  fully  considered";  section  6 
renders  the  Guidelines  Order  applicable  "to  any  proposal  ...  that  may  have  an 
environmental  effect  on  an  area  of  federal  responsibility";  while  section  19 
requires  that  "every  department  that  has  specialist  knowledge  or 
responsibilities  relevant  to  a proposal  ...  as  appropriate",  "advocate  the 
protection  of  the  interest  for  which  it  is  responsible".  Then,  at  the  end  of 
the  public  review  process,  the  report  of  the  Environmental  Assessment  Panel 
must  contain  "conclusions  and  recommendations  for  decisions  by  the  appropriate 
Ministers"  which  I interpret  as  referring  to  every  Minister  in  charge  of  an 
area  of  federal  responsibility  to  the  extent  the  area  is  environmentally 
affected  by  a proposal.  After  that,  the  provisions  of  paragraphs  33(1) (c)  and 
(d)  would  appear  to  apply  both  in  respect  of  the  Minister  of  Transport  and  the 
Minister  of  Fisheries  and  Oceans: 

33.(1)  It  is  the  responsibility  of  the  initiating  department  in  a 
public  review  to 

(c)  subject  to  subsection  (2),  decide,  in  cooperation  with  any  other 
department,  agency  or  board  of  the  Government  of  Canada  to  whom  the 
recommendations  of  a Panel  are  directed,  the  extent  to  which  the 
recommendations  should  become  a requirement  of  the  Government  of  Canada  prior 
to  authorizing  the  commencement  of  a proposal; 

(d)  subject  to  subsection  (2),  ensure,  in  cooperation  with  other  bodies 
concerned  with  the  a proposal,  that  any  decisions  made  by  the  appropriate 
Ministers  as  a result  of  the  conclusions  and  recommendations  reached  by  a 
construction  and  operation  of  that  proposal  and  that  suitable  implementation. 
Panel  from  the  public  review  of  a proposal  are  incorporated  into-  the 
design, inspection  and  environmental  monitoring  programs  are  established;^"^ 


1 -3 

The  provisions  of  paragraphs  33(l)(c)  and  (d)  are  subject  to  subsection  33(2)  requiring  their 
amendment  "to  account  for  and  not  to  interfere  with"  the  decision  of  the  initiating  department 
which  "has  a regulatory  function  in  respect  of  the  proposal".  If  it  could  be  said  that  the 
Department  of  Transport  had  such  a function,  it  has  not  been  demonstrated  that  the 
responsibilities  set  out  in  paragraphs  (l)(c)  and  (d)  would  interfere  with  that  function. 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


379 


Read  together,  these  provisions  suggest  that  any  possible  adverse  impacts 
upon  the  fish  habitat  and  fish  resources  in  the  Oldman  River  had  to  be 
subjected  to  the  Guidelines  Order  procedures  prior  to  granting  the  Approval, 
and  that  the  Minister  of  Fisheries  and  Oceans  as  the  Minister  responsible  for 
the  protection  of  fish  habitat  and  fisheries  resources  in  the  Oldman  River  was 
required  to  play  his  full  part  under  the  Guidelines  order.  It  then  remained 
for  the  Minister  of  the  "initiating  department".  Transport,  to  grant  or  refuse 
the  Approval  at  the  end  of  this  review  process. 

Interfering  with  Discretion 

The  third  issue  is  whether  the  learned  Motions  Judge  erred  in  the  manner 
he  exercised  his  discretion.  It  seems  obvious  that  he  here  assumed,  despite 
his  earlier  findings,  that  the  Guidelines  order  bound  both  the  Minister  of 
Transport  and  the  Minister  of  Fisheries  and  Oceans  but  that  the  circumstances 
militated  against  granting  the  discretionary  relief  sought.  His  reasons  for 
so  deciding  appear  at  page  3 of  his  Reasons  for  Order: 

Finally,  on  the  issue  of  the  discretionary  nature  of  the 
relief  sought,  I turn  to  the  history  of  this  project  and 
the  question  of  delay.  Approval  under  the  n.w.p.a.  was 
granted  on  September  18,  1987  following  the  publication  in 
August  1986  of  public  notices  that  Alberta's  request  for 
approval  was  under  consideration.  No  steps  were  taken  to 
quash  the  approval  and  to  compel  the  application  of  the 
Guidelines  Order  until  this  Notice  of  Motion  was  filed  on 
April  21,  1989.  By  that  date  the  Oldman  River  project  was 
approximately  40%  complete.  I would  also  note  that  even 
though  the  Society  was  not  formed,  many  of  the  members 
were  individually  aware  of  and  opposed  to  the  project  from 
the  early  1970' s.  The  applicant  was  further  aware  of  the 
position  taken  by  the  Minister  of  Fisheries  and  Oceans  in 
August,  1987  that  he  did  not  intend  to  intervene  in  the 
project.  There  is  no  justification  for  allowing  all  of 
this  activity  to  take  place  before  launching  the  present 
attack.  It  would  be,  in  my  opinion,  entirely 
inappropriate  to  grant  the  relief  sought  at  this  time. 

Nor  can  I ignore  the  extent  and  comprehensive  nature  of 
environmental  review  carried  out  by  the  Province  of 
Alberta.  I am  satisfied  that  the  public  review  process 
carried  out  here  has  identified  every  possible  area  of 
environmental  social  concern  and  has  given  every  citizen, 
including  the  members  of  the  applicant  organization,  ample 
opportunity  to  voice  their  views  and  to  mobilize  their 
opposition.  The  exercise  of  discretion  in  favour  of  the 
relief  sought  would,  in  my  opinion,  bring  about  needless 
repetition  of  a process  which  has  been  exhaustively 
canvassed  over  the  past  twenty  years. 

The  respondents  submit  that  it  would  be  wrong  for  this  Court,  sitting  in 
appeal,  to  interfere  with  this  exercise  of  discretion  because  the  learned 
Motions  Judge  acted  reasonably  by  basing  his  refusal  on  delay  and  duplication. 
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That  it  was  within  the  discretion  of  the  judge  below  to  grant  or  refuse  that 
relief  seems  well  established  on  high  authority,  and  was  expressed  in  this  way 
by  Lord  Chelmsford  in  The  Queen  v.  The  churchwardens  of  All  Saints,  Wigan,  and 
Others  (1875-76),  1 App.  Cas.  611  (H.L.)»  at  page  620: 

Now  there  appears  to  me  to  have  been  some  little  confusion 
upon  this  subject,  which  can  easily  be  removed.  A writ  of 
mandamus  is  a prerogative  writ  and  not  a writ  of  right, 
and  it  is  in  this  sense  in  the  discretion  of  the  Court 
whether  it  shall  be  granted  or  not.  The  Court  may  refuse 
to  grant  the  writ  not  only  upon  the  merits,  but  upon  some 
delay,  or  other  matter,  personal  to  the  party  applying  for 
it;  in  thisthe  Court  exercises  a discretion  which  cannot 
be  questioned.  So  in  cases  where  the  right,  in  respect  of 
which  a rule  for  a mandamus  has  been  granted,  upon  showing 
cause  appears  to  be  doubtful,  the  Court  frequently  grants 
a mandamus  in  order  that  the  right  may  be  tried  upon  the 
return;  this  also  is  a matter  of  discretion. 

See  also  Rodd  v.  corporation  of  the  County  of  Essex  (1910), 
44  S.C.R.  137,  at  page  143. 

As  a general  rule,  an  appellate  court  will  not  interfere  with  the 
exercise  of  a discretion  by  a trial  judge  unless  the  judge  has  proceeded  upon 
some  erroneous  principle,  or  some  misapprehension  of  the  facts,  or  where  the 
order  is  not  just  and  reasonable.  Certain  of  the  authorities  on  the  point  are 
collected  by  Thurlow  C.J.  in  Montreal  Fast  Print  (1975)  Ltd.  v.  Polylok 
Corporation,  [1984]  1 F.C.  713  (C.A.),  at  pages  723-725.  In  my  opinion, 
however,  the  Motions  Judge  did  err  in  a way  which  clearly  justifies 
interference  with  his  discretion.  Whatever  might  be  said  about  his  treatment 
of  the  question  of  delay  on  the  part  of  the  appellant  in  launching  the 
proceedings  in  the  Trial  Division  (which  I am  not  persuaded  is  well-founded  in 
principle)^^,  it  seems  clear  that  his  decision  was  also  based  upon  what  he 
considered  to  be  a duplication  of  the  environmental  review  process  for,  as  he 
put  it,  compliance  with  the  Guidelines  order  would  "bring  about  a needless 
repetition  of  a process  which  has  been  exhaustively  canvassed  over  the  past 
twenty  years". 

As  the  voluminous  record  before  us  clearly  demonstrates,  much  detailed 
work  and  study  has  been  done  by  or  on  behalf  of  Alberta  as  well  as  by  others, 
in  examining  the  environmental  impacts  of  the  dam  project  upon  the  Oldman 
River  fisheries  and  otherwise.  Counsel  for  Alberta  offered  a comparative 
analysis  of  each  step  taken  in  carrying  out  these  studies  and  the  assessment 
and  review  examination  required  by  the  Guidelines  order,  but  I must  agree  with 


The  record  seems  to  amply  explain  the  delay.  The  appellant  did  not  come  into  existence  until 
September,  1987  and,  as  noted  supra,  it  did  not  become  aware  that  the  Approval  had  been 
granted  until  some  two  months  before  the  proceedings  were  actually  launched.  In  the  meantime, 
it  had  sought  unsuccessfully  to  attack  the  provincial  licence  permitting  construction  of  the 
dam  and  secured  legal  advice  as  to  whether  the  federal  Ministers  were  bound  by  the  Guidelines 
Order.  The  decision  of  the  Trial  Division  in  Canadian  Wildlife,  supra,  finding  that  the  Order 
was  binding  upon  the  Minister  of  the  Environment  (Canada),  was  handed  down  in  early  April, 
1989,  only  a few  days  before  the  Trial  Division  proceedings  were  commenced. 
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counsel  for  the  appellant  that  this  comparison  falls  down  in  at  least  two 
crucial  respects.  The  Guidelines  order,  unlike  the  provincial  regime,  was 
plainly  drafted  to  allow  for  the  expressing  of  public  concern  and  the 
availability  of  a full  opportunity  for  the  public  to  participate  in  the 
environmental  assessment  and  review  process.  Although  public  input  was 
received  in  the  course  of  the  provincial ly  based  studies  mentioned  above,  the 
laws  under  which  they  were  carried  out  place  much  less  emphasis  on  the  role  of 
the  public  in  addressing  the  environmental  implications  than  does  the 
Guidelines  Order Secondly,  nothing  in  those  laws  .^guarantees  the 
independence  of  the  review  panel  in  any  discernible  measure'^”,  and  certainly 
not  in  a measure  quite  like  that  provided  for  in  section  22  of  the  Guidelines 
Order.  The  idea  of  an  opportunity  for  the  public  to  voice  environmental 
concerns  before  an  independent  panel  is,  of  course,  central  to  the  working  of 
the  federal  scheme,  which  was  recently  described  by  Muldoon  J.  in  the  Trial 

Division  in  Canadian  Wildlife  Federation  Inc.,  et  al.  v.  Minister  of  the 
Environment  et  al.  (Court  File  No.  T-2102-89  December  28,  1989),  at  page  10  of 
his  Reasons  for  Order: 

At  the  end  of  its  work,  the  Environmental  Assessment  Panel 
must  prepare  a report  containing  its  conclusions  and 
recommendations  - formulated  through  and  after  an  utterly 
public  and  mandatorily  fair  process  - for  decisions  by  the 
appropriate  Ministers,  and  transmit  that  report  to  the 
Minister  who,  in  this  instance,  is  also  the  Minister 
responsible  for  the  "initiating  department".  Guideline  32 
continues  and  ends  with  the  command  to  the  Minister  to 
make  the  Panel's  report  available  to  the  public.  This  is 
the  great  strength  of  this  legislative  scheme.  It 
balances  the  information,  knowledge  and  ultimately  the 
opinion  of  the  public,  against  the  authority  of  the 
Minister  and  the  government  of  the  day  who  may,  for  what 
they  believe  to  be  high  purposes  of  State,  quite  ignore 
the  Panel's  recommendations.  They  may,  equally  of  course, 
adopt  or  adapt  the  Panel's  recommendations  in  order  to 
save  both  the  environment  and  the  project,  as  they  see  fit 
and  feasible. 

THE  PROVINCIAL  CROWN 


Two  questions  need  be  discussed  at  this  point,  namely,  the  jurisdiction 
of  the  Court  over  Her  Majesty  in  right  of  Alberta  as  a party  respondent  and. 


1 c 

See  e.g.  paragraph  4(b),  and  sections  13,  15,  28,  29  and  30  of  the  Guidelines  Order. 

The  legal  bases  under  the  laws  of  Alberta  of  the  Technical  Advisory  Committee,  the  Management 
committee  and  the  Local  Advisory  Committee  was  not  established  before  us,  though  they  probably 
derive  from  the  powers  of  the  Minister  of  the  Environment  (Alberta)  under  the  Department  of 
the  Environment  Act,  R.S.A.  1980,  c.  D-19.  it  is  noted,  however,  that  several  of  the 
non-governmenta I members  of  the  last  two  committees  might  have  had  a lesser  degree  of 
independence  than  that  required  by  the  Guidelines  Order  because,  being  ranchers  and  farmers, 
the  creation  of  this  new  water  resource  might  ensure  to  their  benefit.  Nothing  in  the 
Environmental  Council  Act  expressly  requires  that  a panel  selected  pursuant  to  its  terms  be 
independent  in  the  ways  required  by  the  Guidelines  Order. 
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secondly,  whether  that  party  is  immune  from  the  provisions  of  the  Navigable 

Waters  Protection  Act. 

Jurisdiction 


This  issue  was  raised  before  us  but  not  in  the  Court  below,  and  derives 
from  the  decision  of  the  Trial  Division  of  November  30,  1989  in  the  Canadian 
wildlife  matter  (Court  File  No.  T-2102-89).  It  was  there  held  the  Court 
lacked  jurisdiction  over  one  of  the  respondents  because,  as  a body  constituted 
and  established  by  the  laws  of  Saskatchewan,  it  was  not  a "federal  board, 
commission  or  other  tribunal"  as  defined  in  section  2 of  the  Federal  court 
Act,  The  question  here  is  whether  Her  Majesty  the  Queen  in  right  of  Alberta 
is  to  be  similarly  viewed  and,  accordingly,  whether  we  should  find  that  the 
Court  is  without  jurisdiction  over  this  party. 

It  seems  to  me  that  the  point  was  settled  by  this  Court  in  Adidas 
(Canada)  Limited  v.  Skoro  Enterprises  Limited ^ [1971]  F.C.  382,  which  I 
interpret  as  holding  that  any  person  who  might  be  adversely  affected  by  an 
order  such  as  the  one  here  sought  may  be  joined  as  a party  to  the  proceeding 
"so  that  it  can  pursue  whatever  remedy  may  be  open  to  it  by  way  of  appeal 
therefrom".  In  my  opinion,  the  party  in  question  is  properly  before  us  as  a 
party  respondent. 

Crown  immunity 

Finally,  the  submission  is  made  that  Her  Majesty  in  right  of  Alberta  is 
immune  from  the  approval  requirements  of  the  Navigable  waters  Protection  Act, 
a contention  which  apparently  explains  the  action  of  the  Minister  of  the 
Environment  (Alberta)  of  June  9,  1989  in  returning  the  Approval  to  the 
Department  of  Transport  and  requesting  that  it  be  canceled.  That  request  was 
denied.  Naturally,  counsel  for  the  federal  ministers  resists  the  submission. 

The  argument  places  reliance  upon  the  tests  laid  down  by  Chief 
Justice  Dickson  in  Alberta  Government  Telephone  v.  Canadian  Radio-Telephone 
and  Telecommunications  Commission  et  al . ^ [1989]  2 S.C.R.  225,  at  page  281: 

In  my  view,  in  light  of  pwa  and  Eldorado,  the  scope  of  the 
words  "mentioned  or  referred  to"  must  be  given  an 
interpretation  independent  of  the  supplanted  common  law. 

However,  the  qualifications  in  Bombay,  supra,  are  based  on 
sound  principles  of  interpretation  which  have  not  entirely 
disappeared  over  time.  It  seems  to  me  that  the  words 
"mentioned  or  referred  to"  in  s.l6  are  capable  of 
encompassing:  (1)  expressly  binding  words  ("Her  Majesty 
is  bound");  (2)  a clear  intention  to  bind  which,  in  Bombay 
terminology,  "is  manifest  from  the  very  terms  of  the 
statute",  in  other  words,  an  intention  revealed  when 
provisions  are  read  in  the  context  of  other  textual 
provisions,  as  in  Ouellette,  supra;  and,  (3)  an  intention 
to  bind  where  the  purpose  of  the  statute  would  be  "wholly 
frustrated"  if  the  government  were  not  bound,  or,  in  other 
words,  if  an  absurdity  (as  opposed  to  simply  an 
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undesirable  result)  were  produced.  These  three  points 
should  provide  a guideline  for  when  a statute  has  clearly 
conveyed  an  intention  to  bind  the  Crown. 

It  is  contended  that  none  of  these  tests  is  satisfied. 

The  Navigable  Naters  Protection  Act  does  not  contain  words  expressly 
binding  the  provincial  Crown.  I am  persuaded,  nonetheless,  that  when  the 
provisions  of  this  Act  are  read  in  the  context  of  other  textual  provisions  an 
intention  to  bind  the  provincial  Crown  is  revealed.  For  example,  the 
provincial  Crown  is  by  section  4**  expressly  taken  out  of  the  application  of 
the  statute  only  to  the  extent  that  a work  is  authorized  under  an  Act  of  the 
legislature  "passed  before  the  province  became"  part  of  Canada.  This  surely 
manifests  an  intention  that  the  provincial  Crown  is  otherwise  bound  by  the 
statute. 


Mr.  Crane  further  contends  that  the  purpose  of  the  statute  would  be 
wholly  frustrated  if  government  were  not  bound,  it  being  notorious  that  many 
obstructions  placed  in  navigable  waters  (e.g.  wharves,  docks,  piers,  jetties, 
etc.)  are  constructed  by  or  at  the  instance  of  government,  federal  or 
provincial.  I accept  this  to  be  so,  and  agree  with  the  burden  of  his 
submission  that  to  hold  the  Crown  exempt  from  the  approval  requirements  of  the 
Act  could  result  in  navigable  waters  being  rendered  unsafe  contrary  to  its 
true  intent  and  spirit. 

DISPOSITION 

In  the  result,  I would  allow  this  appeal  with  costs  both  here  and  in  the 
Trial  Division,  and  would  grant  the  appellant; 

(a)  an  order  in  the  nature  of  certiorari  quashing  the 
Approval  of  September  18,  1987  issued  by  the  Minister  of 
Transport  to  the  Alberta  Department  of  the  Environment  for 
permission  to  carry  out  works  in  relation  to  construction 
of  a dam  on  Oldman  River  in  the  Province  of  Alberta 
pursuant  to  the  Navigable  Waters  Protection  Act  I 

(b)  an  order  in  the  nature  of  mandamus  directing  the 
Minister  of  Transport  to  comply  with  the  Guidelines  order; 

(c)  an  order  in  the  nature  of  mandamus  directing  the 
Minister  of  Fisheries  and  Oceans  to  comply  with  the 

Guidelines  Order* 


**  4.  Except  the  provisions  of  this  Part  that  relate  to  rebuilding,  repairing  or  altering  any 

lavfFul  work,  nothing  in  this  Part  applies  to  any  work  constructed  under  the  authority  of  an 
Act  of  Parliament  or  of  the  legislature  of  the  former  Province  of  Canada,  or  of  the 
legislature  of  any  province  now  forming  part  of  Canada  passed  before  that  province  became  a 
part  thereof. 
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NOVA  SCOTIA  PROVINCIAL  COURT 

R.  V.  OXFORD  FROZEN  FOODS 


COLE,  Prov.  Ct.  J. 


Amherst,  Feb.  6,  1989 
(guilty  plea  entered  Jan.  23,  1989) 


SENTENCING 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  para.  33(2),  33(7)  (now 
paras.  36(3),  41(2)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - guilty 
plea  - long  term  compliance  with  provincial  statutes  does  not  merit  a 
reduction  in  sentence. 

Sentencing  - $6,000  fine  plus  order  to  reinforce  the  breached  berms  in 
question  - prima  facie  negligence  for  repeated  clay  berm  breaches  - judicial 
notice  of  the  social  context  - distinction  between  individual  and  corporate 
offenders. 

Pollutant  and  Water  Body:  Toxic  waste  water  high  in  bio-chemical  oxygen 
demand  (B.O.D.)  from  Oxford's  frozen  food  processing  operation  was  deposited 
via  brooks  and  ditches  through  the  Black  River  and  into  the  River  Phillip  in 
Cumberland  Country,  Nova  Scotia. 

Summary:  Oxford  Frozen  Foods  deposited  toxic  waste  water  on  October  16, 
1988  from  its  frozen  food  operation  into  brooks  and  ditches  and  through  the 
Black  River  into  the  River  Phillip  in  Cumberland  County,  Nova  Scotia.  The 
company  pled  guilty.  In  considering  the  sentence  to  be  imposed,  the  judge 
considered  and  rejected  the  company's  position  that  compliance  with  provincial 
standards  and  operations  enduring  for  fourteen  years  should  operate  to  reduce 
the  sentence.  He  also  noted  that  this  was  not  the  first  time  the  overfilled 
clay  berms  had  leaked  and  breached  and  that  the  company  was  prima  fade 
negligent.  In  the  company's  favour  was  their  prompt  reporting  of  the 
incident.  The  judge  also  noted  in  passing  the  social  context*  in  which  the 
Act  was  applied,  distinguished  corporate  from  individual  offenders,  and 
considered  the  minimal  environmental  impact  of  the  damage  done. 

The  judge  imposed  a fine  of  $6000  and  signed  an  order  drafted  pursuant  to 
negotiations  between  the  defendant's  consulting  engineers  and  Environment 
Canada  in  conjunction  with  the  company  and  the  government,  to  upgrade  waste 
treatment  handling  procedures  and  facilities.  He  also  added  an  extra  clause 
to  the  order,  which  prompted  a difference  of  opinion  betwen  the  defence  and 
the  court  over  the  amount  of  time  required  to  put  into  practice  the  terms  of 
the  order. 

* Editor's  Note:  The  court's  judicial  notice  of  social  context  was 
reviewed  on  appeal  and  considered  an  improper  criterion. 
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R.  c.  OXFORD  FROZEN  FOODS 


Cole,  Prov.  Ct.  J.  Amherst,  6 f^vrier  1989 


(plaidoyer  de  culpability  pr^senty  le  23  janv.  1989) 
DECISION  RELATIVE  A LA  DETERMINATION  DE  LA  PEINE 

LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS, 
PAR.  33(2)  (MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS) . 

PEINE  - AMENDE  DE  6000  $ ET  ORDONNANCE  DE  RENFORCER  LES  BERMES  EN 
QUESTION. 

POLLUANT  ET  COURS  D'EAU  : DES  EAUX  USEES  TOXIQUES  A FORTE  DEMANDE 
BIOCHIMIQUE  EN  OXYGENE  (D.B.O)  DE  L'USINE  D 'ALIMENTS  SURGELES  OXFORD  ONT  ETE 
DEVERSEES  DANS  LES  RUISSEAUX  ET  FOSSES,  PUIS  SE  SONT  REPANDUES,  DEPUIS  LA 
RIVIERE  BLACK,  JUSQUE  DANS  LA  RIVIERE  PHILLIP,  DANS  LE  COMTE  DE  CUMBERLAND,  EN 
NOUVELLE-ECOSSE . 

RESUME  : OXFORD  FROZEN  FOODS  A PLAIDE  COUPABLE  DU  DEVERSEMENT  LE 
16  OCTOBRE,  1988,  DEPUIS  SON  USINE,  D'EAUX  USEES  TOXIQUES  DANS  LES  RUISSEAUX 
ET  FOSSES,  QUI  SE  SONT  ECOULES  PAR  LA  SUITE  DANS  LA  RIVIERE  BLACK,  PUIS  DANS 
LA  RIVIERE  PHILLIP,  DANS  LE  COMTE  DE  CUMBERLAND,  EN  NOUVELLE-ECOSSE.  LE  JUGE 
A EXAMINE  ET  REJETE  LA  PRETENTION  DE  LA  SOCIETE,  SELON  LAQUELLE  LE  RESPECT 
QU'ELLE  A TOU JOURS  EU  DES  NORMES  PROVINCIALES  DEPUIS  LES  DEBUTS  DE 
L • EXPLOITATION  DE  L'USINE,  IL  Y A QUATORZE  ANS,  DEVRAIT  LUI  VALOIR  UNE 
REDUCTION  DE  PEINE.  IL  A EGALEMENT  NOTE  QUE  CE  N'ETAIT  PAS  LA  PREMIERE  FOIS 
QU'UN  TALUS  D'ARGILE  REMPLI  AU  COMBLE  FUIT,  PUIS  CEDE  ET  QUE  LA  SOCIETE  SEMBLE 
NEGLIGENTE.  NEANMOINS,  LE  FAIT  QUE  LA  SOCIETE  A SIGNALS  L' INCIDENT  RAPIDEMENT 
MILITE  EN  SA  FAVEUR.  LE  JUGE  A EGALEMENT  NOTE  EN  PASSANT  LE  CONTEXTS  SOCIAL* 
DANS  LEQUEL  LA  LOI  A ETE  APPLIQUES  ET  A ETABLI  LA  DISTINCTION  ENTRE  LES 
PARTICULIERS  ET  LES  SOCIETES  CONTREVENANTS  ET  L' INCIDENCE  MINIMS  DU 
DEVERSEMENT  SUR  L ' ENVIRONNEMENT . 

LE  JUGE  A INFLIGE  UNE  AMENDE  DE  6000  $ ET  A EN  JOINT  A LA  DEFENDERESSE 
D 'AMELIORER  SES  METHODES  ET  SES  INSTALLATIONS  DE  TRAITEMENT  DES  RESIDUS,  DANS 
UNE  ORDONNANCE  CONVENUE  A L' ISSUE  DES  NEGOCIATIONS  ENTRE  LES 
INGENIEURS-CONSEILS  DE  LA  SOCIETE  DEFENDERESSE  ET  ENVIRONNEMENT  CANADA.  IL  A 
ACCORDE  A LA  SOCIETE  UN  DELAI  POUR  SE  CONFORMER  A L ' ORDONNANCE , DELAI  CONTRE 
LEQUEL  LA  DEFENSE  S'EST  OPPOSES. 

* NOTE  DU  REDACTEUR  ; EN  APPEL,  LA  CONNAISSANCE  D' OFFICE  DU  CONTEXTS  SOCIAL 
A ETE  DECLARES  UN  CRITERE  INADEQUAT. 
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Cases/Juri sprudence  : r.  v.  McCain  Foods  Ltd.  (1984)  4 F.P.R.  300  (N.B. 
Prov.  Ct.) 

Statutes/Lois  Citees  : Fisheries  Act,  R.S.C.  1970,  c.  F-14,  as  amended, 
R . S . C.  1985  c.  F-14  as  amended . 


Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications, 
maintenant  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses  modifications. 
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REASONS/MOTIF: 

A.J.  Morley,  for  the  Crown 
D.  Christie,  for  the  Defence. 


COLE,  Prov,  Ct.  J.:  The  Prosecution  has  brought  under  Section  33  of  the 
Fisheries  Act  in  that  the  accused  Oxford  Frozen  Foods  Limited  of  Oxford,  Nova 
Scotia  has  been  convicted  that: 

"...  on  or  about  the  16th  day  of  October,  1988,  it  did 
unlawfully  deposit  a deleterious  substance  in  water 
frequented  by  fish,  to  wit:  the  Black  River,  contrary  to 
Section  33(2)  of  the  Fisheries  Act^  being  Charter  14  of 
the  Revised  Statues  of  Canada ^ 1970,  aS  amended." 

The  Black  River,  it  has  been  noted,  flows  directly  into  the  River  Philip  in 
the  Province  of  Nova  Scotia.  The  Prosecution  was  brought  under  the  Federal 
Fisheries  Act  which  is  designed  for  the  protection  primarily  of  fish  habitat. 
It  has  been  noted  in  the  summations  before  the  Court  that  the  Province  has 
also  been  involved  in  the  situation  by  approving  and  inspecting  certain 
facilities  established  by  the  accused  for  treatment  of  waste  water,  toxic 
waste  water,  from  its  frozen  food  operation  in  the  Town  of  Oxford  and  at  the 
time  of  deposit  complained  of  it  is  alleged  that  the  accused  was  operating  a 
treatment  facility  that  it  was  approved  by  the  Provincial  Environment  although 
there  is  no  indication  that  it  had  any  approval  of  the  Federal  Department  of 
Fisheries  or  the  Federal  Department  of  the  Environment  in  so  far  as  that  is 
necessary  in  operations  of  this  type  but  it  is  certainly  to  be  hoped  that  the 
Province  is  as  interested  as  the  Federal  Government  in  preserving  the 
environment  for  fish  and  wildlife  and  indeed  for  human  beings  as  the  results 
of  the  operations  of  industry  and,  of  course,  ...  whether  there  should  be  or 
not  there  is  quite  often  a trade  off,  between  the  two  concepts  of  making  jobs 
and  protecting  what's  left  of  the  environment  in  the  area  of  which  we  live. 

In  any  event,  the  Federal  Crown  says  it's  not  entirely  true  that  the 
accused  was  complying  with  its  certificate  issued  by  the  Province  in  that  it 
was  adding  a water  spray  to  the  situation  which  aggravated  the  situation  and 
for  which  they  were  directly  prohibited  in  what  provincial  licensing  they  had. 

In  any  event,  whether  the  province  approved  of  it  or  the  Province  didn't 
approve  of  it,  it  is  not  the  first  time  that  a breach  in  the  holding  berms 
took  place  and  the  possibility  of  this  happening  had  been  pointed  out  to  the 
Company  before  and  if  they  were  indeed  interested  in  protecting  the 
environment  they  should  have  been  aware  of  it  with  or  without  somebody 
pointing  it  out.  Nobody  has  to  tell  you  that  if  you  get  a nail  in  your  tire 
it  might  go  flat.  Likewise  nobody  should  have  to  tell  an  industry  of  this 
size  that  employs  sixty  people  and  treats  the  amount  of  effluent  they 
obviously  treat  that  if  they  fill  a lagoon  up  made  of  loose  clay  beyond  a 
certain  point  it  will  leak  the  path  of  least  resistance  and  find  its  way  into 
the  local  river  system,  in  this  case  the  Black  River  and  then  the  River  Philip 
and  prior  to  that  various  ditches  and  brooks.  I would  suspect  especially 
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where  it  has  happened  before  that  this  would  be  sufficiently  obvious  to  the 
Company  and  even  if  the  Province  was  willing  to  tolerate  the  risk  that  such  a 
system  presented,  the  Company  as  a good  corporate  citizen  should  not  have  been 
willing  to  tolerate  the  risk  that  this  presented  to  the  environment  and  indeed 
there  were  laws.  Federal  laws,  which  they  are  deemed  to  know  that  make  it  an 
offence  the  one  with  which  they  stand  charged  now  to  allow  such  a thing  to 
happen  and  to  not  to  be  more  diligent  that  it  did  not  happen.  To  say  we  lived 
up  to  an  inadequate  standard  is  no  defence  and  no  mitigating  circumstance. 

Again,  this  is  distinguished  from  the  McCain  case  in  that  as  I understand 
the  McCain  case  as  it  has  been  reasonably  well  briefed  to  me  this  afternoon, 
that  was  not  an  anticipated  problem  by  anyone  and  was  not  as  evident 
beforehand  as  a risk  as  the  situation  that  we  are  dealing  with  here  and  it 
would  appear  regardless  of  how  one  interprets  what  has  been  given  the  Court 
today  it  would  appear  that  to  some  extent  the  Province  was  aware  of 
difficulties  with  their  treatment  procedures  as  far  back  as  1984  although  the 
Court  recognizes  that  they  made  some  attempts  which,  in  the  opinion  of  the 
Court  if  it  was  the  same  old  kind  of  loose  soil  type  of  holding  tank  they  were 
not  the  most  conscientious  attempts  they  could  have  made  to  limit  the  problem. 
As  we  say  in  civil  negligence,  res  ipsa  loquitur,  or  the  Latin,  the  thing 
speaks  for  itself.  Had  they  done  a decent  job  of  limiting  the  spread  of  this 
toxin  this  problem  would  not  have  happened  once  if  not  twice  and  perhaps  more 
often. 

Certainly  the  Company  is  to  be  complimented  for  setting  in  motion  the 
chain  of  events  which  led  to  its  prosecution.  I suppose  that's  like  an 
accused  turning  himself  in  when  we  are  dealing  with  an  individual  accused  and 
it  is  further,  the  Court  further  notes  with  approval  that  in  doing  so  it  has 
finally  brought  a situation  to  a head  and  maybe  all  parties  including  the  Town 
of  Oxford  who  are  obviously  anxious  as  well  to  do  something  about  the  sewage 
situation  will  make  even  greater  efforts  to  bring  things  to  a head. 
Certainly,  it's  no  secret  in  getting  things  of  this  nature  in  place  which 
involve  public  money  and  studies,  and  that  this  sort  of  thing,  let  me  be 
frank,  involves  governments,  that  haste  is  not  always  as  evident  as  we  might 
like  it  to  be  in  bringing  the  thing  to  a conclusion  and  I only  mention  that 
because  if  it  were  some  other  type  of  situation  which  threatened  the  lives  of 
human  beings  people  would  be  tripping  over  themselves  to  do  something  about  it 
to  make  sure  that  this  can't  and  won't  happen  again  and  I think  society  is  now 
beginning  to  realize  perhaps  though  not  sufficiently  enough,  that  the 
environment  is  fragile,  that  it  has  been  raped  and  abused  for  too  long,  that 
the  damage  that  results  we  are  going  to  regret,  we  are  regretting  now,  we  are 
going  to  regret  even  more  in  the  future,  and  we  do  not  have  to  let  things  get 
to  total  crisis  proportions  before  we  do  anything  about  it.  That  money  spent 
on  protecting  the  environment  is  money  spent  on  protecting  our  way  of  life  and 
therefore,  it  is  money  well  spent,  and  it  is  not  to  be  traded  off  or  equated 
with  job  producing  or  continuing  capabilities,  that  something  that  can  only 
be  done  with  resultant  severe  damage  to  the  environment  should  not  be  done  at 
all  no  matter  how  many  jobs  it  might  create. 

I realize  that's  easy  enough  to  say  for  somebody  that  has  a job  but  it's 
being  said  with  the  full  knowledge  that  society  is  quite  capable  of  being 
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quite  ingenious  about  a great  many  things  and  I think  we  can  develop  industry 
and  jobs  without  ruining  everything  else  around  us  so  that  the  money  and  the 
goods  that  those  things  produce  aren't  much  worth  having  because  you  have  no 
place  to  enjoy  them  which  is  what  life  is  all  about  hopefully. 

Anyway,  I don't  need  to  go  into  a long  political  dissertation  about  the 
need  for  it.  The  need  has  been  recognized  and  that  is  why  the  Act  is  in  place 
and  that  is  why  this  prosecution  is  taking  place  but  I wish  to  point  out  that 
in  applying  the  Act  I am  aware  of  the  social  backdrop  in  which  it  is  being 
applied. 

Again,  the  fact  that  it's  gone  on  for  fourteen  years  and  somebody  has 
gotten  away  with  something  is  no  reason  to  allow  it  to  continue.  Now  we  know 
better,  now  we  have  the  tools  in  place  to  do  something  about  it,  and  now  the 
transgressor,  in  this  case  Oxford  Frozen  Foods  Limited,  needs  the  appropriate 
incentive,  namely  problems  on  the  profit  and  loss  sheet  which  is  what 
companies  know  most  about,  they  don't  have  souls,  to  get  on  with  the  job  of 
doing  what  is  expected  of  them  and  therefore  a fine  would  be  an  appropriate 
kind  of  an  offence  because  it  is  a deterrent  and  to  be  of  any  significance  it 
can't  be  like  an  individual  deterrent,  six  hundred  dollars  for  somebody  who 
drives  while  impaired,  we're  talking  about  a company  with  substantial  assets, 
I presume  if  it  employs  that  many  people,  the  best  way  to  affect  a deterrence 
there  is  to  impose  a meaningful  fine.  Not  a nominal  fine,  not  something  that 
won't  deter,  because  companies  do  not  get  particularly  embarrassed  and  as  I 
say  don't  of  themselves  have  a conscience.  What  the  companies  understand  is 
profit  and  loss  sheets  and  fines  affect  those. 

I think  an  appropriate  fine  in  this  particularly  situation  for  this  one 
spill,  keeping  in  mind  that  no  amount  of  money  can  repair  the  damage  that  may 
have  been  done  and  also  keeping  in  mind  in  this  particular  case  that  the 
damage  may  have  been  minimal  because  of  the  high  dilution  of  the  substances 
with  water  in  this  particular  case,  an  appropriate  fine  would  be  in  my  opinion 
six  thousand  dollars  to  be  paid  within  two  weeks  of  today's  date. 

Secondly,  I'm  going  to  implement  the  Order  pretty  much  as  presented  to  me 
by  the  Crown.  It  would  appear  that  the  Crown  is  satisfied  that  the  problem 
can  be  solved  within  eighteen  months  by  the  imposition  of  the  Order  as 
contemplated  here  and  all  I can  say  is  with  regard  to  extensions,  I don't 
think  I have  the  jurisdiction  to  make  the  Order  that  fluid  and  the  parties  are 
going  to  just  have  to  scramble  in  order  to  put  the  systems  in  place  and  if 
they  don't  they  are  going  to  have  to  suffer  the  consequences  which  may  be  more 
prosecutions  and  indeed  much  higher  fines. 

I think  the  matter  is  too  important  to  let  time  go  on  and  to  let  more 
rains  and  floods  come  and  let  this  happen  repeatedly  and  if  they  have  to  use 
some  stopgap  measures  and  truck  some,  hire  some  equipment  as  opposed  to  using 
their  own  and  truck  some  rock  and  spend  fifty  or  sixty  or  one  hundred  thousand 
dollars  in  order  to  prevent  it,  so  be  it.  I think  it's  worth  it  and  I'm  sure 
the  people  this  Act  is  designed  to  protect  will  think  it's  worth  it. 

There  is  one  change  I will  make  to  "Schedule  A".  It  does  say: 
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"...  if  such  a plan  is  not  developed  or  is  deemed  to  be 
unacceptable,  then  the  following  environmental  control 
program  will  be  required  ..." 

Immediately  prior  to  that  there  should  be  and  shall  be  inserted  the 
following  paragraph: 

If  such  a plan  is  developed  and  is  deemed  to  be  acceptable 
by  the  aforementioned  parties,  then  such  plan  shall  be 
implemented  in  its  entirety  within  eighteen  months  of  the 
date  of  this  Order. 

And  the  it  will  go  on  as  before: 

"...  if  such  a plan  is  not  developed  or  is  deemed  to  be 
unacceptable  ..." 

and  I'll  ask  you,  seeing  you  have  written  that  down  Mr.  Morely,  to  take  the 
Order  back  and  amend  it  and  I will  sign  it. 

Mr.  CHRISTIE 

Your  Honour,  I would  like  to  just  point  out  it  would  create  some 
difficulty  when  you  read  it  in  context  with  the  first  paragraph  that  it's 
contemplated  that  the  report  may  not  be  given  for  six  months  of  which  we  have 
already  cut  six  months  of  the  eighteen  month  period.  We  are  narrowing  that 
period  very  narrow. 

THE  COURT 

Six  months  from  when? 

MR.  CHRISTIE 

Well,  six  months  from  this  date,  I believe.  We  are  cutting  the  time 
limit  down  to  an... 

THE  COURT 

Where  do  you  get  the  six  months?  Oh,  yeah. 

MR.  CHRISTIE 

...unrealistic  period  in  which  to  implement  this  program  for  reasons  that 
I have  already  mentioned  to  the  Court. 

THE  COURT 

Then  that  leaves  them  another  year  to  get  it  done. 
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MR.  CHRISTIE 

That's  correct. 

THE  COURT 

Well,  you'll  just  have  to  put  double  shifts  on.  I'm  working  in  a bit  of 
a vacuum  but  a year  seems  six  months  to  do  further  study,  not  the  whole  study, 
it's  apparently  ongoing,  and  twelve  months  to  get  the  work  done  doesn't  seem 
to  me  out  of  the  way  in  this  day  and  age. 

MR.  CHRISTIE 

The  negotiations  that  took  place  between  the  Department  of  Fisheries,  or 
the  Department  of  Environment,  I'm  sorry,  and  the  Porter  Dillon  people,  the 
recommendations  that  came  into  this  Order  resulted  from  that  particular 
meeting  and  the  timetable  came  from  meetings  between  those  two  people  who 
obviously  felt  that  the  time  frames  which  they  showed  or  developed  were 
realistic  considering  what  was  being  done  and  I personally  don't  know  that. 
I'm  a little  bit  concerned  when  we  start  cutting  time  off  that  which  in  fact 
is  what  we're  doing  by  making  that. 

THE  COURT 

We  haven't  cut  any  time  off,  have  we? 

MR.  CHRISTIE 

We  are  if  the  report  is  not  given  within  six  months.  We've  cut  six 
months  off  that. 

THE  COURT 

But  they're  assuming  it  will  be?  They  are  assuming  it  will  be  done 
within  six  months. 

MR.  CHRISTIE 

It  may  be  up  to  six  months  before  they  can  even  consider  that  report,  but 
the  eighteen  months,  the  eighteen... 

THE  COURT 

So  they,  so  they  take  a week  to  consider  it  instead  of  another  six 
months.  My  experience  with  governments  is  they'll  take  all  the  time  you'll 
give  them. 

MR.  CHRISTIE 

Well,  the  time  that's  running  is  the  time  of  the  eighteen  months 
commences  today.  My  concern  is  that  it  may  be  six  months  from  now  before  the 
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parties  even  have  a proposal  to  examine  and  that  leaves  that  only  six  or  one 
year  to  implement  a system  which  has  to  be  approved. 

THE  COURT 

Right,  so  they  better  get  busy  in  three  months  and  examine  it  and  get 
their  tenders  out  and  get  it  built  in  the  next  nine. 

MR.  CHRISTIE 

(Inaudible) 

THE  COURT 

We're  only  talking  about  bulldozing  some  rock  and  mud  around  I suspect 
anyway,  I don't  know. 

MR.  CHRISTIE 

Well,  if  in  fact  the  Town  of  Oxford  and  the... 

THE  COURT 

Well,  that's  probably  an  over  simplification. 

MR.  CHRISTIE 

...accused  are  going  to  build  a major  five  million  dollar  treatment  plant 
which  is  one  of  the  considerations.  I'm  very  doubtful  if  that  can  be  done  in  a 
year  considering  the  level  of  funding  that  has  to  be  obtained  from  the 
Provincial,  Federal  and  Minicipal  governments. 

THE  COURT 

The  other  alternative  is  to  cut  down  the,  to  encourage  the  party  they've 
employed  to  get  their  study  done  in  three  months  instead  of  six. 

MR.  CHRISTIE 

I have  no  control  on  that  but  the  timetable  that  they  developed  was... 

THE  COURT 

I'm  just  assuming  that  they  knew  what  they  were  doing  when  they  developed 
the  timetable. 

MR.  CHRISTIE 

Well,  I assume  they  did  too.  Your  Honour,  in  the  sense  that  both  parties 
negotiated  the  timetable  and  I'm  very  concerned  now  to  meddle  with  it  and  also 
be  realistic  to  the  parties  concerned. 
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THE  COURT 

But  nobody's  meddling  with  it. 

MR.  CHRISTIE 

Well,  we're  cutting,  we're  cutting  the  time. 

THE  COURT 

Is  there  something  I'm  missing  here?  You're  telling  me  that  what's  in 
"Schedule  A"  is  cutting  the  time  or  "Schedule  A"  as  I've  suggested  amending 
it? 

MR.  CHRISTIE 

Whether  Oxford  Frozen... 

THE  COURT 

I'm  taking  the  same  eighteen  months. 

MR.  CHRISTIE 

Whether  Oxford  Frozen  Foods  decides  to  implement  items  1 through  5 or 
whether  they  agree  to  cooperate  and  do  some  other  plan  is  governed  as  a result 
of  a study  that  may  not  be  done  for  six  months.  So  if  it  came  to  be  that 
neither  party  can  agree,  or  if  under  the  second  paragraph,  if  an  agreeable 
solution  could  not  be  found,  then  Oxford  is  left  with  only  one  year  to 
implement  that,  not  eighteen  months  as  was  previously  provided. 

THE  COURT 

Was  previously  provided  where? 

MR.  CHRISTIE 

In  paragraph  three. 

THE  COURT 

Then,  but  that  is  eighteen  months  from  today's  date  in  paragraph  three 
which  still  has  the  six  month  study  period  cut  out  of  it. 

MR.  CHRISTIE 

Perhaps  I have  added  the  revision  to  the  wrong  paragraph. 

THE  COURT 

I just  put  it  between  the  second  and  third. 
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MR.  CHRISTIE 

So  the  new  paragraph  refers  to  the  first  or  second. 

THE  COURT 

It  refers  to  the  second  paragraph. 

MR.  CHRISTIE 

Okay.  I'm  sorry,  I had  it  referring  to  the  third.  It's  still  six  months 
off.  I guess  my  concern  is  still  there.  Your  Honour. 

THE  COURT 

I'm  sure  it  is  but... 

MR.  CHRISTIE 

You're  down  to,  you're  down  to  one  year  rather  than  eighteen  months. 

THE  COURT 

But  the  concern  was  there  before  with  or  without  my  amendment.  You're 
still  going  to  take  six  months  to  do  the  study  and  you  still  have  eighteen 
months  from  the  date  of  the  Order  which  is  today  to  get  the  alternative 
project  done  if  the  study  is  unacceptable  and  this  way  you  have  the  same 
eighteen  months  to  get  it  done  with  the  same  study  period  taken  out.  It  still 
gives  you  a lead  time  of  twelve  months  in  either  case  as  I interpret  it.  So 
that's  payable  by  the  20th  of  February,  the  fine  that  is,  and  as  I've 
suggested  in  making  the,  coming  to  the  conclusions  I have,  or  making  the 
dispositions  I have  here,  I am  taking  into  consideration  that  this  is  a 
substance  that  is  susceptible  to  dilution,  probably  is  heavily  diluted  by  the 
time  it  reaches  the  areas  where  it  can  do  its  lethal  damage,  and  maybe  the 
effects  of  a once  in  a long  time  spill  like  this  are  minimal  but  not  to  say 
nonexistent.  If  we  were  dealing  with  bunker  sea  oil  or  hydrochloric  acid  or 
something  of  that  nature,  the  Court  would  be  far  more  concerned  and  would 
almost  want  to  see  the  place  shut  down  rather  than  be  allowed  to  continue.  So 
the  Court  feels  that  it  is  being  reasonable  to  that  extent  given  the  latitude 
that  is  apparently  available. 
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NOVA  SCOTIA  COUNTY  COURT 


OXFORD  FROZEN  FOODS  LTD.  v.  R. 


MACDONNELL,  County  Ct.  J.  Amherst,  June  23,  1989 


APPEAL  FROM  SENTENCE 

Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - appeal  from  sentence 
imposed  on  provincial  court  conviction  allowed  in  part  - fine  of  $6000  reduced 
to  $4000,  order  under  s.  41(2)  (formerly  s.  33(7)  of  the  Fisheries  Act  R.S.C. 
1970,  c.  F-14,  as  amended)  amended  to  allow  more  time  for  implementing  waste 
treatment  plan  and  a clause  was  added  to  the  order  permitting  either  party  to 
later  apply  to  the  court  to  later  vary  the  time  frame  if  necessary  - affidavit 
evidence  demonstrated  that  the  time  frame  set  out  in  the  order  was  impossible 
to  meet  - further  extensions  on  application  to  the  court  would  be  justified 
where  particular  conditions  were  met  - on  the  other  hand  where  the  extended 
time  frame  was  being  abused  by  the  applicant,  the  crown  could  apply  to  enforce 
implementation  of  the  order's  mandatory  protions  without  delay. 

Sentencing  - Sentence  varied  based  on  affidavit  evidence  submitted 
pursuant  to  s.  687  criminal  Code  of  Canada,  R.S.C.  1985  c.  C-46,  as  amended, 
formerly  R.S.C.  1970,  c.  C-34,  as  amended,  s.  614  - fine  of  $6000  reduced  to 
$4000  and  the  order  was  amended  - time  for  implementing  the  waste  treatment 
plan  was  extended,  and  a clause  was  added  allowing  either  party  on  application 
to  the  court  to  further  extend  or  cut  short  the  timeframe  for  implementation. 

Criminal  Code  para.  822(60)  Criminal  Code  of  Canada,  R.S.C.  1985  c.  C-46, 
as  amended,  formerly  R.S.C.  1970,  c.  C-34,  amended  s.  755  - the  scope  of 
para.  822(6)  is  limited  to  requesting  the  court  to  consider  the  fitness  of  the 
sentence  imposed,  rather  than  re-hearing  the  original  sentence. 

Summary;  The  appellants  disputed  the  amount  of  the  fine  levied,  the 
consent  order  itself,  the  length  of  time  the  order  stipulated  for  completion 
of  improvements,  and  the  absence  of  a clause  permitting  the  company  to  apply 
to  the  court  at  a later  date  for  further  extensions  of  the  time  frame.  The 
appeal  court  ruled  that  s.  822(6)  does  not  allow  the  court  to  re-hear  the 
sentence,  but  merely  to  consider  its  fitness  and  therefore  the  order,  which 
terms  where  originally  negotiated  in  conjunction  with  the  company,  must  stand. 
On  the  other  hand,  neither  party  had  agreed  to  the  disputed  additional  clause 
which  the  sentencing  judge  voluntarily  inserted.  The  new  clause  read  as 
follows; 


"If  such  a plan  is  developed  and  deemed  to  be  acceptable 
by  the  aforementioned  parties,  then  such  a plan  shall  be 
implemented  in  its  entirety  within  eighteen  (18)  months  of 
the  date  of  this  order". 
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The  trial  judge,  in  handing  down  the  sentence,  enumerated  the  factors  he 
took  into  account  in  sentencing.  He  emphasized  deterrence  and  apparently  was 
influenced  by  personal  knowledge,  improperly  taking  judicial  notice  of  factors 
not  before  him  in  the  case.  Consequently  the  appeal  court  reduced  the  fine 
from  $6000  to  $4000  by  applying  Jackson  Brs.  Logging  Co.  Ltd.  (1983)  14  C.C.C. 
(3rd)  1.  Although  the  order  should  not  replace  a fine,  the  cost  of 

implementing  a mandatory  order  may  be  considered  in  determining  the  amount  of 
the  fine  imposed.  However,  the  clause  within  eighteen  months  was  struck  down 
on  the  basis  of  affidavit  evidence  demonstrating  that  the  time  frame  would  be 
impossible  to  meet.  A further  clause  was  also  added  permitting  future  court 
applications  by  either  party  to  extend  the  time  (provided  some  mandatory 
provisions  in  the  order  were  implemented  and  there  was  evidence  that  the 
environment  would  be  completely  protected)  or  curtail  it  if  there  was  abuse  or 
unecessary  delay.  The  variation  clause  stated: 

"Either  party  may,  upon  fifteen  days'  written  notice,  have 
the  contents  of  this  Order  reviewed  by  the  Court". 

Held:  Appeal  allowed  in  part. 
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R.  c.  OXFORD  FROZEN  FOODS  LTD. 


MACDONNELL,  County  Ct.  J. 


Amherst,  23  juin  1989 


LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS  - APPEL 
DE  LA  PEINE  INFLIGES  PAR  LA  COUR  PROVINCIALE  ACCUEILLI  EN  PARTIE  - AMENDE  DE 
6000  $ REDUITE  A 4000  $,  ORDONNANCE  RENDUE  AUX  TERMES  DU  PAR.  41(2) 
(ANCIENNEMENT  LE  PAR.  33(7)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH. 
F-14,  ET  SES  MODIFICATIONS)  MODIFIES  DE  FAgON  A PROLONGER  LE  DELAI  DE  MISE  EN 
APPLICATION  DU  PLAN  DE  TRAITEMENT  DES  RESIDUE  ET  A AUTORISER  L'UNE  OU  L' AUTRE 
DES  PARTIES  A DEMANDER  ULTERIEUREMENT  AU  TRIBUNTU,  DE  PROLONGER  LE  DEAiLI  AU 
BESOIN  - LA  PREUVE  PAR  AFFIDAVIT  REVELE  L ' IMPOSSIBILITE  DE  RESPECTER  LE  DELAI 
IMPARTI  INITIALEMENT  - LES  PROLONGATIONS  SUR  DEMANDS  SERAIENT  JUSTIFIEES 
POURVU  QUE  CETAINES  CONDITIONS  SOIENT  RESPECTEES  - PAR  CONTRE,  SI  LA  SOCIETE 
DEMANDS  UNE  PORLONGATION  ET  NE  FAIT  PAS  DILIGENCE,  LA  COURONNE  PEUT  EXIGER  LA 
MISE  EN  APPLICATION  IMMEDIATE  DES  MODALITES  OLIGATOIRES  DE  L ' ORDONNANCE . 

PEINE  - MODIFICATION  DE  LA  PEINE  SUR  LA  FOI  DE  LA  PREUVE  PAR  AFFIDAVIT 
PRODUITE  AUX  TERMES  DE  L'ART.  68  7 DU  CODE  CRIMINEL  - AMENDE  DE  6000  $ REDUITE 
A 4000  $ ET  MODIFICATION  DE  L ' ORDONNANCE  DE  FAQON  A PROLONGER  LE  DELAI  DE  MISE 
EN  APPLICATION  DU  PLAN  DE  TRAITEMENT  DES  RESIDES  ET  DE  FAQON  A AUTORISER  L'UNE 
OU  L 'AUTRE  DES  PARTIES  A DEMANDER  UNE  PROLONGATION  ULTERIEURE  OU  L ' ABREGEMENT 
DU  DELAI  DE  MISE  EN  APPLICATION. 

PAR.  822(6)  DU  CODE  CRIMINEL  - LA  PORTEE  DU  PAR.  822(6)  SE  LIMITS  A 
L' EVALUATION  PAR  LE  TRIBUNTiL  DE  LA  JUSTESSE  DE  LA  PEINE  INFLIGEE  ET  N 'AUTORISE 
PAS  LA  TENUE  D'UNE  NOUVELLE  AUDIENCE  RELATIVE  A LA  DETERMINATION  DE  LA  PEINE. 

RESUME  : L 'APPELANTE  A CONTESTS  LE  MONTANT  DE  L 'AMENDE  INFLIGEE,  LE 
JUGEMENT  CONVENU,  LE  DELAI  PREVU  DANS  L ' ORDONNANCE  POUR  EFFECTUER  LES 
AMELIORATIONS,  L 'ABSENCE,  DANS  L ' ORDONNANCE , D'UNE  DISPOSITION  PERMETTANT  A LA 
SOCIETE  DE  DEMANDER  ULTERIEUREMENT  AU  TRIBUNAlL  DE  PROLONGER  LE  DELAI.  LE 
TRIBUNAL  A DECLARE  QUE  LE  PAR.  822(6)  NE  LUI  PERMETAIT  PAS  DE  TENIR  UNE 
NOUVELLE  AUDIENCE  RELATIVE  A LA  DETERMINATION  DE  LA  PEINE,  MAIS  SIMPLEMENT 
D'EVALUER  LA  JUSTESSE  DE  LA  PEINE  INFLIGEE.  PAR  CONSEQUENT,  L ' ORDONNANCE , 
DONT  LES  MODALITES  ONT  ETE  INITIALEMENT  NEGOCIEES  AVEC  LA  SOCIETE,  EST 
MAINTENUE.  PAIR  CONTRE,  LES  PARTIES  N ' AVAIENT  PAS  PROPOSE  LA  DISPOSITION 
CONTESTED  QUE  LE  JUGE  DE  PREMIERE  INSTANCE  AVAIT  DE  LUI-MEME  INSERE  DANS 
L ' ORDONNANCE . LA  NOUVELLE  DISPOSITION  EST  REDIGEE  COMME  SUIT  : 

<<SI  UN  TEL  PLAN  EST  ELABORE  ET  JUGE  ACCEPTABLE  PAR  LES 
PARTIES  SUSMENTIONNEES,  IL  EST  INTEGRALEMENT  MIS  EN 
APPLICATION  DANS  LES  DIX-HUIT  (18)  MOIS  SUIVANT  LA  DATE  DE 
LA  PRESENTE  ORDONNANCE . » 

LE  JUGE  DE  PREMIERE  INSTANCE  A ENUMERE  LES  FACTEURS  DONT  IL  A TENU  COMPTE 
POUR  DETERMINER  LA  PEINE  QU ' IL  CONVENAIT  D'INFLIGER.  IL  A MIS  L' ACCENT  SUR  LA 
DISSUASION  ET  A APPAREMMENT  ETE  INFLUENCE  PAR  SA  CONNAISSANCE  PERSONNELLE,  EN 
PRENANT  CONNAISSANCE  D' OFFICE  DE  FACTEURS  QUI  NE  LUI  AVAIENT  PAS  ETE 
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PRESENTES.  PAR  CONSEQUENT,  LE  TRIBUNAL  D' APPEL,  SUIVANT  JACKSON  BRS.  LOGGING 
CO.  LTD.,  (1983)  14  C.C.C.  (3RD)  I,  A REDUIT  L' AMENDE  DE  6000  $ A 4000  $. 
MEME  SI  UNE  ORDONNANCE  NE  DOIT  PAS  REHPLACER  UNE  AMENDE,  IL  EST  POSSIBLE  DE 
PRENDRE  EN  CONSIDERATION  LE  COUT  D ' OBSERVATION  D'UNE  ORDONNANCE  DE  FAIRE  AU 
MOMENT  DE  FIXER  LE  MONTANT  DE  L' AMENDE.  TOUTEFOIS,  LA  DISPOSITION  AJOUTEE  PAR 
LE  JUGE  DE  PRMIERE  INSTANCE,  SELON  LAQUELLE  L' ORDONNANCE  DOIT  ETRE  APPLIQUEE 
DANS  LES  DIX-HUIT  MOIS,  A ETE  ANNULEE  SUR  LA  FOI  D'UNE  PREUVE  PAR  AFFIDAVIT 
REVELANT  L ' IMPOSSIBILITE  DE  RESPECTER  LE  DELAI  IMPARTI  INITIALEMENT . UNE 
AUTRE  DISPOSITION  A ETE  AJOUTEE  A L' ORDONNANCE  DE  FAQON  A PERMETTRE  A L'UNE  OU 
A L 'AUTRE  PARTIES  DE  DEMANDED  ULTERIEUREMENT  LA  PROLONGATION  DU  DELAI  DE  MISE 
EN  APPLICATION  (POURVU  QUE  CERTAINES  DISPOSITIONS  OBLIGATOIRES  CONTENUES  DANS 
L' ORDONNANCE  SOIENT  RESPECTEES  ET  QU ' IL  EXISTE  DES  ELEMENTS  DE  PREUVE  MONTRANT 
QUE  L ' ENVIRONNEMENT  EST  ENTIEREMENT  PROTEGE)  OU  L ' ABREGEMENT  IMMEDIAT  DU  DELAI 
EN  CAS  D'AUBS.  LA  DISPOSITION  MODIFICATIVE  EST  REDIGEE  COMME  SUIT  : 

uL'UNE  OU  L' AUTRE  PARTIE  PEUT,  SUR  PREAVIS  DE  QUINZE 
JOURS,  DEMANDED  A LA  COUR  DE  REVISER  LA  PRESENTE 
ORDONNANCE. » 

DECISION  : APPEL  ACCUEILLI  EN  PARITE. 


Cases/Juri sprudence  : r.  v.  united  Keno  hui  Mines  (1980)  19  CELR  43, 

(Yukon  Terr.  Ct.) 

R.  V.  Enheat  Corp.  (1985)  4 F.P.R.  205. 

R.  V.  Surrette  Battery  Company  Ltd.  (1988)  Octobor,  1988  (Col6,  J.) 
unreported. 

Western  Stevedoring  Co.  Ltd.  (1984)  13  C.E.L.R.  155,  3 F.P.R.  487  (BCCA) 
rev'g  (1982)  3 FPR  484,  13  CELR  153  (BC  Co.  Ct.)  which  rev'd  (1982)  3 F.P.R. 
202,  11  C.E.L.R.  107  (BC  Prov.  Ct.)  leave  to  appeal  to  SCC  refused  (1984)  13 

CELR  155n,  4 FPR  486,  (SCC). 

R.  V.  MacMillan  Bioedel  Ltd.  CR  127,  January  20,  1983. 

R.  V.  Chet  Construction  Ltd.  (1985)  4 F.P.R.  71 

R.  V.  Placer  Developments  Ltd.  (1984)  4 F.P.R.  366 

R.  V.  New  Brunswick  Coal  Ltd.  (1987)  4 F.P.R.  317  Hazen  J. 

R.  V.  c.i.p.  Inc.  (1986)  4 F.P.R.  75 

R.  V.  Churchill  Corporation  Ltd.  [1971]  4 W.W.R.  481,  5 C.C.C.  (2d)  319, 
1 F.P.R.  Part  1 at  19  (B.C.  Prov.  Ct.),  aff'd  on  other  grounds,  5 C.C.C.  (2d) 
324n,  (B.C.S.C.)  was  aff'd  C.C.C.  (2d)  36  (B.C.C.A.). 
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R.  V.  Robinson's  Trucking  Ltd.  [1985]  N.W.T.R.  21  (judgment)  [1985] 
N.W.T.R.  92  (sentencing),  4 F.P.R.  399. 

Jackson  Brs . Logging  Co.  Ltd.  (1983)  14  C.C.C.  (3rd)  1.  (1983)  3 F.P.R. 
377,  (B.C.  Co.  Ct.)  add'l  reasons  at  [1984]  4 W.W.R.  563,  3 F.P.R.  469,  14 
C.C.C.  (3d)  1 (B.C.  Co.  Ct.). 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-l4  as  amended. 

Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications, 
maintenant  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses  modifications. 


REASONS/MOTIF; 

R.N.  Pugsely,  Q.C.,  and  M.E.  Macdonald,  Counsel  for  the  Appellant  (Oxford). 
A.J.  Morley,  Esq.,  of  Counsel  for  the  Respondent  (the  Crown). 

APPEAL  FROM  SENTENCE 

MACDONELL,  County  Ct.  J.:  This  is  an  Appeal  by  Oxford  Frozen  Foods  Limited 
(Oxford)  from  a sentence  imposed  on  it  by  His  Honour  Judge  David  E.  Cole,  a 
Judge  of  the  Provincial  Court  for  the  Province  of  Nova  Scotia. 

On  January  23rd,  1989,  Oxford  appeared  before  Judge  Cole,  and  pled  quilty 
to  the  following  charge: 

THAT  Oxford  Frozen  Foods  Limited  at  or  near  Oxford  in  the 
County  of  Cumberland,  Nova  Scotia,  on  or  about  the  16th 
day  of  October,  1988,  did  unlawfully  deposit  a deleterious 
substance  in  water  frequented  by  fish,  to  wit:  the  Black 
River,  contrary  to  Section  33(2)  of  the  Fisheries  Act, 
being  Chapter  14  of  the  Revised  Statutes  of  Canada,  1970, 
as  amended. 

On  February  6th,  1989,  following  submissions  by  Counsel  for  the  Crown  and 
Oxford,  Judge  Cole  imposed  a fine  of  $6,000,  together  with  an  Order,  the 
relevant  portions  of  which  read  as  follows: 

AND  UPON  IT  APPEARING  that  it  is  desirable  the  Accused, 

Oxford  Frozen  Foods  Limited,  take  certain  measures  which 
will  or  are  likely  to  prevent  the  commission  of  any 
further  offence  under  Section  33(2)  of  the  Fisheries  Act; 

IT  IS  THIS  DAY  ORDERED  pursuant  to  Section  41(2)  of  the 
Fisheries  Act^  that  Oxford  Frozen  Foods  Limited,  take 
these  actions  set  out  in  Schedule  "A"  attached  hereto. 
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which  Schedule  forms  part  of  this  Order  within  the  period 
of  time  stated  in  Schedule  "A",  in  respect  to  the  Oxford, 

Nova  Scotia  premises  of  Oxford  Frozen  Foods  Limited. 

"Schedule  A" 

The  present  waste  treatment  and  handling  system  and  procedures  employed 
at  the  Oxford  Frozen  Foods  Limited  plant  are  inadequate  and  require  upgrading. 
Environment  Canada  recognizes  that  Oxford  Frozen  Foods  Limited  has 
commissioned  consultant  studies  to  evaluate  waste  treatment  options  and  that 
recommendations  arising  from  these  studies,  if  implemented,  could  provide  a 
suitable  alternative  to  the  existing  treatment  system  of  holding  lagoons  and 
wastewater  sprayers. 

Based  on  the  results  of  these  studies,  the  company  will,  within  six 
months  of  the  coming  into  force  of  this  Order,  provide  Environment  Canada  with 
a waste  management  strategy  for  upgrading  their  waste  treatment  and  handling 
system  and  procedures,  including  a specific  implementation  timetable. 
Environment  Canada  will  review  this  action  plan  in  conjunction  with  the  Nova 
Scotia  Department  of  the  Environment  to  determine  its  acceptability. 

If  such  a plan  is  developed  and  deemed  to  be  acceptable  by  the 
aforementioned  parties,  then  such  a plan  shall  be  implemented  in  its  entirety 
within  eighteen  (18)  months  of  the  date  of  this  Order. 

If  such  a plan  is  not  developed  or  is  deemed  to  be  unacceptable,  then  the 
following  environmental  control  program  will  be  required  from  Oxford  Frozen 
Foods  Limited  within  eighteen  months  of  the  coming  into  force  of  this  Order. 
These  modifications  will  upgrade  the  existing  system  with  respect  to  process 
wastewater,  the  effluent  piping  system,  the  waste  storage  lagoons,  wastewater 
disposal  and  monitoring/reporting. 

(1)  Process  Wastewater 

A review  of  the  use  of  water  in  the  plant  shall  be  undertaken  with 
the  goal  of  reducing  the  overall  volume  of  wastewater  produced. 

(2)  Effluent  Piping  System 

The  present  system  of  piping  wastewater  from  the  plant  to  the 
holding  lagoons  will  be  upgraded  and  maintained  such  that  the  pipe 
joints  do  not  leak.  In  addition,  any  pipes  which  cross  the  Black 
River  (or  other  waterways  frequented  by  fish)  or  which  cross 
drainage  ditches  leading  to  the  River  will  be  supported  and  enclosed 
in  a secondary  containment  pipe  or  trough.  In  the  event  of  a leak, 
this  system  will  direct  the  discharged  wastewaters  to  an  appropriate 
containment  area  on  either  side  of  the  River. 
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(3)  Wastewater  Storage  Lagoons 

The  lagoon  dykes  will  be  upgraded  and  maintained  and  be 
erosion-resistant  and  liquid-tight  to  a permeability  of  one  times 
10”°  centimetres  per  second  and  withstand  the  full  hydrostatic  head 
(in  spite  of  atmospheric  conditions);  the  impermeable  layer  of  the 
dyke  walls  shall  be  at  least  four  hundred  millimetres  thick  and  have 
a flat  top  at  least  six  hundred  millimetres  wide  and  slope 
consistent  with  the  angle  of  repose  of  the  material  which  in  no  case 
shall  be  less  than  two  horizontal  to  one  vertical. 

(4)  Waste  Water  Disposal 

When  spraying  waste  water  on  the  disposal  fields,  the  company  will 
adhere  to  the  following  conditions  to  prevent  surface  discharge  of 
waste  water  to  waters  frequented  by  fish: 

(a)  no  spraying  will  take  place  in  areas  where  waste  water  will 
directly  enter  waters  frequented  by  fish  or  ditches  leading  to 
these  waters; 

(b)  no  spraying  will  take  place  when  the  disposal  fields  are 
saturated; 

(c)  in  the  event  that  waste  water  drains  from  a field  and  impounds 
in  a low  area  near  the  River,  these  accumulated  wastes  will  be 
pumped  back  to  the  storage  lagoons. 

(5)  Monitoring  and  Reporting  for  Liquid  Effluents 

The  following  monitoring/reporting  procedures  are  to  be  adhered  to: 

(a)  quantitative  records  will  be  maintained  of  the  volumes  of  waste 
water  produced;  these  records  will  be  made  available  to 
Environment  Canada  or  the  Nova  Scotia  Department  of  the 
Environment  upon  request; 

(b)  routine  monitoring  and  inspection  to  detect  potential  leaks  of 
the  effluent  pipes,  lagoons  and  disposal  fields  will  be 
undertaken  by  the  company; 

(c)  any  leaks  or  discharges  from  the  pipes  or  lagoons  will  be 
immediately  reported  to  Environment  Canada  and  the  Nova  Scotia 
Department  of  the  Environment; 

(d)  any  discharges  to  the  disposal  fields  which  directly  enter 
waters  frequented  by  fish  will  also  be  reported; 

(e)  the  company  shall  prepare  and  submit  for  review  by  Environment 
Canada  and  the  Nova  Scotia  Department  of  the  Environment, 
within  three  months,  a contingency  plan  which  outlines 
appropriate  alerting/reporting  procedures,  contacts,  and 
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containment  and  clean-up  techniques  to  be  employed  in  the  event 
of  any  spill. 


(Emphasis  Added) 

Section  33(2)  of  the  Fisheries  Act,  R.S.C.  1970,  c.F-14  reads: 

33(2)  No  person  shall  cause  or  knowingly  permit  to  pass  into,  or  put  or 
knowingly  permit  to  be  put,  lime,  chemical  substances  or  drugs,  poisonous 
matter,  dead  or  decaying  fish,  or  remnants  thereof,  mill  rubbish  or  sawdust  or 
any  other  deleterious  substance  or  thing,  whether  the  same  is  of  a like 
character  to  the  substances  named  in  this  section  or  not,  in  any  water 
frequented  by  fish,  or  that  flows  into  such  water,  nor  once  over  either  such 
waters. 

Section  41(2)  of  the  Fisheries  Act,  R.S.C. , 1985  C.F-14,  formerly  Section 
33(7)  of  the  Fisheries  Act,  R.S.C.,  1970,  reads: 

41(2)  Where  a person  is  convicted  of  an  offence  under  s.40,  the  Court 
may,  in  addition  to  any  punishment  it  may  impose,  order  that  person  to  refrain 
from  committing  the  activity  that  constitutes  the  offence  or  to  cease  to  carry 
on  any  activity  specified  in  the  Order,  the  carrying  on  of  which,  in  the 
opinion  of  the  Court,  will  or  is  likely  to  result  in  the  commission  of  a 
further  offence  or  to  take  such  action  specified  in  the  Order,  as  in  the 
opinion  of  the  Court  will  or  is  likely  to  prevent  the  commission  of  a further 
offence. 

The  issues  raised  by  Oxford  in  its  appeal  are: 

1.  Whether  the  Learned  Sentencing  Judge  erred  in  imposing  a fine  of 
$6,000  on  the  Appellant; 

2.  (a)  Whether  the  Learned  Sentencing  Judge  erred  in  making  an  Order 
pursuant  to  s.41(2)  of  the  Fisheries  Act,  R.S.C.  1985,  C.F-14  and,  if 
not,  whether  the  Learned  Sentencing  Judge  erred  in: 

(b)  including  requirements  in  the  said  Order  which  were  unrelated  to  the 
prevention  of  occurrence  of  the  offence  for  which  the  Appellant  was 
charged; 

(c)  including  in  the  said  Order  unduly  stringent  time  requirements 
including  in  particular,  the  third  paragraph  thereof  and  the  time 
stipulations  contained  in  the  second  and  fourth  paragraph  thereof:  and 

(d)  failing  to  include  in  Schedule  A provision  for  granting  of  extensions 
of  time  and  variations  of  the  terms  of  the  Order  upon  application  of 
either  party. 

Pursuant  to  Section  687  of  the  criminal  code,  prior  to  the  Appeal 
hearing,  Oxford  sought  leave  to  adduce  new  evidence  by  way  of  affidavit  on  the 
impossibility  of  fulfilling  the  time  element  contained  in  the  Order  issued  by 
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the  Provincial  Judge  at  sentencing.  Permission  was  granted  to  file  the 
affidavit  of  Patrick  J.  Wright,  project  manager  and  senior  engineer  in  the 
employ  of  Porter  and  Dillon  Limited,  with  the  right  of  the  Crown  to  cross 
examine  Mr.  Wright  on  the  content  of  this  affidavit. 

Crown  Counsel,  at  the  sentencing  hearing,  brought  to  the  attention  of  the 
Provincial  Court  Judge  certain  facts  which  are  summarized  as  follows:  Oxford 
is  in  the  food  processing  business,  and  employs  approximately  65  employees. 
On  the  morning  of  October  16th,  1988,  a dyke  in  one  of  the  plant's  waste 
treatment  or  holding  lagoons  breached,  resulting  in  the  discharge  of  more  than 
two  million  litres  of  waste  water  into  the  Black  River,  which  is  a major 
tributary  into  the  River  Philip,  being  a water  frequented  by  fish.  The  breach 
in  the  dyke  was  approximately  five  meters  or  more  in  width,  with  the  result 
that  the  whole  lagoon  emptied. 

An  analysis  of  the  waste  water,  done  by  way  of  a bioassay  test  found  it 
to  be  acutely  lethal  to  fish.  The  particulars  of  the  bioassay  test  was  made 
available  to  Oxford's  Counsel  prior  to  the  hearing. 

In  the  opinion  of  Crown  Counsel,  the  were  certain  aggravating 
circumstances  which  he  brought  to  the  Provincial  Court  Judge's  attention, 
including  that  the  Company  took  no  action  to  contain  or  recover  any  of  the 
lost  waste  water.  Further,  the  Company  did  not  have  a contingency  plan  for 
problems  that  developed  through  spills.  The  dykes  of  the  holding  lagoons  were 
constructed  of  loose  sandy  soil  which  is  susceptible  to  erosion  and  wash-out. 
Oxford  was  aware  of  the  problem,  having  been  in  correspondence  with  the 
Department  of  Environment  for  the  Province  of  Nova  Scotia  back  to  1984.  This 
correspondence,  which  was  shown  to  Oxford's  Counsel,  indicated  that  the  Nova 
Scotia  Department  of  Environment  had  concerns  about  the  construction  of  the 
lagoons.  There  had  been  further  complaints  concerning  the  handling  of  the 
effluent  for  Oxford's  operation,  and  of  dykes  being  washed  out  in  the  past, 
although  no  charges  had  been  laid.  Oxford  was  also  aware  that  the  waste  water 
produced  as  a result  of  its  operations  was  toxic  to  fish. 

Crown  Counsel  also  described  that  a major  portion  of  the  river  was 
excellent  spawning  and  rearing  area  for  Atlantic  salmon  and  trout. 

Oxford's  Counsel  advised  the  Sentencing  Judge  that  his  client  was  aware 
of  the  fact  that  the  effluent  produced  principally  in  the  cleaning  of  carrots 
could  not  be  pumped  into  the  Town's  sewer  or  the  river.  The  method  that  had 
been  used  for  a period  of  more  than  15  years  was  that  the  effluent  was  pumped 
into  holding  lagoons,  and  in  due  course,  from  there  pumped  into  an  irrigation 
system  and  sprayed  on  the  land  adjacent  to  the  lagoons.  The  purpose  of  the 
lagoon  simply  being  that  at  certain  times  of  the  year,  principally  during  wet 
weather  conditions,  all  of  the  effluent  could  not  be  pumped  from  the  lagoons 
because  it  tended  to  saturate  the  ground,  and  thus  must  be  held  for  a period. 
He  pointed  out  that  the  breach  in  the  lagoon  resulted  from  a very  wet  period 
of  weather.  The  breach  occurred  at  a point  in  the  lagoon  wall  where  it  had 
breached  the  previous  year,  also  although  some  of  the  effluent  ended  up  in  the 
river,  a portion  of  it  would  have  pooled  or  collected  in  a swamp. 
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Counsel  for  Oxford  took  exception  to  the  suggestion  that  his  client  had 
showed  a total  disregard  to  protecting  the  environment.  He  stated  that  a 
great  deal  of  work  had  been  done  from  the  time  the  Provincial  Department  of 
Environment  brought  to  his  client's  attention  in  1984  certain  problems.  This 
work  included  doubling  the  number  of  lagoons  for  holding  the  waste  water.  He 
stated  that  for  a period  of  over  15  years  there  have  been  no  serious  problems, 
with  the  exception  of  the  breach  in  the  same  location  a year  or  so  earlier, 
which  had  undoubtedly  been  inadequately  repaired. 

On  behalf  of  Oxford,  it  was  submitted  that  there  was  no  evidence 
presented  by  the  Crown  that  the  substance  did,  in  fact,  kill  fish,  and  that 
the  substance  when  it  would  have  entered  the  water  would  have  been  so  diluted 
that  there  were  no  significant  fish  killed  as  a result.  He  also  pointed  out 
that  Oxford  were  examining  alternate  methods  of  treating  their  waste  water, 
and  that  prior  to  the  accident  which  led  to  the  charge  they  had  retained 
consulting  engineers,  and  an  on-going  study  was  in  progress  as  to  various 
methods  for  treatment  of  the  waste  water  so  as  to  avoid  harming  the 
environment.  Oxford  was  operating  under  a license  from  the  Provincial 
Department  of  Environment,  and  considered  they  met  all  provincial  regulations. 

Crown  Counsel  outlined  to  the  Court  an  Order  that  the  Department  was 
requesting  the  Court  to  grant.  The  purpose  of  the  Order  being  to  prevent 
further  occurrences  by  Oxford  of  an  incident  similar  to  that  which  had  led  to 
the  charge  being  laid.  He  stated  that  the  proposed  Order  had  been  drafted  in 
consultation  with  Porter-Dillon  Limited,  a firm  of  environmental  engineers 
employed  by  Oxford  and  the  Town  of  Oxford,  to  evaluate  various  waste  treatment 
options.  He  outlined  the  timetable  that  would  be  required  to  develop  the 
options,  and  if  the  plan  was  not  developed  or  deemed  to  be  unacceptable  by 
Oxford,  he  informed  the  Judge  of  the  environmental  control  program  which 
Oxford  would  be  required  to  implemented,  and  which  would  be  included  in  the 
Order. 

Oxford's  Counsel  stated  that  he  had  no  great  difficulty  in  principle  with 
the  proposed  Order,  however,  his  clients  were  concerned  with  respect  to  the 
time  frame  in  which  the  backup  provision  or  mandatory  requirements,  1 to  5, 
came  into  effect.  The  fact  that  environmental  approval  would  be  necessary 
from  several  governmental  levels,  as  well  as  funding  would  have  to  be  approved 
before  the  final  construction  could  start  was  a possible  cause  of  delay.  He 
stated  that  his  clients  would  like  to  have  the  period  either  extended,  or  in 
the  alternative,  be  given  leave  to  apply  to  the  Court  on  a subsequent  date  for 
an  extension  of  the  time  period  should  it  become  necessary. 

The  learned  Trial  Judge,  in  rendering  his  decision,  in  addition  to 
imposing  a fine  of  $6,000  stated  that  he  did  not  consider  that  he  had  power  to 
grant  the  request  of  Oxford's  Counsel  that  the  Order  be  drafted  so  as  to  allow 
the  Defendant  to  return  to  Court  for  an  extension  of  the  time  period  if 
necessary. 

The  learned  Trial  Judge  then  proceeded  to  add  an  extra  paragraph  to 
Schedule  "A"  of  the  draft  Order  presented  by  Crown  Counsel,  said  paragraph  to 
follow  the  second  paragraph  of  the  draft  Order  and  to  read: 
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"If  such  a plan  is  developed  and  deemed  to  be  acceptable 
by  the  aforementioned  parties,  then  such  a plan  shall  be 
implemented  in  its  entirety  within  eighteen  (18)  months  of 
the  date  of  this  Order." 

Counsel  for  Oxford  objected  strongly  to  the  addition  of  this  paragraph, 
as  the  original  Draft  Order  and  Schedule  was  prepared  as  a result  of 
negotiations  between  the  Department  of  the  Environment  and  Oxford's 
consultants,  Porter-Dillon.  He  stated  that  the  time  frame  developed  was 
realistic,  and  any  shortening  of  it  would  create  an  impossible  situation. 

Patrick  J.  Wright,  project  manager  of  Porter-Dillon  Limited,  in  his 
affidavit  filed  with  the  Court  at  the  Appeal  hearing,  outlined  the  on-going 
negotiations  between  Oxford  and  the  Town  of  Oxford  which  would  allow  Oxford  to 
develop  a waste  water  management  strategy  which  would  be  advantageous  to  both 
the  Town  and  Oxford.  The  studies  to  effect  this  purpose  commencing  in  August, 
1988.  On  March  6th,  1989,  four  primary  options  for  a combined  waste  water 
system  between  the  Town  and  Oxford  were  presented  with  the  applicable  costs 
ranging  from  approximately  $2,700,000  to  approximately  $5,100,000.  Wright's 
affidavit  set  out  the  steps  which  must  be  followed  by  both  parties  before  a 
final  project  would  be  commissioned. 

The  affidavit  included  the  following  paragraph: 

"Attached  to  this  my  Affidavit  as  Exhibit  B is  a schedule 
indicating  the  implementation  time  table  for  construction 
for  any  of  the  four  options  referred  to  in  paragraph  8 
above.  The  earliest  realistic  projected  completion  date 
would  be  December  1990.  In  projecting  completion  by  that 
time,  an  assumption  has  been  made  that  inordinate  delays 
will  not  occur,  including  delays  arising  from  Oxford  and 
Town  not  being  able  to  achieve  early  agreement,  delays  in 
negotiating  and  obtaining  government  financial  assistance, 
a possible  delay  of  up  to  one  full  construction  season  if 
all  necessary  engineering  field  work  has  not  been 
completed  before  January  1990,  possible  unforeseen 
complications  in  final  engineering  design,  possible  delays 
on  account  of  inability  to  construct  during 
environmentally  sensitive  periods  and  any  significant 
delays  on  account  of  poor  weather  conditions.  Should  the 
foregoing  assumption  not  be  correct,  the  projected 
December  1990  completion  date  will  be  extended  further." 

On  cross-examination  by  Crown  Counsel,  Mr.  Wright,  at  page  10  of  the 
transcript  stated: 

Q.  And  have  you  undertaken  any  studies  in  regard  to  any  contingencies 
plans,  in  regard  to  the  berms,  should  the  matter  be  extended  to 
December  of  1990? 
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A. 

Yes,  in  fact,  we  have  been  working  with  the  Industry  in  guiding 
them,  or  advising  them,  on  means  to  increase  the  capacity  of  their 
system,  recognizing  that  on  the  one  hand  we  don't  feel  that  the 
Town,  the  joint  project  with  the  Town  will  move  immediately,  and 
looking  at  means  of  preventing  the  sort  of  thing  that  happened  last 
year  from  re-occurring.  In  fact,  I have  provided  a letter  report 
approximately  three  weeks  ago  to  the  Industry  on  that  very  matter. 

Q. 

To  date  there's  been  nothing  but  words,  though,  I take  it? 

A. 

No,  there's,  in  fact  I would  say  that  the  cell  capacity  had 
increased  by  probably  roughly  speaking  25  to  30%  over  what  it  was  in 
the  Fall  of  last  year.  They  have  constructed  new  cells. 

Q. 

Are  these  constructed  according  to  any  engineering  standards? 

A. 

The  cells  are  constructed  in  the  same  manner  as  the  previous  ones, 
and  in  fact  with  the  objective  of  being. 

Q. 

The  previous  one  would  be  the  ones  we've  had  the  problem  with? 

A. 

Correct,  they  have  been  constructed  to  hold  liquid  during  the  spring 
to  a depth  of  12  inches,  in  which  case  there  would  be  no  chance  of 
failure  of  those  berms. 

Q. 

Unless  it  exceed  12  inches? 

A. 

Unless  it  exceed  12  inches,  correct. 

Q. 

But,  essentially,  we  ended  up  with  more  berms  of  the  same  quality  we 
had  before? 

A. 

Right,  but  of  course  that  means  that  the  depth  of  liquid  in  those 
berms  will  be  maintained  at  a much  lower  level  because  of  this 
additional  capacity. 

Q. 

And,  essentially,  the  berms  before  were  loose  soil,  which  were 
subject  to  erosion? 

A. 

They  are,  but  you  must  recognize  that  the  bottom  of  those  berms  are 
anywhere  from  10  to  30  feet,  and  when  you  are  putting  12  inches  of 
liquid  in  there,  there  is  no  chance  of  failure  of  those  berms,  so 
the  objective  has  been  to  get  additional  capacity  in  building  these 
new  berms,  or  expanding  the  existing  ones  to  keep  that  liquid  depth 
to  no  greater  than  the  12  inches.  That's  the  objective  that  we've 
been  setting  for  the  industry. 

Counsel  for  Oxford  submits  that  the  learned  Sentencing  Judge  erred  in 
imposing  a fine  of  $6,000,  and  that  the  said  fine  was  excessive.  He  refers  to 
the  decision  of  Chief  Justice  Stuart,  of  the  Territorial  Court  of  the  Yukon, 
in  R.  V.  United  Keno  Hill  Mines  Ltd.  (1980)  10  C.E.L.R.  43,  and  in  particular. 
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at  page  49,  where  Stuart,  C.J.,  stated  the  factors  which  should  be  taken  into 
consideration  in  this  type  of  case,  being: 

"(a)  Criminality  of  conduct.  The  severity  of  punishment 
should  be  directly  related  to  the  degree  of  criminality 
inherent  in  the  manner  of  committing  the  offence. 

Accidents,  innocent  mistakes,  and  not  reasonably  foreseen 
events  are  less  damnable  than  willful  surreptious 
violations. . . . 

(b)  Extent  of  attempts  to  comply.  A corporation  should 
not  be  harshly  punished  if  evidence  indicates  diligent 
attempts  to  comply  with  government  regulations.... 

(c)  Remorse.  Talk  is  cheap,  actions  speak  much  clearer 
to  the  Courts  about  the  degree  of  corporate  contrition 
than  the  smoothest  of  apologies  enunciated  by  counsel.... 

(d)  Size  of  corporation.  Courts  take  judicial  notice  to 

the  size  and  wealth  of  a corporation The  larger  the 

corporation,  the  larger  the  fine.  Conversely,  smaller 
operations  are  not  fined  as  severely  for  similar 
offences 

(e)  Profits  realized  by  offence.  Courts  attempt  to 
ascertain  the  amount  of  profit  or  savings  realized  by  the 
Corporation  as  a consequence  of  the  offence.... 

(f)  Criminal  record.  A prior  criminal  record  is 
especially  important  in  sentencing  corporations.  Similar 
recidivistic  conduct  raises  an  assumption  that  the 
corporation  is  more  concerned  about  profit  than 
compliance...." 

In  R.  V.  Keno  Hill  Mines  Ltd.,  a fine  of  $1,500  was  imposed.  Counsel 
also  cited  the  following  cases,  stating  the  amount  of  fine  imposed  being:  r. 
vs.  Enheat  Corporated  (1985)  4 F.P.R.  205,  where  Cole,  Provincial  Court  Judge, 
imposed  a fine  of  $1,000;  r.  surette  Battery  company  Limited  (unreported) 
October  31st,  1988,  where  Judge  Cole  imposed  a fine  of  $500;  r.  v.  Mccain 
Foods  Limited  (1984)  4 F.P.R.  300,  where  the  New  Brunswick  Provincial  Court 
imposed  a fine  of  $1.00  in  respect  of  each  of  eight  counts;  r.  v.  western 
stevedoring  Company  (1984)  13  C.E.L.R.  159,  where  on  Appeal  the  County  Court 
of  British  Columbia  reduced  a fine  of  $35,000  to  $2,000,  and  R.  V.  MacMillan 
Bioedei  Limited  (B.C.  County  Court  No.  CR127,  January  20th,  1983) 
(unreported),  where  a $4,000  fine  was  upheld  in  respect  to  the  second  offence, 
where  $1,000  fine  had  been  imposed  with  respect  to  the  first  offence. 

Also  on  behalf  of  Oxford,  it  was  submitted  that  the  Order  pursuant  to 
Section  41(2)  of  the  Fisheries  Act  imposed  by  the  Court  as  part  of  the 
sentence,  which  required  large  sums  of  money  to  be  spent  by  Oxford  must  be 
taken  into  consideration  in  arriving  at  the  amount  of  fine  imposed.  In 
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support  of  this  argument.  Counsel  refers  to  r.  v.  chet  construction  Limited 
(1985)  4 F.P.R. , 71,  and  r.  v.  Placer  Development  Limited  (1985)  4 F.P.R.  366. 
In  both  of  these  cases  the  Sentencing  Judge  took  into  consideration  and 
reduced  the  fine  to  a minimum  amount  based  on  the  Order  imposed  against  the 
Company  under  Section  33(7)  of  the  Fisheries  Act,  now  Section  41(2). 

Counsel  on  behalf  of  the  Crown  submits  that  the  fine  of  $6,000  was 
appropriate  under  the  circumstances,  and  should  be  upheld.  He  refers  to  the 
environment  adjacent  to  Oxford's  plant  as  being  a recreational  watershed 
popular  for  fishing,  which  requires  its  users  to  exercise  special  care.  It  is 
submitted  that  a similar  problem  had  occurred  in  the  past  and  although  no 
charge  had  been  laid  against  Oxford,  they  had  knowledge  of  the  possibility  of 
a second  accident  occurring,  and  should  have  been  prepared  to  act  quickly  to 
prevent  the  same.  Further,  it  is  submitted  that  Oxford  is  a significant 
corporate  employer,  not  a small  private  company,  and  the  fine  imposed  is 
appropriate  for  such  an  operation. 

Crown  Counsel  refers  to  R.  v.  New  Brunswick  Coal  Limited  (1987)  4 F.P.R. 
317,  where  in  imposing  a fine  of  $4,000,  Judge  Hazen  stated  at  page  327: 

"...  And  while  it  wasn't  done  deliberately  or  on  purpose, 
its  the  sort  of  thing  that  shouldn't  have  occurred.  And  I 
do  think  that  really  in  this  particular  case,  there's  only 
one  reason  for  sentencing  and  that  is  really  to  deter 
others,  to  have  other  similar  companies,  and  regardless  of 
size,  take  a look  and  find  out  that  if  they're  in  an  areas 
where  there  are  streams,  where  it's  vital  and  important  to 
protect  the  environment,  that  they  look  at  that  and  they 

consider  it  before  they  taken  any  action I do  find 

that  whether  or  not  there  was  actual  damage,  and  in  this 
case  there  was  nothing  to  indicate  actual  damage  ever 
shown  during  the  trial,  but  that  is  in  fact  secondary..." 

Crown  Counsel  also  referred  to  the  following  decisions,  and  the  fines 
imposed:  r.  v.  c.i.p.  inc.  (1986),  4 F.P.R.  75,  where  a find  of  $10,000  was 
imposed  by  the  British  Columbia  Provincial  Court  and  r.  v.  Churchill 
Corporation  Ltd.  (1971),  5 C.C.C.  (2d)  319,  where  a fine  of  $5,000  was 
imposed. 

In  sentencing,  each  case  must  be  considered  on  the  factual  situation 
before  the  Sentencing  Judge.  In  the  present  case,  no  evidence  had  been 
called,  and  the  Sentencing  Judge  relied  on  the  submissions  of  Counsel. 

Judge  Cole,  in  sentencing,  said  in  part  as  follows: 

Anyway,  I don't  need  to  go  into  a long  political 
dissertation  about  the  need  for  it.  The  need  has  been 
recognized  and  that  is  why  the  Act  is  in  place  and  that  is 
why  this  prosecution  is  taking  place  but  I wish  to  point 
out  that  in  applying  the  Act  I am  aware  of  the  social 
backdrop  in  which  it  is  being  applied. 
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Again,  the  fact  that  it's  gone  on  for  fourteen  years  and 
somebody  has  gotten  away  with  something  is  no  reason  to 
allow  it  to  continue.  Now  we  know  better,  now  we  have  the 
tools  in  place  to  do  something  about  it,  and  now  the 
transgressor,  in  this  case  Oxford  Frozen  Foods  Limited, 
needs  the  appropriate  incentive,  namely  problems  on  the 
profit  and  loss  sheet  which  is  what  companies  know  most 
about,  they  don't  have  soles,  (souls)  to  get  on  with  the 
job  of  doing  what  is  expected  of  them  and  therefore  a fine 
would  be  an  appropriate  kind  of  an  offence  because  it  is  a 
deterrent  and  to  be  of  any  significance  it  can't  be  like 
an  individual  deterrent,  six  hundred  dollars  for  somebody 
who  drives  while  impaired,  we're  talking  about  a company 
with  substantial  assets,  I presume  (sic)  if  it  employs 
that  many  people,  the  best  way  to  affect  a deterrence 
there  is  to  impose  a meaningful  fine.  Not  a nominal  fine, 
not  something  that  won't  deter,  because  companies  do  not 
get  particularly  embarrassed  and  as  I say  don't  of 
themselves  have  a conscience.  What  the  companies 
understand  is  profit  and  loss  sheets  and  fines  affect 
those. 

I think  an  appropriate  fine  in  this  particular  situation 
for  this  one  spill,  keeping  in  mind  that  no  amount  of 
money  can  repair  the  damage  that  may  have  been  done  and 
also  keeping  in  mind  in  this  particular  case  that  the 
damage  may  have  been  minimal  because  of  the  high  dilution 
of  the  substances  with  water  in  this  particular  case,  an 
appropriate  fine  would  be  in  my  opinion  six 
thousand  dollars  to  be  paid  within  two  weeks  of  today's 
date." 

Clearly,  Judge  Cole,  in  arriving  at  the  amount  of  the  fine,  placed  a 
great  deal  of  emphasis  on  the  deterrent  aspect  of  his  sentence.  He  appeared 
to  take  into  consideration  factors  which  were  not  before  him,  and  undoubtedly 
was  influenced  by  his  personal  knowledge,  and  improperly  took  judicial  notice 
of  factors  which  should  not  have  been  considered. 

The  following  excerpt  from  i?.  v.  Robinson's  Trucking  Ltd . ^ (1984)  4 
F.P.R.  399  is  relevant.  Bourassa,  Terr.  Ct.  J.,  at  403,  said: 

"Clearly,  consent  of  the  Defendant  or  Counsel  is  not  a 
prerequisite  for  the  invocation  of  the  power  contained  in 
Section  33(7); 

under  the  Order  issued  as  part  of  the  sentence  is  taken  into  consideration. 

In  Jackson  Brs.  Logging  Co.  Ltd. , (1983)  14  C.C.C.  (3rd)  1,  Hoddard, 
C.C.J.,  at  p.  2,  stated: 
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"By  reason  of  ss.31(4)  and  33(7)  the  court  may  also  order 
the  offender  "to  take  such  action  specified  in  the  order 
as,  in  the  opinion  of  the  court,  will  or  is  likely  to 
prevent  the  commission  of  any  further  such  offence." 

Although  the  English  text  suggests  that  such  an  order  is  additional  to 
any  "punishment"  imposed,  the  French  text  makes  it  clear  that  it  is  also  to  be 
considered  part  of  the  punishment.  Certainly,  the  order  sought  by  the  Crown 
would  result  in  considerable  expense  to  the  accused.  For  these  reasons  I 
propose  to  take  into  account  any  mandatory  order  I might  make  in  determining 
the  amount  of  the  fine.  However,  I cannot  accede  to  the  submission  on  behalf 
of  Jackson  Bros,  that  such  an  order  should  replace  a fine.  The  words  of 
s.33(7)  of  the  Fisheries  Act,  in  both  the  English  and  French  versions,  make 
that  impossible.  A fine  or  a period  of  imprisonment  must  be  the  basic 
punishment. " 

I find  that  an  appropriate  fine  in  this  case  would  be  the  sums  of  4,000, 
and  the  sentence  will  be  varied  accordingly. 

In  regard  to  the  requirements  set  out  in  Schedule  "A",  in  the  Order  made 
by  the  Sentencing  Judge,  Counsel  for  Oxford  submits  that  the  Court  may  only 
make  such  Orders  as  would  prevent  a commission  of  offences  of  the  nature  which 
the  Accused  has  been  charged.  An  examination  of  the  Order  would  indicate  that 
this  would  be  the  effect  if  the  said  Order  is  implemented. 

Oxford's  submission  as  to  Schedule  "A"  of  the  Order  are  four-fold,  as  set 
out  in  the  issues  raised  in  its  appeal. 

Oxford's  Counsel,  in  his  submissions  to  the  Sentencing  Judge  with  respect 
to  Schedule  "A"  of  the  Order,  had  agreed  to  the  terms  of  the  Order,  and  in 
fact  referred  to  it  as  a Consent  Order.  The  terms  of  the  Order  had  been 
reviewed  by  consultants  for  Oxford,  and  at  their  suggestion  certain  changes 
had  been  made  prior  to  the  sentencing  hearing.  The  only  concern  raised  at  the 
sentencing  hearing  by  Oxford's  Counsel  was  in  respect  to  the  time  frame  in 
which  the  mandatory  environmental  control  program  would  come  into  force,  and 
of  course,  with  paragraph  3 added  on  his  own  volition,  by  the  Sentencing 
Judge.  Oxford's  Counsel,  at  the  sentencing  hearing,  suggested  that  the  Order 
should  contain  provisions  for  an  extension  of  the  mandatory  period,  if  it 
should  become  necessary  on  a subsequent  date,  by  allowing  an  application  to 
the  Court  for  an  extension  of  the  time  period. 

Crown  Counsel  submits  that  as  Oxford  was  aware  in  advance  of  the 
sentencing  hearing  the  terms  of  the  Order,  that  it  is  not  now  open  for 
argument  on  appeal,  as  this  is  an  attempt  to  re-hear  the  original  sentencing, 
rather  than  requesting  the  Court  to  consider  the  fitness  of  the  sentence 
imposed,  as  is  provided  in  Section  822(6)  of  the  criminal  code, 

I agree  with  submissions  of  Crown  Counsel  that  it  would  be  an  abused  of 
the  process  if  this  Court  on  appeal  were  to  consider  matters  which  had  been 
agreed  to  by  Oxford  at  the  original  sentencing  hearing,  and  make  changes  at 
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this  time  to  the  portions  of  an  Order  consented  to  by  Council  for  both 
parties. 

The  two  issues  which  are  for  consideration  are: 

1.  Did  the  learned  Sentencing  Judge  err  by  inserting  the 
third  paragraph  in  the  schedule  of  the  Order,  which  reads: 

"If  such  a plan  is  developed  and  deemed  to  be  acceptable 
by  the  aforementioned  parties,  then  such  a plan  shall  be 
implemented  in  its  entirety  within  eighteen  months  of  the 
date  of  this  Order." 

2.  Did  the  learned  Trial  Judge  err  in  not  granting  the 
application  of  Oxford's  Counsel  to  include  in  the  schedule 
of  the  Order  a provision  allowing  the  parties  to  return  to 
the  Court  for  an  extension  at  a later  date,  if  necessary? 

The  evidence  of  Patrick  J.  Wright  was  allowed  to  be  entered  at  the  appeal 
hearing  for  the  specific  purpose  of  determining  the  possible  or  impossibility 
of  Oxford  meeting  the  time  frame  as  set  out  by  the  learned  Judge  in 
paragraph  3 of  Schedule  "A".  It  is  clear  from  Mr.  Wright's  evidence  that  this 
time  frame  will  be  impossible  to  meet.  I find  that  the  paragraph  3 of 
Schedule  "A"  should  be  deleted  in  its  entirety. 

Oxford's  Counsel  submits  that  the  Learned  Sentencing  Judge  erred  in 
holding  that  he  did  not  have  jurisdiction  to  include  provisions  in  the  Order 
to  provide  for  granting  of  an  extension  or  variation  on  motions  of  the  parties 
at  a later  date. 

It  is  submitted  that  under  the  circumstances  of  the  present  case  it  is 
possible  that  a variation  may  be  required  at  a later  date.  If  Oxford  should 
demonstrate  to  the  Court  that  it  was  significantly  increasing  the  capacity  of 
its  facilities  for  disposal  of  its  plant  waste  water,  and  acting  in  good  faith 
in  upgrading  the  system  by  interim  measures,  then  the  Court  would  look 
favorably  upon  the  granting  of  additional  time  to  complete  the  work  if  it  was 
proved  to  the  Court's  satisfaction  that  the  time  frame  for  implementation  was 
impossible. 

In  support  of  its  arguments  Counsel  submits  that  in  r.  vs.  Placer 
Developments  Ltd.  the  Order  granted  by  the  Court  contained  the  following 
clause: 


"Either  party  may,  upon  ten  days  written  notice,  have  the 
contents  of  this  Order  reviewed  by  the  court." 

On  behalf  of  the  Crown,  it  is  submitted  that  allowing  an  extension  of 
time  by  application  to  the  Court  would  detract  from  the  whole  purpose  of  the 
Order.  The  operation  of  Oxford  requires  correction  without  delay  to  avoid 
further  damage  to  the  environment;  further,  the  offence  occurred  due  to 
Oxford's  own  failure  to  take  necessary  environmental  precautions,  and  the 
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eighteen  month  period  of  time  should  be  more  than  sufficient  to  make  the 
required  alterations. 

It  would  appear  that  both  parties  could  benefit  from  the  inclusion  in  the 
Order  of  provisions  permitting  some  degree  of  flexibility  in  allowing  either 
party  to  return  to  the  sentencing  court  for  further  directions  as  to  the  time 
frame  of  completing  the  remedial  work  upon  additional  evidence  being 
available. 

If  Oxford  should  find  it  impossible  to  implement  in  its  entirety  the 
waste  management  strategy  for  upgrading  their  waste  treatment  system 
procedures,  either  in  cooperation  with  the  Town  of  Oxford  or  on  their  own, 
then  it  would  appear  to  be  just  that  they  be  allowed  an  extension  provided 
this  request  is  supported  by  proper  evidence.  Also,  it  would  be  important 
that  evidence  be  available  that  the  environment  would  be  completely  protected 
during  the  period  of  this  extension  through  steps  being  taken  which  would 
implement  in  part  the  mandatory  provisions  of  the  Order. 

On  the  other  hand,  if  the  Crown  was  of  the  opinion  that  Oxford  was 
abusing  the  time  frame  allowed  them  by  not  proceeding  with  diligence  to  seek 
the  required  funding,  or  in  providing  the  waste  management  strategy  for 
upgrading  their  waste  treatment  system  in  concert  with  the  Town  of  Oxford,  or 
on  its  own,  then  it  could  turn  to  the  Court  to  seek  an  Order  requiring  Oxford 
to  implementy  the  mandatory  portions  of  the  plan  without  further  delay. 

I find  that  it  would  be  proper  and  just  to  both  parties  that  the 
following  clause  be  added  at  the  end  of  the  Order  granted  herein: 

"Either  party  may,  upon  fifteen  days  written  notice,  have 
the  contents  of  this  Order  reviewed  by  the  Court." 

In  summary,  I would  allow  the  Appeal  by: 

(A)  Varying  the  amount  of  the  fine  imposed  from  $6,000.00 
to  $4,000.00. 

(B)  Deleting  all  of  the  third  paragraph  in  Schedule  "A" 
of  the  Order  imposed  by  the  sentencing  Judge. 

(C)  Adding  the  following  clause  at  the  end  of  the  Order: 

"Either  party  may,  upon  fifteen  days  written  notice, 
have  the  contents  of  this  Order  reviewed  by  the 
Court. " 

I would  affirm  all  the  other  terms  and  conditions  of  the  Order  and 
Schedule  "A"  thereto. 

Although  Oxford  has  been  partially  successful  in  its  Appeal,  I find  in  my 
discretion  that  this  is  an  appropriate  case  where  each  party  shall  bear  its 
own  costs,  and  I so  order. 
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BRITISH  COLUMBIA  COUNTY  COURT 

R.  V.  PRINCE  GEORGE  WOOD  PRESERVING  LTD. 

CURTIS,  County  Ct.  J.  Prince  George,  December  15,  1986 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  and  33(2)  (now 
ss.  35(1)  and  36{3)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  s.  33(8)  - 
employer  liability  for  employee  actions  (now  s.  41(3)  Fisheries  Act  R.S.C. 
1985,  c.  F-14,  as  amended)  the  due  diligence  defence  mentioned  in  33(8)  does 
not  apply  to  prosecutions  under  s.  31(1)  [now  35(1)]  - successful  due 
diligence  defence  on  the  grounds  that  all  reasonable  care  was  taken. 

Defences  - due  diligence  - the  due  diligence  defence  mentioned  in  33(8) 
(now  S.  41(3)  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  does  not  apply 
to  prosecutions  under  s.  31(1)  (now  s.  35(1)  Fisheries  Act  R.S.C.  1985,  c. 
F-14,  as  amended)  - due  diligence  defence  not  only  successful  where  accused 
believes  in  a mistaken  set  of  facts  rendering  its  acts  innocent  - test  is  also 
whether  all  reasonable  care  was  taken. 

Harmful  Activity,  Pollutant  and  Water  Body:  Roads  in  a licensed  logging 
area  creating  siltation  in  the  Bowron  River,  Prince  George,  B.C. 

Summary;  The  defendants  had  a timber  license  with  the  province. 
Siltation  occurred  from  a logging  road  on  the  defendant's  timber  license 
territory.  The  provincial  forestry  department  notified  the  defendants  of  the 
siltation  in  early  April  and  the  defendants  then  constructed  water  bars 
(ditches  across  the  road)  in  accordance  with  the  usual  practice.  The  timber 
license  required  the  defendants  to  "maintain  all  roads  constructed  in 
connection  with  this  license",  and  clean  ditches  and  culverts  and  construct 
water  bars  upon  the  request  of  the  provincial  forestry  department.  The 
evidence  demonstrated  that  the  logging  road  was  neither  built  nor  last  used  by 
the  defendant  logging  company. 

The  Crown  appealed  the  lower  court's  acquittal  of  the  defendants  on  a due 
diligence  defence  on  the  ground  that  the  accused  did  not  really  believe  in  the 
mistaken  set  of  facts  which  it  claimed  rendered  its  behaviour  (i.e.  not 
cleaning  out  the  culverts)  innocent.  The  court  of  appeal  found  that  there 
could  not  have  been  a conviction  regardless  of  whether  or  not  the  defendants 
demonstrated  due  diligence  because  on  the  evidence  the  logging  road  was 
neither  built  nor  last  used  by  the  defendant  logging  company.  However,  the 
appeal  court  considered  the  definition  of  due  diligence.  While  the  due 
diligence  defence  is  often  described  as  a reasonable  mistake  of  fact,  the  real 
test  is  whether  or  not  the  defendants  acted  with  reasonable  care  in  the 
circumstances.  The  trial  judge  found  that  the  lack  of  water  bars  caused  the 
siltation,  but  the  Crown  failed  to  prove  to  what  degree  culvert  cleaning 
contributed  to  the  problem.  The  trial  judge's  findings  of  fact  were  all 
reasonable  to  infer  on  the  evidence  and  therefore,  by  building  water  bars,  it 
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was  also  reasonable  to  infer  that  the  defendants  acted  with  reasonable  care 
and  thereby  established  a successful  defence  of  due  diligence. 

Held:  The  appeal  is  dismissed,  the  trial  judge's  decision  to  acquit  the 

defendants  is  upheld. 

Editor's  Note:  The  court  appears  to  have  overlooked  31(4)  [now  41(3)] 
which  states  that  the  due  diligence  defence  applies  to  both  habitat  and 
pollution  provisions. 
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R.  C.  PRINCE  GEORGE  WOOD  PRESERVING  LTD. 


CURTIS,  County  Ct.  J. 


Prince  George,  15  d^cembre  1986 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS,  PAR. 
31(1)  ET  33(2)  (MAINTENANT  LES  PAR.  35(1)  ET  36(3)  DE  LA  LOI  SUR  LES  PECHES, 
L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  PAR.  33(8)  (MAINTENANT  LE  PAR. 
41(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  . 
LA  DEFENSE  DE  DILIGENCE  RAISONNABLE  VISEE  AU  PAR.  33(8)  NE  S' APPLIQUE  PAS  AUX 
POURSUITES  INTENTEES  EN  VERTU  DU  PAJ?.  31(1)  - DILIGENCE  RAISONNABLE  INVOQUEE 
AVEC  SUCCES  POUR  LE  MOTIF  QUE  TOUTES  LES  MESURES  RAISONNABLES  AVAIENT  ETE 
PRISES. 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - LA  DEFENSE  DE  LA  DILIGENCE 
RAISONNABLE  VISEE  AU  PAR.  33(8)  (MAINTENANT  LE  PAR  41(3))  NE  S' APPLIQUE  PAS 
AUX  POURSUITES  INTENTEES  EN  VERTU  DU  PAR.  31(1)  (MAINTENANT  LE  PAR.  35(1))  - 
LA  DILIGENCE  RAISONNABLE  N'EST  PAS  SEULEMENT  INVOQUEE  AVEC  SUCCES  LORSQUE 
L 'ACCUSEE  SE  FONDE  SUR  UNE  PERCEPTION  ERRONEE  DES  FAITS,  LAQUELLE  LA 
DECHARGERAIT  DE  TOUTE  RESPONST^ILITE  A L 'EGARD  DE  SES  ACTES  - IL  FAUT  AUSSI 
DETERMINER  SI  LES  MESURES  RAISONNABLES  ONT  ETE  PRISES. 

ACTIVITES  PREJUDICIABLES , POLLUANT  ET  COURS  D'EAU  : ENVASEMENT  DE  LA 
RIVIERE  BOWRON,  A PRINCE  GEORGE  (C.-B.),  DU  A L' EROSION  DES  ROUTES  SITUEES 
DANS  UN  BLOC  D ' EXPLOITATION  ENREGISTRE. 

RESUME  : LA  DEFENDERESSE  ETAIT  TITULAIRE  D'UN  PERMIS  D ' EXPLOITATION 
FORESTIERE  DELIVRE  PAR  LA  PROVINCE.  LES  DEPOTS  DE  SEDIMENTS  PROVENAIENT  D'UNE 
ROUTE  SUR  LE  BLOC  D ' EXPLOITATION  ENREGISTRE  DE  LA  DEFENDERESSE.  AU  DEBUT 
D'AVRIL,  LE  MINISTERE  PROVINCIAL  DES  FORETS  A AVISE  LA  DEFENDERESSE  DE 
L' ENVASEMENT  DE  LA  RIVIERE.  LA  DEFENDERESSE  A CONSTRUITDES  CASSIS  EN 
CONFORMITE  AVEC  LES  PRATIQUES  USUELLES.  LE  PERMIS  D ' EXPLOITATION  FORESTIERE 
OBLIGEAIT  LA  DEFENDERESSE  A «ENTRETENIR  TOUTES  LES  ROUTES  CONSTRUITES  AUX  FINS 
DE  SON  EXPLOITATION)) , DE  NETTOYER  LES  FOSSES  ET  LES  CANIVEAUX  ET  DE  CONSTRUIRE 
LES  CASSIS  A LA  DEMANDS  DU  MINISTERE  PROVINCIAL  DES  FORETS.  LA  PREUVE  PERMET 
DE  CONCLURE  QUE  LA  SOCIETE  D ' EXPLOITATION  DEFENDERESSE  N'AVAIT  NI  CONSTRUIT  NI 
UTILISE  DERNIEREMENT  LA  ROUTE  D ' EXPLOITATION. 

VU  L ' ACQUITTEMENT  DE  LA  DEFENDERESSE  POUR  LE  MOTIF  QUE  CELLE-CI  AVAIT 
FAIT  PREUVE  DE  DILIGENCE  RAISONNT^BLE , LA  COURONNE  A FAIT  APPEL  ET  A INVOQUE 
QUE  L' ACCUSEE  N' ETAIT  PAS  VRAIMENT  CONVAINCUE  DE  CETTE  MEPRISE  QUI , SELON  LA 
DEFENDERESSE,  LA  DECHARGE  DE  TOUTE  RESPONSABILITE  A L' EGARD  DE  SA  CONDUITS 
(C.-A-D.  OMISSION  DE  NETTOYER  LES  CANIVEAUX)  . LA  COUR  D' APPEL  A DECLARE  QU ' IL 
NE  POUVAIT  Y AVOIR  CULPABILITE,  QUE  LA  DEFENDERESSE  AIT  FAIT  PREUVE  DE 
DILIGENCE  RAISONNABLE  OU  NON,  CAR  LA  PREUVE  MONTRE  QUE  LA  SOCIETE 
D ' EXPLOITATION  DEFENDERESSE  N'AVAIT  NI  CONSTRUIT  NI  UTILISE  DERNIEREMENT  LA 
ROUTE  D' EXPLOITATION.  TOUTEFOIS,  LA  COUR  D' APPEL  A EXAMINE  LA  DEFINITION  DE 
((DILIGENCE  RAISONNABLE)) . LA  DILIGENCE  RAISONNABLE  EST  SOUVENT  DEFINIE  COMME 
ETANT  UNE  ERREUR  RAISONNABLE  DE  FAIT,  MATS  LA  QUESTION  ESSENTIELLE  EN  L 'ESPECE 
EST  DE  SVAOIR  SI  LA  DEFENDERESSE  A PRIS  LES  MESURES  RAISONNABLES  COMPTE  TENU 
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DBS  CIRCONSTANCES . LE  JUGE  DE  PREMIERE  INSTANCE  A CONCLU  QUE  L' ABSENCE  DE 
CASSIS  AVAIT  CAUSE  L ' ENVASEMENT,  MAIS  LA  COURONNE  N'A  PAS  ETABLI  DANS  QUELLE 
HESURE  LE  NETTOYAGE  DBS  CANIVEAUX  AURAIT  PU  REMEDIER  A LA  SITUATION.  SELON  LA 
PREUVE  PRODUITE,  LES  CONCLUSIONS  DU  JUGE  DE  PREMIERE  INSTANCE  ETAIENT 
RAISONNABLES  ET  PAR  CONSEQUENT,  IL  ETAIT  AUSSI  RAISONNABLE  DE  CONCLURE  QUE  LA 
DEFENDERESSE , EN  CONSTRUISANT  LES  CASSIS,  AVAIT  PRIS  LES  MESURES  RAISONNABLES 
ET  AVAIT  FAIT  PREUVE  DE  DILIGENCE  RAISONNABLE. 

DECISION  : L 'APPEL  EST  REJETE;  LA  COUR  CONFIRME  L ' ACQUITTEMENT  DE  LA 
DEFENDERESSE  PAR  LE  JUGE  DE  PREMIERE  INSTANCE. 

NOTE  DE  REDACTEUR  : LA  COURT  A APPAREMENT  OUBLIEE  PAR  31(4)  [MAINTENANT 
LE  PAR.  41(3)]  QUI  STIPULE  QUE  LA  DEFENCE  DE  DILIGENCE  RAISONNABLE  S 'APPLIQUE 
EGALEMENT  AUX  CONTRAVENTIONS  CONTRE  L 'HABITAT  ET  DE  LA  POLLUTION. 


Cases/Jurisprudence  : r.  v.  atq  of  sauit  ste.  Marie  (1978)  21  N.R.  295, 
85  D.L.R.  (3d)  161,  40  C.C.C.  (2d)  353,  3 C.R.  (3d)  30  (S.C.C.);  rev'g  13  O.R. 
(2d)  113,  70  D.L.R.  (3d)  430,  30  C.C.C.  (2d)  257. 

R.  V.  Sim  Fishing  Ltd.  (1983)  49  B.C.L.R.  65  (C.A.) 

Proudman  v.  Dayman  (1941)  67  C.L.R.  536  (Australia). 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Loi  sur  les  pecheries ^ S.R.C.  1970  ch.  F-14,  et  ses  modifications; 
maintenant  de  la  Loi  sur  les  pechest  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 
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REASONS/MOTIF: 

David  E.M.  Jenkins,  for  the  Respondent  (Company). 

Digby  R.  Kier,  Q.C.,  for  the  Appellant  (Crown). 

CURTIS,  County  Ct.  J.:  This  is  an  appeal  from  a dismissal  of  charges  laid 
under  sections  31(1)  and  33(2)  of  The  Fisheries  Act  RSC  1970  c.  F14.  The 
relevant  provisions  of  those  sections  read  as  follows: 

31(1)  No  person  shall  carry  on  any  work  or  undertaking 
that  results  in  the  harmful  alteration,  disruption  or 
destruction  of  fish  habitat. 

33(2)  ...  no  person  shall  deposit  or  permit  the  deposit  of 
a deleterious  substance  of  any  type  in  water  frequented  by 
fish  ... 

The  issue  in  this  appeal  is  whether  or  not  the  trial  judge  was  correct  in 
dismissing  the  charges  on  the  basis  of  a finding  that  the  Defendant  took  all 
reasonable  care  to  avoid  the  commission  of  the  acts  prohibited. 

Section  33(8)  provides: 

In  a prosecution  for  an  offence  under  this  section;  or 
section  33.4,  it  is  sufficient  proof  of  the  offence  to 
establish  that  it  was  committed  by  an  employee  or  agent  of 
the  accused  whether  or  not  the  employee  or  agent  is 
identified  or  has  been  prosecuted  for  the  offence  unless 
the  accused  establishes  that  the  offence  was  committed 
without  his  knowledge  or  consent  and  that  he  executed  all 
due  diligence  to  prevent  its  commission. 

In  my  opinion  the  question  of  due  diligence  raised  in  that  section  bears 
only  on  the  issue  of  whether  or  not  the  accused  is  by  the  terms  of  the  section 
liable  for  the  acts  of  an  employee  or  agent.  I note  that  the  section  does  not 
refer  to  proceedings  under  section  31(1).  That  being  so  there  is  open  to  the 
Respondent  the  defence  of  reasonable  care  as  to  set  out  in  the  case  of  Regina 
V.  City  of  Sault  Ste  Marie  (1978)  40  CCC  2nd  353  (SCC). 

The  Respondent  Prince  George  Wood  Preserving  Ltd.  carried  on  a logging 
operation  adjacent  to  the  Bowron  River  near  Prince  George,  B.C.  The  Timber 
Sale  License  provides: 

10.060  During  the  term  of  operations  under  this  license, 
the  licensee  shall  maintain  all  main  all-weather  roads 
constructed  in  connection  with  this  license  in  a condition 
satisfactory  to  the  licensor  for  use  by  normal  vehicular 
traffic  during  such  time  as  the  District  Manager  shall 
specify. 
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10.061  Upon  final  cessation  of  operations  or  on  annual 
termination  of  logging  operations  or  at  any  other  time  as 
instructed  by  the  Forest  Officer,  the  Licensee  shall  clean 
out  ditches  and  culverts  and  construct  the  number  of 
water-bars  or  open  culverts  to  the  specifications  and 
locations  to  the  satisfaction  of  the  Forest  officer  or 
take  other  measures  deemed  necessary  by  the  said  Forest 
Officer. 

On  April  2nd  1984  a Federal  Fisheries  Officer  noted  large  quantities  of 
silt  entering  the  Bowron  River.  He  traced  the  source  to  two  tributaries  of  a 
small  creek  in  the  vicinity  of  a logging  road  covered  by  the  Respondent's 
timber  license.  The  silt  was  found  to  be  a deleterious  substance  harmful  to 
fish. 


The  theory  of  the  prosecution  at  trial  based  on  the  evidence  of  the 
fisheries  officer  was  that  the  siltation  was  caused  by  failure  to  install 
proper  water  bars  on  the  road,  and  failure  to  ditch  and  culvert  the  roads 
properly  or  alternatively  to  clean  the  ditches  and  culverts. 

The  evidence  does  not  indicate  that  the  Respondent  built  the  road  in 
question.  It  does  show  that  a different  company,  Tac  Logging,  was  the  last  to 
use  the  road  before  the  2nd  of  April  1984.  In  view  of  the  foregoing  it  is  my 
opinion  that  the  Respondent  could  not  have  been  convicted  of  carrying  on  work 
that  resulted  in  the  harmful  disruption  of  fish  habitat  regardless  of  whether 
or  not  the  defence  of  reasonable  care  applies. 

The  Forest  Technician  who  testified  at  trial  stated  that  on  the  22nd  of 
March  he  inspected  the  area  concerned.  He  said,  "There  was  a build-up  of 
water  happening  because  the  culvert  was  frozen  but  I wasn't  too  concerned 
about  it  because  there  was  no  run-off  occurring,  no  siltation  at  the  time." 
He  did  not  contact  the  Respondent. 

The  technician  flew  over  the  area  March  30th  and  observed  siltation  going 
into  the  Bowron  River,  as  a result  of  which  a letter  dated  April  3rd,  1984 
(the  day  after  that  alleged  in  the  charge  of  permitting  the  deposit  of  a 
deleterious  substance)  was  sent  to  the  Respondent  which  it  received 
April  6,  1984.  Upon  receipt  of  instructions  from  the  Ministry,  the  Respondent 
carried  out  the  necessary  work  in  a satisfactory  manner. 

There  was  evidence  that  the  usual  industry  practice  was  to  carry  out 
water  barring  (ditches  across  the  road)  and  culvert  cleaning  work  as  and  when 
directed  by  the  Forestry  Department  and  to  wait  until  all  traffic  was  off  the 
road  before  installing  the  water  bars.  The  evidence  did  not  show  that  the 
work  in  question  was  work  called  for  upon  the  final  cessation  of  logging  or 
the  annual  termination  as  set  out  in  the  license. 

The  technician  stated  concerning  his  March  22nd  inspection,  "It  was  a 
potential  problem  and  maybe  I should  have  advised  them  but  I didn't." 
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The  trial  judge  found  that  the  failure  to  construct  water  bars  was  the 
primary  cause  of  the  siltation;  a finding  that  was  certainly  open  to  him  on 
the  evidence.  He  further  found  that  the  degree  to  which  failure  to  maintain 
ditches  and  culverts  contributed  to  the  siltation  was  uncertain.  I interpret 
this  to  mean  that  the  Crown  had  not  proven  that  the  failure  to  maintain 
ditches  and  culverts  caused  the  siltation,  which  was  also  a reasonable  finding 
based  on  the  evidence.  Accordingly  in  my  opinion  it  was  reasonable  to  infer 
that  in  following  the  usual  practice  with  respect  to  water  barring,  and  in 
acting  on  the  instructions  of  the  Ministry  of  Forests  the  Respondents  had  as 
of  April  2nd,  1986  exercised  all  reasonable  care  to  prevent  the  commission  of 
the  offence.  The  system  the  Respondents  were  following  was  to  act  on  the 
instructions  of  the  forestry  technician,  who  inspected  the  site  once  or  twice 
a week.  The  fact  that  this  system  was  effective  could  be  inferred  from  the 
technician's  statement  that  this  was  the  first  instance  of  siltation  he  was 
aware  of  in  the  area.  It  would  appear  that  it  may  have  broken  down  in  this 
instance  when  the  forest  technician  failed  to  appreciate  the  significance  of 
the  situation  he  observed  March  22,  1984. 

The  Appellant  has  argued  that  the  defence  of  due  diligence  (reasonable 
care)  is  not  available  because  there  was  no  positive  testimony  that  the 
Respondent  actually  reasonably  believed  in  a mistaken  set  of  facts,  which,  if 
true  would  render  its  acts  of  failing  to  clean  out  the  culverts  and  ditches 
innocent.  The  case  of  r.  v.  sim  Fishing  Ltd.  (1983)  49  BCLR  65  is  cited  as 
authority  for  this  contention.  As  I read  the  decision  in  the  case  of  Regina 
V.  City  of  sauit  ste.  Marie  40  ccc  (2nd)  353  5CC,  belief  in  a mistaken  set  of 
facts,  which,  if  true  would  render  the  acts  innocent  is  only  one  of  the  ways 
in  which  an  accused  can  prove  that  it  took  reasonable  care  to  avoid  the 
commission  of  the  offence.  In  his  reasons  in  the  city  of  sauit  ste.  Marie 
decision.  Chief  Justice  Dickson  states: 

P.  373: 

While  the  prosecution  must  prove  beyond  a reasonable  doubt 
that  the  defendant  committed  the  prohibited  act,  the 
defendant  must  only  establish  on  the  balance  of 
probabilities  that  he  has  a defence  of  reasonable  care. 

P.  375: 

Proof  of  the  prohibited  act  prima  facie  imports  the 
offence  but  the  accused  may  avoid  liability  by  proving 
that  he  took  reasonable  care. 

and  referring  to  the  case  of  Proudman  v.  Dayman  1941  67  CLR  536  p.  306: 

This  case  and  several  others  like  it  speak  of  the  defence 
as  being  that  of  reasonable  mistake  of  fact.  The  reason 
is  that  the  offences  in  question  have  generally  turned  on 
the  possession  by  a person  or  place  of  an  unlawful  status, 
and  the  accused's  defence  was  that  he  reasonable  [sic]  did 
not  know  of  this  status,  e.g.  permitting  an  unlicensed 
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person  to  drive,  or  lacking  a valid  license  oneself,  or 
being  the  owner  of  property  in  a dangerous  condition.  In 
such  cases  negligence  consists  of  an  unreasonable  failure 
to  know  the  facts  which  constitute  the  offence.  It  is 
clear  however,  that  in  principle  the  defence  is  that  all 
reasonable  care  was  taken.  In  other  circumstances  the 
issue  will  be  whether  the  accused's  behavior  was  negligent 
in  bringing  about  the  forbidden  event  when  he  knew  the 
relevant  facts.  Once  the  defence  of  reasonable  mistake  of 
fact  is  accepted,  there  is  no  barrier  to  acceptance  of  the 
other  consistent  part  of  a defence  of  due  diligence. 

Counsel  for  the  Appellant  in  his  argument  made  the  comment  that  someone 
must  be  responsible.  That  of  course  does  not  justify  holding  the  Respondent 
to  blame.  The  wording  of  the  Timber  Sale  and  the  industry  practice  indicate 
that  a measure  of  responsibility  is  taken  by  the  Provincial  Ministry  of 
Forests.  In  the  city  of  sauit  ste.  Marie  decision  Chief  Justice  Dickson  notes 
(p.  317): 

As  Devlin,  J.  noted  in  Reynolds  v.  G.H.  Murlin  & Son  Ltd. 

[1951]  2 KB  135  at  p.  149.  "a  man  may  be  responsible  for 
the  acts  of  his  servants,  or  even  for  defects  in  his 
business  arrangements,  because  it  can  fairly  be  said  that 
by  such  sanctions  citizens  are  induced  to  keep  themselves 
and  their  organizations  up  to  the  mark."  Devlin  J.  added, 
however:  "if  a man  is  punished  because  of  an  act  done  by 
another,  whom  he  cannot  reasonably  be  expected  to 
influence  or  control,  the  law  is  engaged,  not  in  punishing 
thoughtlessness  or  inefficiency,  and  thereby  promoting  the 
welfare  of  the  community,  but  pouncing  on  the  most 
convenient  victim." 

I find  that  on  the  evidence  adduced  at  the  trial  of  this  matter  it  was 
open  to  the  trial  judge  to  find  that  the  defence  of  reasonable  care  had  been 
established  and  accordingly  I dismiss  the  appeal. 

Although  the  transcript  of  the  trial  would  appear  to  indicate  that  the 
case  was  decided  on  a no  evidence  motion,  the  submissions  of  counsel  were  not 
recorded.  I have  concluded  from  the  reasons  given  and  from  the  notice  of 
appeal  filed  that  at  some  point  in  argument  the  defence  of  due  diligence  or 
reasonable  care  became  the  issue  and  for  that  reason  I decline  to  deal  with 
this  matter  on  the  basis  that  the  decision  was  on  the  no  evidence  motion  only. 
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YUKON  TERRITORIAL  COURT 
R.  V.  QUEENSTAKE  RESOURCES  LTD. 

HUDSON,  Terr.  Ct.  J.  Whitehorse,  July  27,  1990 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - guilty  plea  to  one  count 
- negligence  - $10,000  fine  on  guilty  plea. 

Sentencing  - guilty  plea  - $10,000  fine  - general  deterrence  - factors  in 
sentencing  - penalty  should  exceed  acceptable  risk  amount  - company  not 
advancing  any  defences  was  to  their  credit. 

Harmful  Activity  and  Water  Body  - Siltation  from  stripping  operations  on 
the  Stewart  River  creekbed,  Whitehorse,  Yukon. 

Summary:  The  company  pled  guilty  to  inadvertently  but  negligently 
creating  excess  siltation  in  a flowing  creekbed.  The  company  neglected  to 
create  water  diversion  ponds  to  contain  the  siltation  for  a single  work-shift 
period  while  it  was  in  the  process  of  conducting  stripping  operations  along 
the  creekbed  of  the  Stewart  River. 

The  judge  emphasized  general  deterrence,  and  commended  the  company  for 
its  immediate  and  appropriate  company  response,  the  evidence  of  its  excellent 
record  for  ecological  concern  in  other  jurisdictions  and  good  record  of 
compliance  in  this  jurisdiction,  but  noted  that  although  the  disturbing 
substance  (silt)  was  not  a foreign  substance,  it  still  created  relatively 
serious  results.  He  fine  the  company  $10,000. 


422 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


R.  c.  QUEENSTAKE  RESOURCES  LTD. 


HUDSON,  Terr.  Ct.  J. 


Whitehorse,  27  juillet  1990 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS, 
MAINTENANT  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS 
- PLAIDOYER  DE  CULPABILITE  A UN  CHEF  D ' ACCUSATION  - NEGLIGENCE  - AMENDE  DE 
10  000  $ SUR  PLAIDOYER  DE  CULPABILITE. 

PEINE  - PLAIDOYER  DE  CUMPABILITE  - AMENDE  DE  10  000  $ - DISSUASION 
GENERALE  - FACTEURS  DE  DETERMINATION  DE  LA  PEINE  - L' AMENDE  DOIT  EXCEDER 
L 'ECONOMIE  QUE  PERMTE  DE  REALISED  LE  NON-RESPECT  DE  LA  LOI  - LE  FAIT  QUE  LA 
SOCIETE  N'A  INVOQUE  AUCUNE  DEFENSE  MILITE  EN  SA  FAVEUR. 

ACTIVITES  PREJUDICIABLES  ET  COURS  D'EAU  : ENVASEMENT  DE  LA  RIVIERE 
STEWART,  A WHITEHORSE  (YUKON)  DU  AU  DEFRICHAGE. 

RESUME  : LA  SOCIETE  A PLAIDE  COUPABLE  A L 'ACCUSATION  SELON  LAQUELLE  ELLE 
A ENVASE  LE  LIT  D'UNE  RIVIERE  PAR  I N ADVERT ANCE , MAIS  DE  FAQON  NEGLIGENTE. 
ELLE  A OMIS  D ' AMENAGER  DES  BASSINS  DE  DERIVATION  QUI  AURAIENT  PU  CONTENIR 
L' ENVASEMENT  DU  A UN  SEUL  QUART  DE  TRAVAIL  PENDANT  QU'ELLE  DEFRICHAIT  LES 
RIVES  DE  LA  RIVIERE  STEWART. 

LE  JUGE  A MIS  L 'ACCENT  SUR  LA  DISSUASION  GENERALE  ET  A FELICITE  LA 
SOCIETE  POUR  LES  MESURES  ENVIRONNEMENTALES  IMMEDIATES  ET  APPROPRIEES  QU'ELLE 
PREND,  SES  PREOCCUPATIONS  ENVIRONNEMENTALES  DANS  LES  AUTRES  PROVINCES  ET  SON 
OBSERVATION  DE  LA  LOI  DANS  CETTE  PROVINCE.  MEME  SI  LA  SUBSTANCE  DEPOSEE  EST 
NATURELLE  (DES  SEDIMENTS) , ELLE  A ENTRAINS  DES  CONSEQUENCES  GRAVES.  LE  JUGE  A 
INFLIGE  A LA  SOCIETE  UNE  AMENDE  DE  10  000  $. 


Cases/Juri sprudence  : r.  v.  westmin  Resources  Ltd.  (Western  Mines  Ltd.) 
(19851  1 W.W.R.  30  (B.C.C.A.  Seaton,  J.A.)  leae  to  appeal  to  S.C.C.  refused 
(1985)  56  N.R.  240  (S.C.C.)  (appeal  of  4 F.P.R.  487). 

R.  V.  Jack  Cewe  Ltd.  (1983)  3 F.P.R.  472,  13  C.E.L.R.  87  (B.C.C.A.)  rev'g 
in  part  (1981)  3 F.P.R.  73,  10  C.E.L.R.  120  (B.C.  Prov.  Ct.). 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Loi  sur  les  peches^  L.R.C.  1985,  ch  F-14,  et  ses  modifications, 
anciennement  de  la  Loi  sur  les  pScheries,  S.R.C.  1970,  ch.  F-14,  et  ses 
modifications. 
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REASONS/MOTIF: 

Stan  F.  Benda,  appearing  for  the  Crown. 

Edward  J.  Horembala,  Q.C.,  appearing  for  the  Defence. 

SENTENCING 

HUDSON,  Terr.  Ct.  J.  (ORAL):  The  defendant  corporation  here  has  pled  guilty 
to  one  count  under  the  Fisheries  Act,  and  the  facts  indicate  that  the 
defendant  corporation  conducted  stripping  operations  in  a flowing  creekbed 
without  the  appropriate  diversion  of  the  silty  result  into  settling  ponds. 
The  settlable  solids  resulting,  according  to  the  evidence,  was  massively  in 
excess  of  that  allowed  by  the  licence  under  which  they  were  operating  or  that 
set  as  a pre-condition  to  prosecution,  as  indicated  by  the  Crown. 

The  occurence  clearly  resulted  in  inadvertent  negligence,  as  the  foreman 
who  had,  on  that  occasion,  doubled  as  an  operator  the  previous  two  shifts, 
neglected  to  construct  the  diversion  that  he  knew  was  required,  having 
instructed  the  Cat  operator  to  strip  in  the  streambed  above.  This  was  a 
six-hour  operation  to  construct  the  necessary  diversions,  perhaps  somewhat 
less  to  construct  a temporarily  adequate  diversion.  Rather  than  doing  that, 
he  woke  the  next  morning,  at  a time  when  the  stripping  operation  was  to 
commence,  and  left  the  site  on  other  duties  while  the  stripping  upstream  took 
place. 

It  is  clear  that  this  occurred  for  only  one  day.  The  evidence  is  clear 
on  this.  This  is  not  one  of  those  occasions  where  something  has  occurred  for 
a period  of  time  and  the  Crown  has  selected  a one-day  charge.  In  fact,  the 
breach  occurred  for  a period  of  one  shift.  The  response  of  the  accused's 
personnel,  when  the  inspectors  pointed  out  the  fault,  was  immediate  and 
appropriate.  The  problem  was,  as  I say,  resolved  before  the  next  day's 
operation  was  commenced. 

However,  I may  say  that  not  so  impressive  is  the  fact  that  the  operations 
on  the  day  in  question  continued  for  a full  day,  when  it  must  have  been 
patently  obvious  within  the  first  hour  that  something  was  wrong  with  the 
operation  in  that  the  creek  must  have,  by  its  colouration,  shown  the  silting 
up  which  was  not  being  taken  care  of. 

The  effect  upon  the  Stewart  River  and,  in  particular,  its  bed  was 
considerable,  but  undoubtedly,  in  the  fullness  of  time,  will  be  overcome  by 
the  natural  forces  at  work.  That  is  not  to  say  that  it  will  be  overcome 
before  any  damage  is  done,  but  it  is  true  that  there  are  no  chemical  or 
foreign  substances  needed  to  be  removed,  as  in  other  cases  that  have  been 
cited  to  me. 

The  defendant  has  shown  evidence  of  an  excellent  record  in  ecological 
concerns  in  other  jurisdictions,  and,  indeed,  the  record  of  compliance  in  this 
jurisdiction  must  be  characterized  as  good.  In  the  very  worst  light,  it  must 
be  characterized  as  adequate.  I choose  to  characterize  it  as  good. 
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Therefore,  we  have  here  an  isolated  act  of  negligence,  but  with  relatively 
serious  results. 

The  Crown  suggests  a penalty  by  way  of  a fine  in  the  amount  of  $10,000  to 
$15,000.  The  defendant  suggests  the  $5,000  range. 

The  principles  of  sentencing  which  I have  considered  are  the  factor  of 
general  deterrence  to  those  operating  in  this  sphere.  I don't  regard  that 
there  is  any  need  for  specific  deterrence,  nor,  indeed,  any  rehabilitation,  as 
the  consideration  affects  sentencing. 

The  penalty  must  be  such  as  to  exceed  that  which  might  be  considered  a 
licence  fee  or  an  acceptable  risk  amount  in  the  operation.  The  size  and  power 
of  the  corporation  in  question,  the  accused,  must  be  considered,  and  the 
penalty  must  fit  to  the  operations  which  are  being  undertaken. 

The  nature  of  the  damage  to  the  ecosystem,  the  fragility  of  ecosystem, 
the  need  which  is  part  and  parcel  of  general  deterrence  that  there  be  enhanced 
a general  regard  for  the  preservation  of  the  ecology  of  the  area  is  to  be 
considered,  attempts  by  the  accused  to  comply  with  the  regulations,  any  degree 
of  contrition.  In  particular,  in  this  case,  the  fact  of  the  guilty  plea  is  to 
be  considered,  in  my  view.  The  Crown  suggested,  well,  they  were  caught,  they 
had  to  pleas  guilty,  but  as  these  matters  go,  defences  of  many  kinds  could 
have  been  tried.  Likely  none  would  be  successful.  Probably  none  would  be 
successful.  They  didn't  make  that  attempt.  They  came  forward  and  reduced  the 
issue  to  the  one  of  penalty  forthwith.  That  stands  to  their  credit. 

Many  of  the  cases  cited  to  me  can  be  distinguished  on  their  facts.  For 
example,  the  westmin  case,  the  size  of  the  operation  is  substantially 
different.  There  was  evidence  of  $14  million  being  spent  not  on  the  total 
operation,  but  merely  on  the  abatement  of  the  problems  they  were  experiencing 
environmentally. 

Another  distinguishing  factor  is  the  length  of  time  during  which  the 
infringement  took  place.  In  the  cewe  case,  the  size  of  the  operation,  the 
length  of  time,  the  fact  of  a trial,  and  what  I believe  the  judge  found  to  be 
a more  deliberate  nature  attached  to  the  infringement  than  is  so  in  the  case 
at  bar  was  a distinguishing  factor,  and  virtually  all  of  the  other  cases  where 
there  was  a saving  of  costs  to  be  made  at  the  time  of  the  infringement,  there 
may  have  been  a slight  case  of  that  here,  but  it  is  not  significant. 

Balancing  the  factors  that  I find,  but  in  the  final  analysis,  giving 
greater  weight  to  the  need  for  general  deterrence  and  regard  for  the 
environment  in  which  the  operation  is  involved,  I impose  a fine  in  the  amount 
of  $10,000  with  distress. 


5 F.P.R. 


RAFFERTY-ALAMEDA  DAMS  (NO.  1) 


425 


FEDERAL  COURT  TRAIL  DIVISION 


RE:  RAFFERTY-ALAMEDA  DAMS  <NO.  1) 

CANADIAN  WILDLIFE  FEDERATION.  INC.. 
GORDON  GESKE.  JOSEPH  DOLECKI 


V. 

(FEDERAL)  MINISTER  OF  THE  ENVIRONMENT  AND 
SASKATCHEWAN  WATER  CORPORATION 


CULLEN,  J.  Federal  Court,  Trial  Division  Ottawa,  April  10,  1989 


(Chronology) 

Order  April  10,  1989,  quashing  Minister  of  Environment's  license  to  go 
ahead  with  dam  structure  (FCTD). 

Reasons  for  Order,  April  10,  1989  (FCTD). 

Appeal  dismissed  with  costs  June  22,  1989. 

Order  December  28,  1989  FCTD  - order  for  certiorari  quashing  ministerial 
decision  to  go  ahead  with  the  dam  and  ordering  environmental  assessment  panel 
together  with  a public  hearing. 


International  River  Improvements  Act  R.S.C.  1985  Ch.  1-20  - projects 
falling  under  the  aegis  of  this  Act  are  subject  to  the  EARP  Guidelines  Order 
requiring  that  a federal  environmental  assessment  take  place  before  licenses 
for  projects  are  granted  - issuing  a license  under  this  legislation 
constitutes  a "decision-making  responsibility"  as  defined  in  the  EARP 
Guidelines  Order. 


Environmental  Assessment  and  Review  Process  Guidelines  Order 
S.0.R./84-467  (EARP  Guidelines  Order),  pursuant  to  5.6(2)  of  the  Department  of 
the  Environment  Act  R.S.C.  1985  c.  E-10  EARP  Guidelines  order  is  an 
"enactment"  rather  than  a mere  description  of  a policy  or  program  and 
consequently  creates  enforceable  rights  - the  EARP  Guidelines  Order  extends  to 
all  proposals  which  may  have  an  environmental  effect  on  an  area  of  federal 
responsibility. 

Remedies  on  Judicial  Review  - mandamus  - mandamus  is  a discretionary 
remedy  which  has  the  effect,  when  granted,  of  compelling  the  delegate  to 
fulfill  their  statutory  duties  - mandamus  may  only  be  granted  where  the 
statute  imposes  a non-discretionary  duty  and  where  the  applicant  can  show  they 
have  a statutory  right  to  have  the  legal  duty  performed  by  the  delegate  - The 
EARP  Guidelines  Order  indicates  that  an  environmental  assessment  and  review 
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must  be  followed  when  dealing  with  a proposal  which  may  have  an  environmental 
effect  on  an  area  of  federal  responsibility  - these  procedures  were  not 
carried  out  - applicants  are  entitled  to  the  remedy  of  mandamus  under  these 
circumstances. 

Remedies  on  Judicial  Review  - certiorari  - certiorari  is  a discretionary 
remedy  - granting  a license  without  complying  with  a statutory  prerequisite 
constitutes  an  excess  of  jurisdiction  - applicants  are  entitled  to  the  remedy 
of  certiorari  under  these  circumstances. 

Order  - Order  quashing  the  federal  Minister  of  the  Environment's  license 
issued  under  the  international  River  Improvements  Act\  and  imposing  a duty  on 
the  federal  Minister  of  the  Environment  to  conduct  an  environmental  assessment 
and  review  of  the  project  in  question. 

Project  and  Water  Body:  The  Rafferty  and  Alameda  Dams  along  the  Souris 
River  in  Saskatchewan. 

Summary;  Plaintiffs  requested  certiorari  in  the  form  of  an  order  to 
quash  the  license  granted  by  Saskatchewan  Minister  of  the  Environment  to  the 
Saskatchewan  Water  Corporation  for  construction  of  Rafferty  and  Alameda  Dams. 
They  also  requested  maandamus,  requiring  the  federal  Minister  of  the 
Environment  to  comply  with  the  EARP  Guidelines  Order  for  an  environmental 
assessment  of  the  project  to  be  done  before  the  project  goes  forward. 

The  applicants  argued  first  that  a license  granted  under  the 
International  River  Improvements  Act  must  comply  with  the  EARP  Guidelines 
Order,  and  that  failure  to  do  so  constitutes  an  exercise  exceeding  the 
provincial  Minister's  jurisdiction.  The  issue  turned  on  whether  or  not  the 
project  in  question  fell  under  the  jursidiction  of  the  EARP  Guidelines  Order. 

The  province  and  the  Saskatchewan  Water  Corporation  contended  that  the 
project  was  not  one  undertaken  by  a federal  agency,  not  funded  by  the  federal 
government,  not  located  on  federal  land,  nor  impinging  in  any  way  upon  federal 
areas  of  responsibility  and  consequently  the  EARP  Guidelines  should  not  apply. 
Furthermore,  they  argued,  the  already  completed  provincial  environmental 
review  process  makes  the  federal  review  process  redundant. 

The  applicants  and  the  court  concurred  that  the  international  River 
Improvements  Act  was  designed  to  ensure  that  the  long-term  national  interest 
in  water  resources  is  safeguarded  where  there  are  water  resource  developments 
along  international  reivers.  Because  the  project  clearly  falls  within  the 
definition  of  an  international  river  improvement,  and  because  the  affected 
river,  the  Souris  River  is  an  international  river,  therefore  the  international 
River  Improvements  Act  applies.  Furthermore,  the  EARP  Guidelines  Order  is  an 
"enactment"  (i.e.  it  is  obligatory)  which  creates  a duty  to  apply  the  Order's 
requirements  to  any  proposal  that  may  have  an  environmental  effect  on  an  area 
of  federal  responsibility.  The  decision-making  Minister's  function  under  the 
International  Rivers  Improvement  Act  constitutes  an  area  Of  federal 
responsibility.  Other  areas  of  federal  responsibility  affected  would  be  the 
Boundary  Waters  Treaty,  the  Migratory  Birds  Convention,  inter-provincial 
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affairs,  fisheries,  and  about  4,000  acres  of  federally  owned  land.  The 
applicants  further  argued  that  the  impact  on  the  area  would  be  adverse  and 
substantial,  and  third,  that  there  is  no  unnecessary  duplication  with  both  a 
provincial  and  a federal  review  process  because  the  provincial  environmental 
assessment  and  review  does  not  cover  possible  effects  on  Manitoba  and  North 
Dakota. 

The  court  decided  that  by  not  complying  with  the  EARP  Guidelines  Order 
and  by  simply  granting  the  license,  the  Minister  had  exceeded  his 
jurisdiction.  Furthermore,  because  the  EARP  Guidelines  Order  is  an 
"enactment"  within  the  meaning  of  the  interpretation  Act,  the  requirement  to 
adhere  to  the  dictates  of  the  EARP  Guidelines  Order  is  obligatory. 
Consequently,  mandamus  could  issue  to  compel  the  Minister  to  conduct  an 
environmental  assessment  and  review. 

Held:  The  project  is  subject  to  federal  environmental  assessment, 
consequently  the  province's  decision  to  issue  a license  under  the 

International  River  Improvements  Act  is  quashed. 
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AFFAIRE  INTERESSANT  LES  RAFFERTY-ALAMEDA  DAMS  (NO.  1) 

FEDERATION  CANADIENNE  DE  LA  FAUNE  INC., 

GORDON  GESKE  et  JOSEPH  DOLECKI 

c. 

MINISTRE  DE  L' ENVIRONNEMENT  ET 
SASKATCHEWAN  WATER  CORPORATION 


CULLEN,  J. 

Section  de  instance  de  la  Cour  federale  Ottawa,  10  avril  1989 


LE  10  AVRIL  1989,  LA  SECTION  DE  1^^  INSTANCE  DE  LA  COUR  FEDERALE  A RENDU 
UNE  ORDONNANCE  PAR  LAQUELLE  ELLE  A ANNULS  LE  PERMIS  DU  MINISTRE  DE 
L ' ENVIRONNEMENT  QUI  AUTORISAIT  LA  CONSTRUCTION  DE  LA  STRUCTURE  DU  BARRAGE 
(CF  1^^  INST.). 

MOTIFS  DE  L' ORDONNANCE  EN  DATE  DU  10  AVRIL  1989  (CF  1^^  INST.). 

APPEL  REJETE  AVEC  DEPENS  LE  22  JUIN  1989. 

ORDONNANCE  RENDUE  LE  28  DECEMBRE  1989  PAR  LA  CF  1^^  INST.  - ORDONNANCE  DE 
CERTIORARI  EN  VUE  D'ANNULER  LA  DECISION  PAR  LAQUELLE  LE  MINISTRE  A AUTORISE  LA 
CONSTRUCTION  DES  BARRAGES  ET  EN  VUE  D'EXIGER  LA  CREATION  D'UNE  COMMISSION 
D' EVALUATION  ENVIRONNEMENTALE  AINSI  QU'UNE  AUDIENCE  PUBLIQUE . 

LOI  SUR  LES  OUVRAGES  DESTINES  A L • AMELIORATION  DES  COURS  D'EAU 
INTERNATIONAUX,  L.R.C.  1985,  CHAP.  1-20  - LES  PROJETS  VISES  PAR  CETTE  LOI  SONT 
ASSUJETTIS  AU  DECRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE,  QUI  EXIGE  UNE 
EVALUATION  ENVIRONNEMENTALE  AVANT  L' OCTROI  DES  PERMIS  RELATIFS  AUX 
PROPOSITIONS  - L' OCTROI  D'UN  PERMIS  CONFORMEMENT  A CE  TEXTE  DE  LOI  CONSTITUE 
UNE  ACTIVITE  ((A  L 'EGARD  DE  LAQUELLE  LE  GOUVERNEMENT  PARTICIPE  A LA  PRISE  DE 
DECISIONS))  AU  SENS  DU  DECRET. 

DECRET  SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET 
D'EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT,  DORS/84-467  (DECRET  SUR  LES  LIGNES 
DIRECTRICES  DE  LA  LCPE),  ADOPTS  CONFORMEMENT  AU  PARAGRAPHS  5.6(2)  DE  LA  LOI 
SUR  LE  MINISTERS  DE  L ' ENVIRONNEMENT,  L.R.C.  1985,  CHAP.  E-10.  LE  DECRET  EST 
UN  «TEXTE  LEGISLATIF))  PLUTOT  QU'UNE  SIMPLE  DESCRIPTION  D'UNE  POLITIQUE  OU  D'UN 
PROGRAMME  ET  CREE  DONC  DES  DROITS  OPPOSABLES  - LE  DECRET  SUR  LES  LIGNES 
DIRECTRICES  DE  LA  LCPE  S ' APPLIQUE  A TOUTES  LES  PROPOSITIONS  POUVANT  AVOIR  DES 
REPERCUSSIONS  ENVIRONNEMENTALES  SUR  UNE  QUESTION  DE  COMPETENCE  FEDERALE. 

REDRESSEMENTS  POUVANT  ETRE  OBTENUS  LORS  D'UNE  REVISION  JUDICIAIRE  - 
MANDAMUS  - LE  BREF  DE  MANDAMUS  EST  UN  REDRESSEMENT  DE  NATURE  DISCRETIONNAIRE 
QUI,  LORSQU'IL  EST  ACCORDS,  A POUR  EFFET  DE  FORCER  LE  REPRESENTANT  A SE 
CONFORMER  A DELIVRE  QUE  LORSQUE  LA  LOI  IMPOSE  UN  DEVOIR  QUI  N'EST  PAS 
DISCRETIONNAIRE  ET  QUE  LE  REQUERANT  PEUT  DEMONTRER  QU'IL  A,  SELON  UNE  LOI,  LE 
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DROIT  D'EXIGER  DU  REPRESENTANT  QU'IL  SE  CONFORME  A SON  DEVOIR  JURIDIQUE  - 
SELON  LE  DECRET  SUR  LES  LIGNES  DIRECTRICES,  UNE  EVALUATION  ET  UN  EXAMEN  EN 
MATIERE  D ' ENVIRONNEMENT  DOIVENT  ETRE  FAITS  DANS  LE  CAS  D'UNE  PROPOSITION 
POUVANT  AVOIR  DES  REPERCUSSIONS  ENVIRONNEMENTALES  SUR  UNE  QUESTION  DE 
COMPETENCE  FEDERALE  - CETTE  DEMARCHE  N'A  PAS  ETE  SUIVIE  - LES  REQUERANTS  ONT 
DROIT  A UN  BREF  DE  MANDAMUS  DANS  CES  CIRCON STANCE S . 

REDRESSEMENTS  POUVANT  ETRE  OBTENUS  LORS  D'UN  CONTROLE  JUDICIAIRE  - 
CERTIORARI  - LE  BREF  DE  CERTIORARI  EST  UNE  REDRESSEMENT  DE  NATURE 
DISCRETIONNAIRE  - L' OCTROI  D'UN  PERMIS  SANS  LE  RESPECT  D'UNE  CONDITION 
PREALABLE  IMPOSEE  PAR  UNE  LOI  CONSTITUE  UN  EXCES  DE  POUVOIR  - LES  REQUERANTS 
ONT  DROIT  A UN  BREF  DE  CERTIORARI  DANS  CES  CIRCON STANCE S . 

ORDONNANCE  - ORDONNANCE  AYANT  POUR  EFFET  D'ANNULER  LE  PERMIS  DELIVRE  PAR 
LE  MINISTRE  DE  L 'ENVIRONNEMENT  FEDERAL  SOUS  L 'AUTORITE  DE  LA  LOI  SUR  LES 
OUVRAGES  DESTINES  A L 'AMELIORATION  DES  COURS  D'EAU  INTERNATIONAUX  ET  D ' IMPOSER 
AU  MINISTRE  DE  L ' ENVIRONNEMENT  L' OBLIGATION  DE  PROCEDER  A UNE  EVALUATION 
ENVIRONNEMENTALE  DU  PROJET  EN  QUESTION. 

PROJET  ET  NAPPE  D'EAU  : LES  BARRAGES  RAFFERTY  ET  ALAMEDA  LE  LONG  DE  LA 
RIVIERE  SOURIS,  EN  SASKATCHEWAN. 

RESUME  : LES  DEMANDEURS  ONT  SOLLICITE  UN  BREF  DE  CERTIORARI  SOUS  FORME 
D' ORDONNANCE  EN  VUE  D'ANNULER  LE  PERMIS  ACCORDS  PAR  LE  MINISTRE  DE 
L 'ENVIRONNEMENT  DE  LA  SASKATCHEWAN  A LA  SASKATCHEWAN  WATER  CORPORATION  POUR  LA 
CONSTRUCTION  DES  BARRAGES  RAFFERTY  ET  ALAMEDA.  ILS  ONT  EGALEMENT  DEMANDS  UN 
BREF  DE  MANDAMUS  ENJOIGNANT  AU  MINISTRE  DE  L 'ENVIRONNEMENT  FEDERAL  DE  SE 
CONFORMER  AU  DECRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE  ET  D 'EXIGER  UNE 
EVALUATION  ENVIRONNEMENTALES  DU  PRO  JET  AVANT  LA  POURSUITE  DE  CELUI-CI. 

LES  REQUERANTS  ONT  D'ABORD  SOUTENU  QU'UN  PERMIS  ACCORDS  EN  APPLICATION  DE 
LA  LOI  SUR  LES  OUVRAGES  DESTINES  A L ' AMELIORATION  DES  COURS  D'EAU 
INTERNATIONAUX  DOIT  ETRE  CONFORME  AU  DECRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA 
LCPE;  LORSQUE  TEL  N'EST  PAS  LE  CAS,  LE  MINISTRE  PROVINCIAL  A OUTREPASSE  SA 
COMPETENCE.  LA  QUESTION  A TRANCHER  ETAIT  DONC  CELLE  DE  SAVOIR  SI  LE  PRO  JET  EN 
QUESTION  ETAIT  VISE  PAR  LE  D.CRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE. 

LA  PROVINCE  ET  LA  SASKATCHEWAN  WATER  CORPORATION  ONT  SOUTENU  QUE  LE 
PRO  JET  N'A  PAS  ETE  ENTREPRIS  OU  FINANCE  PAR  UN  ORGANISME  OU  LE  GOUVERNEMENT 
FEDERAL,  QU'IL  NE  SE  TROUVAIT  PAS  SUR  UNE  TERRE  FEDERALE  ET  QU'IL  NE  TOUCHAIT 
D'AUCUNE  FAgON  UNE  QUESTION  DE  COMPETENCE  FEDERALE;  PAR  CONSEQUENT,  LES  LIGNES 
DIRECTRICES  DE  LA  LCPE  NE  DEVRAIENT  PAS  S'APPLIQUER.  EN  OUTRE,  ONT-ILS 
AJOUTE,  L 'EVALUATION  ENVIRONNEMENTALE  DEJA  MENEE  i L 'ECHELLE  PROVINCIALE  REND 
LA  DEMARCHE  FEDERALE  REDONDANTE . 

LES  REQUERANTS  ET  LE  TRIBUNAL  ETAIENT  D' ACCORD  POUR  DIRE  QUE  LA  LOI  SUR 
LES  OUVRAGES  DESTINES  A L 'AMELIORATION  DES  COURS  D 'EAU  INTERNATIONAUX  VISANT  A 
ASSURER  LA  PROTECTION  DE  L'INTERET  NATIONAL  A LONG  TERME  A L'EGARD  DES 
RESSOURCES  HYDRAULIQUES  LORSQU'IL  Y A DES  PRO JETS  D ' EXPLOITATION  DE  RESSOURCES 
HYDRAULIQUES  LE  LONG  DE  COURS  D'EAU  INTERNATIONAUX.  ETANT  DONNE  QUE  LE  PRO  JET 
APPARTIENT  CLAIREMENT  A LA  DEFINITION  D'UN  OUVRAGE  DESTINE  A L 'AMELIORATION 
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D'UN  coims  D'EAU  INTERNATIONAL  ET  QUE  LE  COURS  D'EAU  CONCERNS,  SOIT  LA  RIVIERE 
SOURIS,  EST  UN  COURS  D'EAU  INTERNATIONAL,  LA  LOI  SUR  LES  OUVRAGES  DESTINES  A 
L' AMELIORATION  DES  COURS  D'EAU  INTERNATIONAUX  S 'APPLIQUE.  EN  OUTRE,  LE  DECRET 
SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE  EST  UN  uTEXTE  LEGISLATIF»  ( C ' EST-A-DIRE 
QU'IL  EST  OBLIGATOIRE)  QUI  CREE  L' OBLIGATION  DE  RESPECTER  LES  EXIGENCES  DU 
DECRET  A TOUTS  PROPOSITION  POUVANT  AVOIR  DES  REPERCUSSIONS  ENVIRONNEMENTALES 
SUR  UNE  QUESTION  DE  COMPETENCE  FEDERALE . LA  PRISE  DE  DECISIONS  DU  MINISTRE  EN 
APPLICATION  DE  LA  LOI  SUR  LES  OUVRAGES  DESTINES  A L ' AMELIORATION  DES  COURS 
D'EAU  INTERNATIONAUX  EST  UNE  QUESTION  DE  COMPETENCE  FEDERALE.  LES  AUTRES 
QUESTIONS  DE  COMPETENCE  FEDERALE  CONCERNEES  SERAIENT  LE  TRAITE  DES  EAUX 
LIMITROPHES,  LA  CONVENTION  CONCERNANT  LES  OISEAUX  MIGRATEURS,  LES  AFFAIRES 
INTERPROVINCIALES , LES  PECHES  ET  ENVIRON  4 000  ACRES  DE  TERRE  APPARTENANT  AU 
GOUVERNMENT  FEDERAL.  LES  REQUERANTS  ONT  AJOUTE  QUE  LES  EFFETS  DANS  LA  REGION 
SERAIENT  NEFASTES  ET  IMPORTANTS  ET  QU'IL  N'Y  A PAS  CHEVAUCHEMENT  INUTILE  AVEC 
UNE  EVALUATION  PROVINCIALE  OU  FEDERALE,  PARCE  QUE  L 'EVALUATION 
ENVIRONNEMENTALE  PROVINCIALE  NE  COUVRE  PAS  LES  EFFETS  POSSIBLES  POUR  LE 
MANITOBA  ET  LE  DAKOTA  DU  NORD. 

LA  COUR  A DECIDE  QU'EN  NE  SE  CONFORMANT  PAS  AU  DECRET  SUR  LES  LIGNES 
DIRECTRICES  DE  LA  LCPE  ET  EN  SE  CONTENTANT  D'OCTROYER  LE  PERMIS,  LE  MINISTRE 
AVAIT  OUTREPASSE  SA  COMPETENCE . EN  OUTRE,  ETANT  DONNE  QUE  LE  DECRET  SUR  LES 
LIGNES  DIRECTRICES  DE  LA  LCPE  EST  UN  «TEXTE  LEGISLATIF»  AU  SENS  DE  LA  LOI 
D ' INTERPRETATION,  IL  EST  OBLIGATOIRE  D'EN  RESPECTER  LES  DISPOSITIONS.  EN 
CONSEQUENCE,  UN  BREF  DE  MANDAMUS  PEUT  ETRE  DELIVRE  EN  VUE  DE  FORCER  LE 
MINISTRE  A MENER  UNE  EVALUATION  ET  UN  EXAMEN  EN  MATIERE  D ' ENVIRONNEMENT . 

DECISION  : LE  PRO  JET  EST  ASSUJETTI  A L 'EVALUATION  ENVIRONNEMENTALE 
FEDERALE;  EN  CONSEQUENCE,  LA  DECISION  DE  LA  PROVINCE  DE  DELIVRER  UN  PERMIS 
SOUS  L 'AUTORITE  DE  LA  LOI  SUR  LES  OUVRAGES  DESTINES  A L 'AMELIORATION  DES  COURS 
D'EAU  INTERNATIONAUX  EST  ANNULEE. 


Cases/ Jurisprudence  : Young  v.  Mei  (Canada)  (1987)  8 FTR  218. 

Re  Ferguson  and  Commissioner  for  Federal  Judicial  Affairs  (1982)  140 
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Re  Braeside  Farms  Ltd.  et  al . and  Treasurer  of  Contario  et  al . (1978) 
20  O.R.  (2d)  541  (Div  Ct.) 

Re  McKay  and  Minister  of  Municipal  Affairs  (1973)  35  D.L.R.  (3d) 
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International  River  Improvements  Act  R.S.C.  1985  Ch.  1-20. 

Environmental  Assessments  and  Review  Process  Guidelines  Order 
S.0.R./84-467  (EARP  Guidelines  Order),  pursuant  to  the  Government  Organization 
Act,  1979  S.C.  1978-79  C.  13,  S.  14,  now  Department  of  the  Environment  Act 
R.S.C.  1985  c.  14  (2nd  supp.) 

Interpretation  Act 
Boundary  Waters  Treaty 
Migratory  Birds  Convention 

Authorities/Doctrine  : Jones  & de  Villais,  Principles  of  Administrative 
Law  1985. 
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Ottawa,  April  10,  1989 


REASONS/MOTIF; 

CULLEN  J.  (F.C.T.D.):  This  is  an  application  pursuant  to  section  18  of  the 

Federal  Court  Act  fori 

1.  an  order  in  the  nature  of  certiorari  quashing  and  setting  aside  a 

licence  issued  by  the  respondent  Minister  of  the  Environment  on 
June  17,  1988  to  the  respondent  Saskatchewan  Water  Corporation  for 

permission  to  carry  out  works  and  undertakings  in  connection  with 
the  Rafferty  Alameda  Project  on  the  Souris  River  Basin,  pursuant  to 

the  International  River  Improvements  Act  I and 

2.  for  an  order  in  the  nature  of  mandamus  requiring  the  respondent 

Minister  of  comply  with  the  Environmental  Assessment  and  Review 
Process  Guidelines  Order,  S.0.R./84-467  in  considering  the 

application  of  the  respondent  Saskatchewan  Water  Corporation  for  a 
licence  under  the  international  River  Improvements  Act* 

On  February  12,  1986,  the  Premier  of  Saskatchewan  announced  that  it  was 
the  intention  of  the  government  of  Saskatchewan  to  proceed  with  the 
construction  of  the  rafferty  and  Alameda  Dams  on  the  Souris  River  System  (the 
Project).  The  Souris  River  is  both  an  international  and  interprovincial 
river.  It  rises  in  Saskatchewan  and  flows  into  North  Dakota  and  then 
northward  into  Manitoba  where  it  eventually  merges  with  the  Assiniboine  River. 

On  May  6,  1986  the  Souris  Basin  Development  Authority  (the  Authority)  a 
provincial  Crown  corporation,  was  established  with  the  responsibility  to 
develop  the  Project  on  behalf  of  another  Crown  corporation,  the  respondent 
Saskatchewan  Water  Corporation.  On  August  4,  1987,  the  Authority  submitted  to 
the  Minister  of  Environment  for  Saskatchewan  an  Environmental  Impact 
Statement.  Approval  to  proceed  with  the  Project  was  given  on 
February  15,  1988,  by  the  Minister  of  Environment  for  Saskatchewan. 

On  January  7,  1988,  the  respondent  Saskatchewan  Water  Corporation  applied 
to  the  respondent  Minister  of  the  Environment  pursuant  to  the  provisions  of 
the  International  River  Improvements  Act,  R.S.C.  1985,  C.I-20,  and  Regulations 
thereto,  for  a licence  to  build  the  dams  and  carry  out  other  works  on  the 
Souris  River  System.  The  licence  was  issued  on  June  17,  1988. 

The  applicant  Canadian  Wildlife  Federation  Inc.  on  several  occasions 
requested  the  respondent  Minister  of  the  Environment  to  conduct  an  assessment 
and  review  under  the  Environmental  Assessment  and  Review  Process  Guidelines 
Order  S.0.R./84-467  (EARP  Guidelines  Order)  in  considering  the  licence 
application.  This  was  not  done.  The  Environmental  Impact  Assessment  prepared 
in  Saskatchewan  did  not  contain  an  environmental  assessment  and  review  of  the 
environmental  impact  of  the  Project  in  North  Dakota,  U.S.A.  or  in  Manitoba. 
Also,  no  assessment  and  review  of  the  environmental  impact  of  the  project  in 
Manitoba  was  prepared  in  Manitoba. 
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According  to  the  applicant  Wildlife  Federation,  the  impact  of  the  Project 
on  wildlife  and  wildlife  habitat  will  be  adverse  and  substantial.  Evaporation 
from  the  reservoirs  created  behind  the  rafferty  Dam  and  the  Alameda  Dam  will 
account  for  large  declines  in  water-flows  in  the'  Souris  River  to  North  Dakota 
and  Manitoba.  The  reduced  flows  will  decrease  water  quality  downstream  of  the 
dam  in  Saskatchewan,  North  Dakota  and  Manitoba  as  well  as  damage  the  upper 
Souris  and  J.  Clark  Salyer  National  Wildlife  refuges  and  the  Lake  Darling 
fishery.  Riparian  habitat  critical  to  numerous  rare  and  threatened  animal  and 
plant  species  will  be  destroyed  by  flooding  or  other  activities  associated 
with  the  construction  of  the  Rafferty  Dam  (affidavit  of  K.  Brynaert,  Exhibit 
L,  affidavit  of  L.  Scott). 

APPLICANTS'  POSITION 

The  applicants'  position  is  essentially  that  the  respondent  Minister, 
before  granting  a licence  under  the  international  River  improvements  Act,  must 
comply  with  the  provisions  in  the  EARP  Guidelines  Order.  By  not  complying 
with  a statutory  prerequisite,  the  respondent  Minister  has  exceeded  his 
jurisdiction  and  therefore  the  applicants  are  entitled  to  an  order  for 
certiorari,  quashing  and  setting  aside  the  licence  issued  by  the  Minister  and 
an  order  for  mandamus  requiring  the  Minister  to  comply  with  the  EARP 
Guidelines  Order. 

Section  4 of  the  international  River  Improvement  Act  requires  that  a 
person  hold  a valid  licence  in  order  to  construct,  operate  or  maintain  an 
international  river  improvement.  The  Souris  river  is  considered  to  be  an 
international  river  with  the  meaning  of  this  Act  and  Regulations. 

The  project  (the  two  dams)  is  also  considered  to  be  "an  international 
river  improvement"  within  the  meaning  of  this  Act  and  Regulations.  Therefore, 
according  to  the  applicants,  there  is  no  dispute  that  the  respondent  Minister 
is  authorized  to  issue  a licence  for  the  Project  upon  compliance  with  certain 
requirements  set  out  in  the  International  River  Improvements  Regulations, 
C.S.C.  1978,  C.982,  as  amended  by  SOR/87-570,  ss.  6 and  10. 

The  Governor  in  Council  approved  the  EARP  Guidelines  Order  on 
June  21,  1983  for  use  by  departments, . boards  and  agencies  in  the  exercise  of 
their  powers  and  the  carrying  out  of  their  duties  and  functions.  The 
applicants  submit  that  the  EARP  Guidelines  Order  is  both  a Regulation  and  an 
enactment  within  the  meaning  of  s.2  of  the  interpretation  Act,  R.S.C.  1985, 
c.I-21  and  must  be  followed  by  the  respondent  Minister  in  exercising  his 
functions  under  the  International  River  Improvements  Regulations.  The 
applicants  further  argue  that  the  EARP  Guidelines  Order  applies  to  proposals 
that  are  undertaken  by  an  initiating  department  or  that  may  have  an 
environmental  effect  on  an  area  of  federal  responsibility  and  that  the  Project 
is  just  such  a proposal. 

Under  the  EARP  Guidelines  Order,  proposals  are  subject  to  an 
environmental  screening  or  initial  assessment  to  determine  whether  there  may 
be  any  potentially  adverse  environmental  effects  from  the  proposal.  Where  a 
proposal  may  cause  significant  adverse  environmental  effects,  the  proposal 
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must  be  referred  for  public  review  by  an  Environmental  Assessment  Panel, 
(ss.  3,  10,  12,  20).  As  this  was  not  done,  the  respondent  Minister  did  not 
comply  with  a statutory  prerequisite  when  he  granted  the  licence.  The 
applicants  contend  that  granting  a licence  without  complying  with  a statutory 
prerequisite  constitutes  an  excess  of  jurisdiction  and  submit  that  this  excess 
of  jurisdiction  gives  rise  to  certiorari  and  mandamus, 

RESPONDENTS'  POSITION 

The  respondent  Minister's  position  is  essentially  that  he  is  not  required 
to  comply  with  the  EARP  Guidelines  Order  when  issuing  a licence  under  the 
International  River  Improvements  Act  and  Regulations , The  respondent 
maintains  that  the  federal  process  as  outlined  in  the  EARP  Guidelines  Order, 
applies  to  proposals  undertaken  by  a federal  agency,  funded  by  the  federal 
government,  located  on  federal  land  or  having  an  environmental  effect  on  an 
area  of  federal  responsibility.  Further,  in  cases  where  a department  has  a 
regulatory  function  in  respect  of  a proposal,  the  EARP  Guideline  Order  applies 
only  if  there  is  no  legal  impediment  to  or  duplication  resulting  from  the 
application  of  the  process.  The  respondent  submits  that  the  Project  is  a 
provincial  initiative  funded  by  the  province  of  Saskatchewan,  located  on 
provincial  land  and  has  been  subjected  to  a formal  review  and  board  of  inquiry 
by  the  provincial  Department  of  Environment  and  Public  Safety.  Therefore,  to 
undertake  a federal  environmental  assessment  review  of  the  Project,  which  has 
already  been  subjected  to  the  Saskatchewan  process  and  which  in  principle 
meets  the  EARP  requirements  would  be  an  unwarranted  duplication. 

In  essence,  the  application  before  me  concerns  the  validity  of  the 
licence  granted  by  the  respondent  Minister  of  the  Environment  for  the  Project 
(namely  the  Rafferty-Alameda  Dams).  The  specific  issues  that  I have  to 
determine  are: 

1.  whether  the  federal  Minister  of  the  Environment,  before  granting  a 

licence  under  the  international  River  Improvements  Act  and 

Regulations,  is  required  to  comply  with  the  EARP  Guidelines  Order; 
and 

2.  whether  the  federal  Minister  of  the  Environment,  in  granting  a 
licence  to  the  respondent  Saskatchewan  Water  Corporation,  exceeded 
his  jurisdiction,  in  view  of  the  fact  that  no  environmental 
assessment  and  review  was  carried  out  pursuant  to  the  EARP 
Guidelines  Order. 

This  is  an  appropriate  time  to  review  the  relevant  legislative 

provisions. 

The  International  River  Improvements  Act  iS  administered  by  the 

Department  of  the  Environment.  Sections  2,  3,  4 are  set  out  below: 


2. 


In  this  Act, 


5 F.P.R. 


RAFFERTY-ALAMEDA  DAMS  (NO.  1) 


435 


"International  river"  means  water  flowing  from  any  place  in  Canada  to  any 
place  outside  Canada; 

"International  river  improvement"  means  a dam,  obstruction,  canal, 
reservoir  or  other  work  the  purpose  of  which  is 

(a)  to  increase,  decrease  or  alter  the  natural  flow  of  an 

international  river,  and 

(b)  to  interfere  with,  alter  or  affect  the  actual  or  potential  use 
of  the  international  river  outside  Canada. 

3.  The  Governor  in  Council  may,  for  the  purpose  of  developing  and 
utilizing  the  water  resource  of  Canada  in  the  national  interest,  make 
regulations 

(a)  respecting  the  construction,  operation  and  maintenance  of 

international  river  improvements; 

(b)  respecting  the  issue,  cancellation  and  suspension  of  licence 

for  the  construction,  operation  and  maintenance  of 

international  river  improvements; 

(c)  prescribing  fees  for  licences  issues  under  this  Act;  and 

(d)  excepting  any  international  river  improvements  form  the 

operation  of  this  Act. 

4.  No  person  shall  construct,  operate  or  maintain  an  international 
river  improvement  unless  that  person  holds  a valid  licence  therefor 
issued  under  this  Act. 

The  International  River  Improvement  Regulations  established  under  the 
International  River  Improvements  Act,  provide  the  Minister  Of  the  Environment 
with  authority  to  approve  water  projects  developed  in  international  rivers  by 
issuing  either  a licence  or  a certificate  of  exception.  Licences  are  issued 
for  water  projects  on  international  rivers  unless  they  are  exempt  from  the 
operation  of  the  Act  and  Regulations.  The  purpose  of  the  Act  and  Regulations 
is  to  ensure  that  the  long-term  national  interest  is  safeguarded  in  water 
resource  developments  in  international  rivers.  Certain  terms  and  conditions 
are  stipulated  in  the  licence  issued  under  the  Regulations.  Compliance  of  a 
licensee  with  the  terms  and  conditions  is  monitored  through  a review  of 
reports  or  information,  or  a site  inspection.  The  Act  includes  a penalty 
clause  for  violating  the  Act  or  Regulations  (Regulatory  Impact  Analysis 
Statement,  SOR/87-570). 

Several  conditions  are  contained  in  the  licence  granted  by  the  Minister 
of  Environment  to  the  Saskatchewan  Water  Corporation: 

1.  Should  the  construction  of  any  portion  of  the  improvement,  as 
specified  in  the  Licensee's  application  of  January  7,  1988,  fail  to 
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proceed  within  seven  years  from  the  date  of  issuance  of  this  Licence, 
this  Licence  shall  apply  only  to  the  portion  of  the  improvement 
constructed  or  under  construction. 

2.  The  Licensee  shall  comply  with  any  obligations  and  responsibilities 
which  Canada  may  assume  under  any  agreement  entered  into  with  the  United 
States  in  respect  of  the  improvement,  and  any  subsequent  agreements 
thereto. 

3.  The  Licensee  shall  meet  the  International  Joint  Commission's  "1990 
Interim  Measures"  on  the  Souris  River  flow  apportionment  or  any 
subsequent  amended  apportionment  measures  adopted  by  the  Governments  of 
Canada  and  the  United  States. 

4.  The  Licensee  and  the  Minister  shall  develop  in  consultation  with  the 
other  affected  jurisdictions  by  April  1,  1990  water  quality  objectives 
for  the  Souris  River  at  the  international  boundary,  including  criteria 
for  their  application,  a monitoring  plan  and  reporting  requirements. 

5.  The  Licensee  shall,  in  consultation  with  the  Minister,  put  in  place 
a program  of  monitoring  water  quality  and  quantity  in  the  areas  affected 
by  the  improvement  within  Saskatchewan  so  as  to  provide  itself  with  the 
information  needed  to  determine  if  the  water  quality  objectives  and  flow 
apportionment  measures  are  achieved  at  the  Saskatchewan-North  Dakota 
boundary. 

6.  The  costs  of  the  required  water  quality  and  quantity  monitoring 
activities  in  Saskatchewan  and  at  the  Saskatchewan-North  Dakota  boundary 
over  and  above  those  now  being  conducted  by  Canada  shall  be  fully  borne 
by  the  Licensee. 

7.  The  Licensee,  as  and  when  requested,  shall  provide  the  Minister  with 
information  on  water  quality  and  quantity  within  the  areas  in 
Saskatchewan  affected  by  the  improvement. 

(g)  a brief  economic  analysis  of  the  direct  and  indirect  benefit 
and  costs  of  and  resulting  from  the  improvement;  and 

(h)  any  further  details  concerning  the  improvement  tending  to 
indicate  that  it  is  compatible  with  a sound  development  of  the 
resources  and  economy  of  Canada. 

8.  An  application  for  a licence  shall  be  accompanied  by 

(a)  details  of  any  agreement  if  it  is  intended  to  sell  outside  Canada, 
any  part  of  the  Canadian  share  of  down-stream  power  resulting  from  a 
proposed  international  river  improvement;  and 

(b)  a copy  of  the  licence  for  the  project  issued  by  the  appropriate 
provincial  authority. 
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9.  An  application  for  a licence  shall  contain  such  further  information 
pertaining  to  the  international  river  improvement  and  associated  works  as 
may  be  required  by  the  Minister. 

and  section  10  deals  with  licences: 

10.  (1)  Where  an  applicant  for  a licence  has  supplied  all  the 
information  required  by  these  Regulations  the  Minister  may 

(a)  issue  to  him  a licence  for  a period  not  exceeding  50  years;  and 

(b)  upon  the  expiration  of  any  licence  issue  a further  licence  for 
a period  not  exceeding  50  years. 

(2)  Each  licence  shall  stipulate  the  terms  and  conditions  under 
which  the  international  river  improvement  may  be  constructed, 
operated  and  maintained,  and  the  period  for  which  it  is  issued. 

The  Environmental  Assessment  and  Review  Process  Guidelines  Order  sets  out 
the  requirements  and  procedures  of  the  federal  Environmental  Assessment  and 
Review  Process  and  the  responsibilities  of  the  participants  therein.  This 
Order  was  formulated  pursuant  to  subsection  6(2)  of  the  Government 
Organization  Act,  1979,  S.C.  1978-79,  C.13,  S.14,  nOW  the  Department  of  the 

Environment  Act^  R.S.  C.14  (2nd  supp)  S.2;  S.6.  Section  6 provides: 

6.  For  the  purposes  of  carrying  out  his  duties  and  functions  related  to 
environmental  quality,  the  Minister  may,  by  order,  with  the  approval  of  the 
Governor  of  Council,  establish  guidelines  for  use  by  departments,  boards  and 
agencies  of  the  Government  of  Canada  and  where  appropriate,  by  corporations 
named  in  Schedule  III  to  the  Financial  Administration  Act  and  regulatory 
bodies  in  the  exercise  of  their  powers  and  the  carrying  out  of  their  duties 
and  functions. 

The  relevant  provisions  of  the  Order  are  set  out  below: 

1.  In  these  Guidelines, 

"Environmental  Impact  Statement"  means  a documented  assessment  of  the 
environmental  consequences  of  any  proposal  expected  to  have  significant 
environmental  consequences  that  is  prepared  or  procured  by  the  proposant 
in  accordance  with  guidelines  established  by  a Panel; 

2.  The  Licensee  shall  construct,  operate  and  maintain  the  improvement 
so  that  the  improvement  will  not  cause  a net  loss  of  waterfowl 
productivity  in  the  Saskatchewan  portion  of  the  Souris  River  Basin. 

3.  The  Licensee  shall  not  divert  water  from  outside  the  Souris  River 
drainage  basin  if  such  diverted  waters  would  increase  the  annual  flow  of 
the  Souris  River  at  the  international  boundary  above  that  which  would 
have  occurred  in  a state  of  nature. 
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4.  The  Licensee  shall  construct,  operate  and  maintain  the  improvement 

in  such  manner  as  shall  not  contravene  the  International  Boundary  Waters 

Treaty  of  1909. 

5.  The  Licensee  shall  comply  with  the  provisions  of  all  federal 

statutes  that  relate  to  the  improvement  and  with  the  relevant  provisions 
of  any  regulations  made  pursuant  to  such  statutes.  In  addition,  the 
Licensee  shall  comply  with  the  specific  terms  and  conditions  which  apply 
to  the  improvement  contained  in  the  provincial  Ministerial  Approval  under 
the  Environmental  Assessment  Act  of  the  province  of  Saskatchewan,  dated 
February  15,  1988. 

6.  The  Licensee  shall  at  all  times,  indemnify  and  save  harmless  the 

Minister  from  and  against  all  claims  and  demands,  loss,  costs,  damages, 
actions,  suits  or  other  proceedings  by  whomsoever  made,  brought  or 
prosecuted,  in  any  manner  based  upon,  occasioned  by  or  attributable  to 
the  execution  of  these  Presents,  or  any  action  taken  or  things  done  or 
maintained  by  virtue  hereof,  or  the  exercise  in  any  manner  of  the  rights 
arising  hereunder. 

Section  2 of  the  International  River  Improvements  Regulations  set  out  the 
following  definitions: 

1.  In  these  Regulations: 

"Act"  means  the  international  River  Improvements  Act:  "international 

river"  means  water  flowing  from  any  place  in  Canada  to  any  place  outside 
Canada; 

"international  river  improvement"  means  a dam,  obstruction,  canal, 
reservoir  or  other  work  the  purpose  or  effect  of  which  is 

(a)  to  increase,  decrease  or  alter  the  natural  flow  of  an  international 
river,  and 

(b)  to  interfere  with,  alter  or  affect  the  actual  or  potential  use  of 
the  international  river  outside  Canada. 

Sections  6,  7 and  8 deal  with  applications:  ... 

2.  An  application  for  a licence  under  the  Act  shall  be  addressed  to  the 
Minister  and  shall  contain  the  following  information: 

(a)  the  name,  address  and  occupation  of  the  applicant; 

(b)  the  name  and  a clear  description  of  the  international  river  on  which 
an  international  river  improvement  is  to  be  made; 

(c)  the  place  where  the  said  improvement  is  to  be  made  and  a description 
of  the  improvement; 
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(d)  details  as  to  the  effect  of  the  improvement  on  the  level  or  flow  of 
water  at  the  Canadian  boundary; 

(e)  details  as  to  the  effect  of  the  improvement  on  the  use  of  water 
outside  Canada; 

(f)  details  of  the  adverse  effects  of  the  improvement  on  flood  control 
and  other  uses  of  water  together  with  information  as  to  plans  to  minimize 
such  effects; 

"department"  means,  subject  to  sections  7 and  8, 

(a)  any  department,  board  or  agency  of  the  Government  of  Canada,  and 

(b)  any  corporation  listed  in  Schedule  D to  the  Financial 
Administration  Act  and  any  regulatory  body; 

"Initiating  department"  means  any  department  that  is,  on  behalf  of  the 
Government  of  Canada,  the  decision  making  authority  for  a proposal; 

"Minister"  means  the  Minister  of  the  Environment; 

"proponent"  means  the  organization  or  the  initiating  department  intending 
to  undertake  a proposal; 

"proposal"  includes  any  initiative,  undertaking  or  activity  for  which  the 
Government  of  Canada  has  a decision  making  responsibility. 

3.  The  Process  shall  be  a self-assessment  process  under  which  the 
initiating  department  shall,  as  early  in  the  planning  process  as  possible 
and  before  irrevocable  decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision  making 
authority  are  fully  considered  and  where  the  implications  are 
significant,  refer  the  proposal  to  the  Minister  for  public  review  by  a 
Panel . 

4.  (1)  An  initiating  department  shall  include  in  its  consideration  of 
a proposal  pursuant  to  section  3 

(a)  the  potential  environmental  effects  of  the  proposal  and  the  social 
effects  directly  related  to  those  environmental  effects,  including 
any  effects  that  are  external  to  Canadian  territory;  and 

(b)  the  concerns  of  the  public  regarding  the  proposal  and  its  potential 
environmental  effects. 

(2)  Subject  to  the  approval  of  the  Minister  and  the  Minister  of  the 
initiating  department,  consideration  of  a proposal  may  include  such 
matters  as  the  general  socio-economic  effects  of  the  proposal  and  the 
technology  assessment  of  and  need  for  the  proposal. 
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5.  (1)  Where  a proposal  is  subject  to  environmental  regulation, 
independently  of  the  Process,  duplication  in  terms  of  public  reviews  is 
to  be  avoided. 

(2)  For  the  purpose  of  avoiding  the  duplication  referred  to  in 
subsection  (1),  the  initiating  department  shall  use  a public  review  under 
the  Process  as  a planning  tool  at  the  earliest  stages  of  development  of 
the  proposal  rather  than  as  a regulatory  mechanism  and  make  the  results 
of  the  public  review  available  for  use  in  any  regulatory  deliberations 
respecting  the  proposal. 

Appl i cat ion 

6.  These  Guidelines  shall  apply  to  any  proposal 

(a)  that  is  to  be  undertaken  directly  by  an  initiating  department; 

(b)  that  may  have  an  environmental  effect  on  an  area  of  federal 
responsibility; 


After  reviewing  the  above-noted  provisions,  it  is  clear  that  a person 
must  hold  a valid  licence  in  order  to  construct,  operate  or  maintain  an 
international  river  improvement.  The  issuance  of  the  licence  relates  directly 
to  the  fact  that  the  construction  will  have  some  effect  or  interfere  with  an 
international  river.  The  Minister  of  the  Environment  has  the  discretion  to 
issue  the  licence,  upon  compliance  with  certain  requirements  set  out  in  the 
Regulations.  There  is  no  doubt  that  the  Project  falls  within  the  definition 
of  an  "international  river  improvement"  and  that  the  Souris  River  is  an 
"international  river". 

It  is  also  clear  that  the  Minister  of  the  Environment,  for  the  purpose  of 
carrying  out  his  duties  and  functions  (re.  preservation  and  enhancement  of 
environmental  quality  as  set  out  in  S.5  of  the  Department  of  the  Environment 
Act)  may  by  Order,  with  the  approval  of  the  Governor  in  Council,  establish 
guidelines  for  use  by  departments,  boards  and  agencies  of  the  Government  of 
Canada  and  I agree  that  the  EARP  Guidelines  Order  is  an  enactment  or 
Regulations  as  defined  in  s.2  of  the  interpretation  Act^  i.e.: 

"enactment"  means  an  Act  or  regulation  or  any  portion  of  an  Act  or 
regulation;  ... 

"regulation"  includes  an  order,  regulation,  rule,  rule  of  court,  form, 
tariff  of  costs  or  fees,  letters  patent,  commission,  warrant,  proclamation, 
by-law,  resolution  or  other  instrument  issued,  made  or  established 

(a)  is  the  execution  of  a power  conferred  by  or  under  the  authority 
of  an  Act,  or 

(b)  by  or  under  the  authority  of  the  Governor  in  Council; 
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Therefore,  EARP  Guidelines  Order  is  not  a mere  description  of  a policy  or 
programme;  it  may  create  rights  which  may  be  enforceable  by  way  of  mandamus 
(See  Young  V.  MEI  (Canada)  (1987)  8 FTR  218  at  p.  221). 

However,  the  question  to  be  determined  at  this  stage  is  whether  the 
respondent  Minister  of  the  Environment  is  required  to  comply  with  the 
provisions  of  the  EARP  Guidelines  Order  when  issuing  a licence  under  the 
International  River  Improvements  Act*  At  first  glance  it  appears  that  the 
EARP  Guidelines  are  for  use  only  by  departments,  boards,  agencies  of  the 
Government  of  Canada  (see  definitions  of  "department"  and  "initiating 
department"  in  the  Order)  and  there  is  some  merit  to  the  respondent  Minister's 
position  that  the  Project  is  a provincial  undertaking  subject  only  to 
provincial  regulations  and  guidelines.  However,  s.6  of  the  EARP  Guidelines 
Order  specifically  provides  that  these  guidelines  shall  apply  to  any  proposal 
that  may  have  an  environmental  effect  on  an  area  of  federal  responsibility. 
Proposal  includes  any  initiative,  undertaking  or  activity  for  which  the 
Government  of  Canada  has  a decision  making  responsibility.  Issuing  a licence 
under  the  international  River  Improvements  Act  for  the  Project  Constitutes  a 
"decision  making  responsibility". 

The  Project  will  also  have  an  environmental  impact  on  a number  of  areas 
of  federal  responsibility,  namely,  international  relations,  the  Boundary 
Waters  Treaty  (transboundary  water  flows),  migratory  birds  (by  virtue  of  the 
Migratory  Birds  Convention),  inter-provincial  affairs  and  fisheries.  These 
areas  are  dealt  with  more  specifically  in  a letter  dated  July  6,  1987  from 
R.A.  Halliday,  Environment  Canada  to  R.E.W.  Walker,  Saskatchewan  Environment 
and  Public  Safety  (Exhibit  6,  affidavit  of  Lome  Scott).  The  following  are 
some  excerpts  from  this  letter: 

In  response  to  your  letter  of  June  9,  Environment  Canada  has  reviewed  the 
Rafferty /Alameda  Environmental  Impact  Statement  provided  by  Saskatchewan 
Environment  and  Public  Safety.  The  Souris  Basin  Development  Authority  has 
provided  a comprehensive  assessment  of  the  Rafferty  project,  and  certain 
chapters  and  sections  were  complete  and  accurate.  However,  there  are  a number 
of  important  information  gaps  related  to  assessing  implications  for  federal 
responsibilities  concerning  this  project. 


Developments  in  Souris  Basin  are  subject  to  existing  international 
apportionment  and  management  arrangements  administered  by  Canada  and  the 
United  States  under  the  Boundary  Water  Treaty,  and  licensing  requirements 
under  the  International  River  Improvements  Act.  Environment  Canada  has  both 
technical  advisory  and  regulatory  responsibilities  for  these  activities.  In 
particular,  our  concerns  centre  primarily  on  defining  the  details  of  the 
operating  plan  for  the  reservoirs,  especially  during  the  filling  period,  such 
that  downstream  effects,  both  water  quantity  and  quality,  can  be  assessed  in 
the  United  States  and  Manitoba.  Because  of  these  interjurisdictional 
concerns,  post-project  monitoring  and  analysis  is  of  fundamental  importance. 
The  EIS  does  not  provide  information  to  specifically  address  these  concerns. 
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Boundary  Waters  Treaty  - Water  Quality 

Article  IV  of  the  Boundary  Waters  Treaty  (BWT)  states  that  "Boundary 
waters  and  waters  flowing  across  the  boundary  shall  not  be  polluted  on  either 
side  to  the  injury  of  health  or  property  on  the  other". 


The  quality  of  water  released  to  the  United  States  must  be  protected  in 
accordance  with  Article  IV.  Environment  Canada  recommends  that  all  parties 
continue  discussions  on  establishing  water  quality  objectives  for  the  Souris 
River  at  the  International  boundary.  Objectives  would  assist  in  maintaining 
adequate  water  quality  during  the  fill  period  and  thereafter. 

2.  Boundary  Waters  Treaty  - Water  Quality 

In  1959,  Canada  and  the  United  States  accepted  the  Interim  Measures 
concerning  the  apportionment  of  water  between  the  two  countries,  and  the 
International  Joint  Commission  established  the  International  Souris  River 
Board  of  Control  to  administer  the  agreement.  In  effect,  the  Measures  provide 
for  an  equal  division  of  the  natural  flow  of  the  Souris  River  as  it  crosses 
into  North  Dakota  and  provide  for  a regulated  flow  of  0.57  m3/a  (20  CFS)  into 
Manitoba  from  June  to  October.  The  Measures  also  include  certain  other 
riparian  conditions. 

Any  deviations  from  these  Measures  must  be  clearly  documented  in  the  EIS 
as  any  changes  to  the  Measures  must  be  formally  approved  by  both  federal 
governments,  and  agreed  to  by  Saskatchewan,  Manitoba,  and  North  Dakota.  Once 
this  is  accomplished,  the  International  Joint  Commission  would  consider  a 
change  in  the  1959  Measures. 

The  operational  procedures  negotiated  by  the  proponent  in  Saskatchewan, 
and  parties  in  the  United  STates  (page  1 and  2,  Hydrology  Assessment, 
chapter  3),  have  not  been  approved  by  all  parties.  It  should  be  noted  that 
two  of  the  four  water  supply  scenarios  for  the  project  (p.  74,  chapter  3)  do 
not  appear  to  meet  the  requirements  of  the  Interim  Measures.  Scenarios  3 
and  4 consider  that  Saskatchewan  will  retain  60  percent  of  the  natural  flow  to 
the  international  boundary. 


4.  Navigable  Waters  Protection  Act 


The  Souris  Basin  Development  Authority  should  apply  to  Transport  Canada 
for  a licence  of  exemption  from  the  Navigable  Waters  Protection  Act.  The  Act 
requires  that:  the  public  is  adequately  notified  of  the  project; 
international  standards  are  used  to  mark  shoals,  reefs,  the  spillway,  and  in 
take  structures;  adequate  boat  launching  facilities  are  provided;  and  trees 
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are  cleared  from  the  reservoir  to  the  Full  Supply  Level,  and  if  necessary, 
trash  booms  are  installed  during  the  first  years  of  operation. 


5.  Migratory  Birds  Convention  Act 

The  Souris  Basin  Development  Authority  is  to  be  commended  for  the 
mitigative  measures  that  will  be  implemented  to  reduce  the  impact  of  the 
project  on  waterfowl.  The  EIS,  however,  does  not  quantify  waterfowl 
production  and  habitat  losses.  Environment  Canada  seeks  assurance  that  no  net 
loss  in  waterfowl  production  will  occur  as  a consequence  of  the  project. 


7.(v)The  Reservoir  Filling  Period 

The  EIS  did  not  present  information  on  potential  impacts,  plan  of 
operation,  and  international  obligations  during  the  filling  period  for  the 
Rafferty  and  Alameda  reservoirs.  Environment  Canada  recommends  supplementary 
information  for  the  filling  period  be  provided  on: 

a.  water  quality  and  quantity  changes,  particularly  at  the 
international  boundary; 

b.  impacts  to  fisheries  and  wildlife  habitat  in  Saskatchewan, 
North  Dakota,  and  Manitoba;  ... 

I agree  that  unwarranted  duplication  should  be  avoided  but  it  seems  to  me 
that  a number  of  federal  concerns  were  not  dealt  with  by  the  provincial 
environment  impact  statement,  including  a review  of  the  impact  of  the  Project 
in  North  Dakota  and  Manitoba.  As  such,  I do  not  think  that  applying  the  EARP 
Guidelines  Order  would  result  in  unwarranted  duplication  but  would  fill  in 
necessary  information  gaps. 

I am  also  in  agreement  with  the  applicants  that  the  EARP  Guidelines  Order 
must  be  applied  as  the  Project  clearly  has  an  environmental  effect  on  a number 
of  areas  of  federal  responsibility,  including  about  4000  acres  of  land 
"owned",  or  at  the  very  least  held  in  trust  and  administered,  by  the  Federal 
Government. 

This  information  was  not  known  by  the  Federal  Department  of  the 
Environment  officials  when  they  were  advising  the  Minister  that  EARP 
Guidelines  Order  did  not  apply.  Incidentally,  some  effort  was  made  by  counsel 
for  the  respondent  Minister  of  the  Environment  that  actions  taken  by  federal 
officials  met  the  requirements  of  the  Guidelines  or  actions  were  taken  in  the 
spirit  of  the  Guidelines  but  it  was  clear  throughout  that  Department  of  the 
Environment  officials  were  maintaining  that  the  EARP  Guidelines  did  not  apply 
to  this  project.  There  is  a duty  owed  to  the  public  - an  essential  part  of 
the  process  - and  it  did  not  occur  here.  I have  considered  what  counsel  for 
the  respondent  Minister  of  the  Environment  suggested,  namely,  "look  to  the 
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totality  of  the  evidence  and  the  process  followed"  but  I cannot  conclude  that 
the  necessary  steps  were  taken  before  the  licence  was  issued. 

I can  agree  that  on  the  Department  of  the  Environment  or  the  Federal 
Government  finds  jurisdiction  to  secure  the  necessary  environmental  protection 
in  a case  such  as  this  one  may  be  difficult  but  certainly  the  legislation 
establishes  conditions  precedent  that  must  be  adhered  to  before  a licence  is 
issued. 


Certiorari t which  permits  the  Court  to  determine  whether  a statutory 
delegate's  decision  has  been  made  within  his/her  jurisdiction  and  mandamus^ 
which  compels  a delegate  to  fulfill  his/her  statutory  duties,  are 
discretionary  remedies:  Jones  & deVi liars.  Principles  of  Administrative  Law, 
1985,  p.  325.  The  jurisprudence  is  clear  that  in  order  for  mandamus  to  issue 
for  the  enforcement  of  a statutory  right,  the  statute  in  question  must  impose 
a duty,  the  performance  or  non-performance  of  which  is  not  a matter  of 
discretion.  The  applicant  must  show  that  he/she  has  the  legal  right  to  the 
performance  of  a legal  duty  imposed  by  statute  upon  the  party  against  whole 
the  mandamus  iS  SOUghtl  Re  Ferguson  and  Com'r  for  Federal  Judicial  Affairs 
(1982)  140  DLR  (3d)  452  (F.T.D.).  If  the  party  refuses  to  act  and  discharge 
the  duty,  then  the  applicant  is  entitled  to  mandamus.  In  Maple  Lodge  Farms 
Ltd.  V.  Canada  [1983]  1 FC  500  (CA);  affirmed  [1982]  2 SCR  2 (S.C.C.),  the 
Court  of  Appeal  refused  to  issue  mandamus  to  compel  the  Minister  of  Economic 
Development  to  grant  an  applicant  an  import  permit  as  the  relevant  statute 
(the  Export  and  Import  Permits  Act)  Conferred  on  the  Minister  a discretionary 
authority  to  issue  such  permits  and  did  not  create  a duty  to  issue  them  upon 
the  fulfillment  of  certain  conditions. 

The  applicants  cited  the  case  of  Re  Braeside  Farms  Ltd.  et  al  and 
treasurer  of  Ontario  et  al  (1978)  20  O.R.  (2d)  541  (Div.  Ct.),  in  Support  Of 
their  contention  that  granting  a licence  without  complying  with  a statutory 
prerequisite  constitutes  an  excess  of  jurisdiction.  The  case  involved  an 
application,  by  way  of  judicial  review,  to  quash  a regulation  made  by  the 
Minister  of  Housing  of  Ontario  pursuant  to  s.22  of  the  Niagara  Escarpment 
Planning  and  Development  Act.  One  of  the  arguments  raised  before  the  Ontario 
Divisional  Court  was  that  the  decision  of  the  Minister  refusing  to  grant  the 
development  permit  should  be  quashed  because  the  report  of  the  hearing  officer 
did  not  meet  the  requirements  of  subsection  24(11)  of  the  Act.  Griffiths,  J., 
writing  for  the  majority,  noted  at  p.  551: 

Under  s.24(2)  of  the  Act  the  Minister  is  required  to  give  consideration 
to  the  report  of  the  hearing  officer  as  a condition  precedent  of  his 
decision-making.  If  the  report  does  not  meet  the  requirements  of  s. 24(11) 
then  in  my  view  the  Minister  is  without  jurisdiction  to  make  a decision  ... 

The  case  or  Re  McKay  and  Minister  of  Municipal  Affairs  (1973)  35  D.I.R. 
(3d)  627  (B.C.S.C.)  dealt  with  an  application  for  a writ  of  mandamus  to  compel 
the  Minister  of  Municipal  Affairs  to  direct  a poll  to  be  taken  before  making  a 
recommendation  pursuant  to  s.l8  of  the  Municipal  Act  (B.C.)  MacFarlane,  J.  at 
p.  630  found  that: 
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The  duty  of  the  Minister  is  owed  to  the  electorate.  He  cannot  make  a 
recommendation  to  the  Lieutenant-Governor  in  Council  until  the  electorate  has 
spoken  appropriately.  The  duty  to  direct  a poll  vasts  in  right  in  each  member 
of  the  electorate  of  the  areas  in  question,  and  if  the  Minister,  who  has  been 
designated  to  perform  that  duty,  upon  demand  refuses  to  do  so  than,  in  my 
opinion  mandamus  will  lie  ... 

As  I indicated  earlier,  it  is  my  opinion  that  the  Minister  of  the 
Environment  is  required,  before  issuing  a licence  under  the  international 
River  Improvements  Act,  to  Comply  with  EARP  Guidelines  Order.  By  not  applying 
the  provisions  of  the  Order,  the  Minister  has  failed  to  comply  with  a 
statutory  duty,  has  exceeded  his  jurisdiction  and  therefore  the  applicants  are 
entitled  to  their  order  for  certiorari.  Further  the  EARP  Guidelines  Order 
indicates  that  certain  procedures,  namely  the  preparation  of  an  environmental 
assessment  and  review,  must  be  carried  out  when  dealing  with  a proposal  that 
may  have  an  environmental  effect  on  an  area  of  federal  responsibility.  The 
Project  being  such  a proposal,  and  the  Minister  being  a participant  (in  that 
he  issued  the  licence  under  the  international  River  Improvements  Act)  and  by 
not  complying  with  the  Order,  has  in  my  opinion  not  performed  his  duty  and 
therefore  the  applicants  are  also  entitled  to  an  order  for  /nandaAius , and  COStS 
forthwith  after  taxation  thereof. 


ORDER 


This  action  coming  on  for  hearing  at  Regina,  Saskatchewan  on  the  30th  day 
of  March,  1989;  upon  hearing  the  evidence  adduced,  reading  the  documents  filed 
and  hearing  arguments  by  counsel  for  the  applicants  and  for  the  respondents; 

1.  An  Order  of  certiorari  is  hereby  made  quashing  and  setting  aside  a 

licence  issued  by  the  respondent  Minister  of  the  Environment,  on  June  17, 

1988  to  the  respondent  Saskatchewan  Water  Corporation  for  permission  to 
carry  out  works  and  undertakings  in  connection  with  the  Rafferty /Alameda 
Project  on  the  Souris  River  Basin,  pursuant  to  the  international  River 
Improvements  Act’, 

2.  an  Order  of  mandamus  is  hereby  made  requiring  the  respondent  Minister  of 

the  Environment  to  comply  with  the  Environmental  Assessment  and  Review 

Process  Guidelines  Order  S.0.R./84-467  in  considering  the  application  of 
the  respondent  Saskatchewan  Water  Corporation  for  a licence  under  the 

International  River  Improvements  Act  I 

3.  it  is  hereby  ordered  that  the  applicants  be  entitled  to  their  costs  of 
this  application  forthwith  after  taxation  thereof. 
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FEDERAL  COURT  OF  APPEAL 


RE:  RAFFERTY  AND  ALAMEDA  DAMS  (NO.  1) 

CANADIAN  WILDLIFE  FEDERATION,  INC., 
GORDON  GESKE,  JOSEPH  DOLECKI 


V. 


MINISTER  OF  THE  ENVIRONMENT  AND 
SASKATCHEWAN  WATER  CORPORATION 


Ottawa,  June  22,  1989 


lACOBUCCI,  C.J.,  HUGESSEN  AND  STONE,  J.J.A.: 

(Chronology) 

Order  April  10,  1989,  quashing  Minister  of  Environment's  license  to  go 
ahead  with  dam  structure  (FCTD). 

Reasons  for  Order,  April  10,  1989  (FCTD). 

Appeal  dismissed  with  costs  June  22,  1989. 

Reasons  for  Order,  December  28,  1989. 

Order  December  28,  1989,  FCTD  - order  for  certiorari  quashing  ministerial 
decision  to  go  ahead  with  the  dam  and  ordering  environmental  assessment  panel 
together  with  a public  hearing. 


International  River  Improvements  Act  R.S.C.  1985,  C.  1-20  - The  minister, 
when  issuing  a license  in  accordance  with  the  IRIA  and  its  regulations  is 
bound  to  follow  the  EARP  Guidelines  Order. 

Statutory  Interpretation  - comparison  of  both  English  and  French  texts  in 
the  Department  of  the  Environment  Act  R.S.C.  1985  C.  E-10,  S.  6 demonstrates 
that  the  Guidelines  order  is  unquestionably  capable  of  supporting  a power  to 
make  binding  subordinate  legislation  - repeated  use  of  the  word  "shall" 
throughout  the  Order  supports  this  interpretation. 

Department  of  the  Environment  Act  R.S.C.  1985  C.  E-10  - Environmental 
Assessment  and  Review  Process  Guidelines  Order  SOR  84-467  - the  EARP 
Guidelines  order  is  binding  subordinate  legislation,  and  binds  all  those  to 
whom  the  Guidelines  are  addressed,  including  the  Minister  of  the  Environment 
himself. 
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Summary:  An  order  to  quash  the  license  granted  by  the  federal  Minister 
of  the  Environment  to  the  Saskatchewan  Water  Corporation  for  construction  of 
Rafferty  and  Alameda  Dams  was  granted  at  trial  and  the  decision  to  quash  was 
opposed  on  appeal  on  the  grounds  that  the  IRIAis  a complete  code  for  the 
issuance  of  licenses.  The  appeal  was  dismissed.  Whether  or  not  the  IRIA  is  a 
complete  code  is  irrelevant  so  long  as  the  EARP  Guidelines  Order  is  truly 
mandatory  subordinate  legislation.  The  meaning  of  "guideline"  together  with  a 
reading  of  both  the  French  and  English  texts  of  s.  6 of  the  Department  of  the 
Environment  Act  RSC  1985  c.  E-10,  and  repeated  use  of  the  word  "shall"  in  the 
Guidelines  Order  itself  denotes  mandatory  intention  to  bind  all  concerned, 
including  the  federal  Environment  Minister  himself. 

Held:  Appeal  dismissed. 


AFFAIRE  INTERESSANT  LES  RAFFETRY-ALAMEDA  DAM  (NO.  1) 

FEDERATION  CANADIENNE  DE  LA  FAUNE  INC. 

GORDON  GESKE  et  JOSEPH  DOLECKI 

c. 

MINISTRE  DE  L'ENVIRONNEMENT  ET 
SASKATCHEWAN  WATER  CORPORATION 


lACOBUCCI,  C.J.,  HUGESSEN  et  STONE,  J.J.A.  Ottawa,  22  juin  1989 

(CHRONOLOGIE) 

ORDONNANCE  DU  10  AVRIL  1989  ANNULANT  LE  PERMIS  PAR  LEQUEL  LE  MINISTRE  DE 
L'ENVIRONNEMENT  A AUTORISE  LA  CONSTRUCTION  DE  LA  STRUCTURE  DES  BARRAGES  (CF 
1^^  INST.). 

MOTIFS  DE  L' ORDONNANCE  EN  DATE  DU  10  AVRIL  1989  (CF  1^^  INST.). 

APPEL  REJETE  AVEC  DEPENS  LE  22  JUIN  1989. 

MOTIFS  DE  L' ORDONNANCE  EN  DATE  DU  28  DECEMBRE  1989. 

ORDONNANCE  DU  28  DECEMBRE  1989,  CF  1^^  INST.  - ORDONNANCE  DE  CERTIORARI 
ANNULANT  LA  DECISION  PAR  LAQUELLE  LE  MINISTRE  A AUTORISE  LA  CONSTRUCTION  DES 
BARRAGES  ET  EXIGEANT  LA  CREATION  D'UNE  COMMISSION  D' EVALUATION 
ENVIRONNEMENTALE  AINSI  QU'UNE  AUDIENCE  PUBLIQUE . 
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LOI  SUR  LES  OUVRAGES  DESTINES  A L ' AMELIORATION  DES  COURS  D'EAU 
INTERNATIONAUX,  L.R.C.  1985,  CHAP.  1-20  - LORSQU ' IL  DELIVRE  UN  PERHIS 

CONFORMEMENT  A LA  LAOI,  LE  MINISTRE  DOIT  SE  CONFORME  AU  DECRET  SUR  LES  LIGNES 
DIRECTRICES  DE  LA  LCPE . 

INTERPRETATION  LEGISLATIVE  - UNE  COMPARAISON  ENTRE  LES  VERSIONS  ANGLAISE 
ET  FRANgAISE  DE  L 'ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT, 
L.R.C.  1985,  CHAP.  E-10,  INDIQUE  QUE  LE  DECRET  SUR  LES  LIGNES  DIRECTRICES 
PERMET  SANS  AUCUN  DOUTE  DE  DECLARER  L' EXISTENCE  D'UN  POUVOIR  D' ADOPTER  DE  LA 
LEGISLATION  SUBORDONNEE  A CARACTERE  OBLIGATOIRE  -L 'USAGE  REPETEDU  MOT 
((SHALL))  TOUT  AU  LONG  DU  DECRET  APPUIE  CETTE  INTERPRETATION . 

LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT,  L.R.C.  1985,  CHAP.  E-10  - DECRET 
SUR  LES  LIGNES  DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET  D'EXAMEN  EN 
MATIERE  D' ENVIRONNEMENT,  DORS  84-467  - LE  DECRET  SUR  LES  LIGNES  DIRECTRICES  DE 
LA  LCPE  EST  UNE  LEGISLATION  SUBORDONNEE  A CARACTERE  OBLIGATOIRE  ET  LIE  TOUS 
CEUX  i QUI  LE  DECRET  EST  7WRESSE,  DONT  LE  MINISTRE  DE  L ' ENVIRONNEMENT 
LUI-MEME. 

RESUME  : UNE  ORDONNANCE  EN  VUE  D ' ANNULER  LE  PERMIS  QUE  LE  MINISTRE  DE 
L ' ENVIRONNEMENT  FEDERAL  A OCTROYE  A LA  SASKATCHEWAN  WATER  CORPORATION  POUR  LA 
CONSTRUCTION  DES  BARRAGES  RAFFERTY  ET  ALAMEDA  A ETE  ACCORDEE  EN  PREMIERE 
INSTANCE  ET  LA  DECISION  A ETE  PORTEE  EN  APPEL  POUR  LE  MOTIF  QUE  LA  LOAI 
CONSTITUE  UN  CODE  COMPLET  AUX  FINS  DE  LA  DELIVRANCE  DES  PERMIS.  L' APPEL  EST 
REJETE.  LA  QUESTION  DE  S AVOIR  SI  LA  LOAI  EST  UN  CODE  COMPLET  N'EST  PAS 
PERTINENTS,  DANS  LA  MESURE  OU  LE  D.CRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE 
EST  VERITABLEMENT  UNE  LEGISLATION  SUBORDONNEE  A CARACTERE  OBLIGATOIRE. 
L'EXAMEN  DU  SENS  D'UNE  ((LIGNE  DIRECTRICE)) , LA  LECTURE  DES  VERSIONS  FRANQAISE 
ET  ANGLAISE  DE  L' ARTICLE  6 DE  LA  LOI  SUR  LE  MINISTERE  DE  L ' ENVIRONNEMENT , 
L.R.C.  1985,  CHAP.  E-IO,  ET  L'USAGE  REPETE  DU  MOT  ((SHALL))  DANS  LE  DECRET 
LUI-MEME  INDIQUENT  L 'INTENTION  DE  LIER  TOUTES  LES  PERSONNES  CONCERNEES,  DONT 
LE  MINISTRE  DE  L ' ENVIRONNEMENT  FEDERAL  LUI-MEME. 

DECISION  : L' APPEL  EST  REJETE. 


StatutGS/Loi  CitG6S  l Federal  Court  Act  S.18.  International  River 
Improvement  Act  R.S.C.  1985  ch.  1-20.  EnvironniGntal  AssGSsmGnt  and  RgvIgw 
ProcGSS  OuidGlinGS  OrdGr  S.0.R./84-467,  22  JunG  1984  (EARP  GuidGlinGS  OrdGr). 

Loi  sur  la  Cour  federale ^ art.  18.  Loi  sur  les  ouvrages  destines  a 
1 ' amelioration  des  cours  d'eau  inter nationaux^  L.R.C.  1985,  Chap.  1-20. 
O^crGt  sur  Igs  lignGS  dirGCtricGS  visant  1g  procGSSus  d' Evaluation  Gt  d'GxamGn 
Gn  maticrG  d'GnvironnGmGnt,  DORS/84-467,  22  juin  1984  (DEcrGt  sur  Igs  lignGS 
dirGctricGS  dG  la  LCPE). 
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REASONS/MOTIF; 

lacobucci  C.J.,  Hugessen  and  Stone  JJ.A.  (Fed.  Ct.  Appeal  Div.) 

Ottawa,  June  22,  1989 

lACOBUCCI,  C.J.,  HUGESSEN  and  STONE,  J.J.A.:  Environmental  assessment  - 
Minister  of  Environment  issuing  licence  under  international  River  improvements 
Act  without  complying  with  Federal  Environmental  Assessment  and  Review  Process 
Guidelines  Order  - Power  to  make  guidelines  by  order  compatible  with  issuance 
of  mandatory  guidelines  - Nothing  in  Guidelines  to  indicate  not  mandatory  - 
Guidelines  Order  binding  on  all  those  to  whom  addressed,  including  Minister  of 
Environment  - Appeal  dismissed  - Federal  Environmental  Assessment  and  Review 
Process  Guidelines  Order,  SOR/84-467  - Department  of  the  Environment  Act, 
R.S.C.  1985,  c.  E-10,  s.  6. 

Statutes  considered:  Department  of  the  Environment  Act^  R.S.C.  1985, 
c.  E-10  - s.  5,  s.  6,  as  am,  S.C.  1988,  c.  22,  s.  146. 

International  River  Improvements  Act,  R.S.C.  1985,  C.  1-20. 

Regulations  considered:  Department  of  the  Environment  Act,  R.S.C.  1985, 
c.  E^TO  Environmental  Assessment  and  Review  Process  Guidelines  Order, 
SOR/84-467,  s.  6,  s.  13,  s.  20. 

International  River  Improvements  Act,  R.S.C.  1985,  C.  1-20 
International  River  Improvements  Regulations,  C.R.C.  1978,  C.  982. 

APPEAL  from  judgment,  reported  3 C.E.L.R.  (N.S.)  287,  ruling  Minister  of 
Environment  bound  by  Federal  Environmental  Assessment  and  Review  Process 
Guidelines  Order. 

D.  Gauiey,  Q.C.  and  Cliff  Wheatley,  for  appellant. 

Brian  Crane,  Q.C.  and  Martin  Mason,  for  respondents. 


(Doc.  No.  A-228-89) 

June  22,  1989.  The  judgment  of  the  Court  was  delivered  by  . 

HUGESSEN  J.A. 

We  are  all  of  the  view  that  this  appeal  must  fail. 

Reduced  to  its  essentials,  the  appellant's  argument  is  that  the  Minister 
of  the  Environment,  in  issuing  a licence  under  the  international  River 
Improvements  Act,  R.S.C.  1985,  c.  1-20  (I.R.I.A.),  is  not  bound  to  follow  the 
Environmental  Assessment  and  Review  Process  (E.A.R.P.)  Guidelines  Order 
(SOR/84-467,  22  June  1984).  We  cannot  agree. 

In  the  first  place,  the  appellant's  contention  that  the  I.R.I.A.  and  the 
Regulations  pursuant  thereto  (C.R.C.  1978,  c.  982)  are  a "complete  code"  for 
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the  issuance  of  licences  thereunder  simply  begs  the  question  as  to  whether  the 
E.A.R.P.  Guidelines  Order  is  mandatory;  if  it  is,  the  Minister  is  obliged  to 
follow  it  just  as  he  is  obliged  to  follow  any  other  law  of  general 
application.  Secondly,  appellant's  suggestion  that  s.  6 of  the  Department  of 
the  Environment  Act,  R.S.C.  1985,  c.  E-10  is  somehow  incompatible  with  the 
issuance  of  mandatory  guidelines  does  not  resist  examination.  When  compared 
with  s.  5,  and  when  both  English  and  French  texts  are  read  together,  the 
language  of  s.6: 

"GUIDELINES  BY  ORDER  "DIRECTIVES  ETABLIES  PAR  ARRETE 


6.  For  the  purposes  of  carrying 
out  his  duties  and  functions  related 
to  environmental  quality,  the 
Minister  may,  by  order,  with  the 
approval  of  the  Governor  in  Council, 
establish  guidelines  for  use  by 
departments,  boards  and  agencies 
of  the  Government  of  Canada  and, 
where  appropriate,  by  corporations 
named  in  Schedule  III  to  the 

Financial  Administration  Act  and 
regulatory  bodies  in  the  exercise 
of  their  powers  and  the  carrying 
out  of  their  duties  and  functions." 


6.  Au  titre  de  celles  de  ses 
fonctions  qui  portent  sur  la  quantite 
de  1 'environnement,  le  ministre  peut 
par  arrete,  avec  1 ' approbation  du 
gouverneur  en  conseil,  etablir  des 
directives  a 1 'usage  des  ministeres 
et  organismes  federaux  et,  s'il  y a 
lieu,  a celui  des  societes  d'Etat 
enumerees  a 1' annexe  III  de  la  Loi 
sur  la  gestion  des  finances 
pubiigues  et  des  organismes  de 
reglementation  dans  I'exercice  de 
leurs  pouvoirs  et  fonctions." 


is  unquestionably  capable  of  supporting  a power  to  make  binding  subordinate 
legislation.  The  word  "guidelines"  in  itself  is  neutral  in  this  regard. 
Finally,  there  is  nothing  in  the  text  of  the  Guidelines  themselves  which 
indicates  that  they  are  not  mandatory;  on  the  contrary,  the  repeated  use  of 
the  word  "shall"^  throughout,  and  particularly  in  ss.  6,  13  and  20,  indicates 
a clear  intention  that  the  Guidelines  shall  bind  all  those  to  whom  they  are 
addressed,  including  the  Minister  of  the  Environment  himself. 

The  appeal  will  be  dismissed  with  costs. 


Appeal  discmissed. 


^In 
1985,  c. 


the  French  text,  I'indicatif  present^  see  Interpretation  Act, 
1-21,  s.ll 
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FEDERAL  COURT  TRIAL  DIVISION 


RE:  RAFFERTY-ALAMEDA  DAMS  <NO.  2) 
CANADIAN  WILDLIFE  FEDERATION  INC., 
GORDON  GESKE  AND  JOSEPH  DOLECKI, 

V. 

MINISTER  OF  THE  ENVIRONMENT,  AND 
SASKATCHEWAN  WATER  CORPORATION 


MULDOON,  J. 


Ottawa,  December  28,  1989 


Order  April  18,  1989,  quashing  Minister  of  Environment's  license  to  go 
ahead  with  dam  structure  (FCTD). 

Reasons  for  Order,  April  10,  1989  (FCTD). 

Appeal  dismissed  with  costs  June  22,  1989. 

Reasons  for  Order,  December  28,  1989. 

Order  December  28,  1989  FCTD. 


International  Rivers  Improvement  Act  - effect  Of  EARP  Guidelines  where 
significant  adverse  environmental  effects  are  expected  - panel  must  be 
constituted  in  publicly  review  the  project  - a federal  license  is  required  to 
construct  dams  along  an  international  river  - where  significant  effects  are 
anticipated,  the  Minister  must,  in  accordance  with  the  EARP  Guidelines, 
constitute  an  independent  envrionmental  panel  to  review  the  project  - here  the 
Minister  did  not  do  as  required  - order  to  constitute  a panel  and 
conditionally  quashing  the  ministerial  decision  to  go  ahead  with  the  dam 
unless  an  independent  environmental  assessment  panel  is  constituted  within 
30  days. 

EARP  Guidelines  Order  - Environmental  Assessment  and  Review  Process 
Guidelines  Order  S.0.R./84-467,  22  June  1984  (EARP  Guidelines  Order),  pursuant 
to  the  Department  of  the  Environment  Act  - where  there  are  potentially 
significant  adverse  environmental  effects,  the  Minister  is  bound  to  refer  the 
matter  to  an  independent  environmental  panel  for  public  review  - Minister  is 
not  bound  by  the  results  of  the  public  review  conducted  by  independent 
environmental  panelists. 

Statutory  Interpretation  - meaning  of  "moderate"  versus  "significant"  for 
EARP  Guidelines  - "moderate"  means  more  than  insignificant  for  the  purposes  of 
the  EARP  Guidelines  Order. 
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Order  that  the  government  constitute  an  independent  panel  of 
environmentalists  to  publicly  review  the  dam  project,  conditional  order  to 
quash  the  license  granted  by  the  federal  government  for  the  province  to  go 
ahead  with  the  dam  project  unless  the  environmental  panel  is  created  within 
one  month. 

Disputed  Activity  and  Water  Body:  Rafferty  and  Alameda  Dam  along  the 
Souris  River  in  southern  Saskatchewan. 

Summary;  After  complying  with  a court  order  to  carry  out  a federal 
environmental  assessment  on  the  Rafferty-Alameda  Dam  project  over  the  summer 
of  1989,  the  federal  Minister  of  the  Environment  again  granted  a license  in 
August  to  the  Saskatchewan  Water  Corporation  to  continue  development  of  the 
water  diversion  project.  The  plaintiffs  launched  this  action  in  response,  on 
the  grounds  that  the  environmental  assessment  conducted  by  the  federal 
government  had  not  been  carried  out  in  accordance  with  the  legislation. 
Specifically,  the  plaintiffs  argue  that  sections  20  through  32  of  the 
Guidelines  Order  known  as  the  public  review  provisions,  specify  that  where 
there  is  a significant  "adverse  environmental  effect"  (as  per  the  EARP 
Guideline  Order  s.  12)  resulting  from  a proposed  project,  the  government  is 
automatically  obligated  to  appoint  a knowledgeable  independent  environmental 
assessment  panel. 

The  plaintiffs  pointed  out  that  there  were  major  gaps  in  the  material 
examined  in  the  study.  Furthermore,  there  were  indications  that  many  of  the 
"moderate"  environmental  effects  cited  would  not  be  readily  mitigated  with 
supreme  technology.  Mitigation  was  a legislative  prerequisite  if  the 
government  were  to  avoid  a panel  review. 

Held;  Order  to  constitute  an  independent  panel  of  environmental  experts 
to  conduct  a public  review,  and  conditional  quashing  of  the  federal  license 
for  the  dam  project  unless  the  panel  is  constituted. 

Editor's  Note;  The  federal  government  subsequently  proposed  Canadian 
Environmental  Assessment  Act  to  replace  the  EARP  Guidelines  Order  as  Bill  C-78 
on  June  18,  1990,  but  was  not  passed  before  the  session  of  Parliament  ended. 
It  was  introduced  as  Bill  C-13  in  1991,  and  received  Royal  Assent  on  June 
23’^°,  1992.  It  is  expected  to  be  proclaimed  into  force  within  a few  months. 
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AFFAIRE  INTERESSANT  LE  RAFFERTY-ALAMEDA  DAM  NO.  2 


FEDERATION  CANADIENNE  DE  LA  FAUNE  INC. 
GORDON  GESKE  et  JOSEPH  DOLECKI 


c. 

MINISTRE  DE  L'ENVIRONNEMENT  ET 
SASKATCHEWAN  WATER  CORPORATION 


MULDOON,  J.,  Ottawa,  28  decembre  1989 

Section  de  instance  de  la  Cour  federale 

ORDONNANCE  DU  28  AVRIL  1989  ANNULANT  LE  PERMIS  PAR  LEQUEL  LE  MINISTRE  DE 
L'ENVIRONNEMENT  A AUTORISE  LA  CONSTRUCTION  DE  LA  STRUCTURE  DES  BARRAGES  (CF 
iRE  jffST.  ) . 

MOTIFS  DE  L 'ORDONNANCE  EN  DATE  DU  10  AVRIL  1989  (CF  1^^  INST.). 

APPEL  REJETE  AVEC  DEPENS  LE  22  JUIN  1989. 

MOTIFS  DE  L' ORDONNANCE  EN  DATE  DU  28  DECEMBRE  1989. 

ORDONNANCE  DU  28  DECEMBRE  1989,  CF  1^^  INST. 

LOI  SUR  LES  OUVRAGES  DESTINES  A L ' AMELIORATION  DES  COURS  D'EAU 
INTERNATIONAUX  - INCIDENCE  DU  DECRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE 
LORSQUE  DES  EFFETS  NEFASTES  IMPORTANTS  SUR  L ' ENVIRONNEMENT  SONT  PREVUS  - UNE 
COMMISSION  DOIT  ETRE  FORMEE  POUR  L 'EXAMEN  PUBLIC  DU  PRO JET  - UN  PERMIS  FEDERAL 
EST  NECESSAIRE  POUR  LA  CONSTRUCTION  DE  BARRAGES  LE  LONG  D'UN  COURS  D'EAU 
INTERNATIONAL  - LORSQUE  DES  EFFETS  IMPORTANTS  SONT  PREVUS,  LE  MINISTRE  DOIT, 
CONFORMEMENT  AUX  LIGNES  DIRECTRICES  DE  LA  LCPE,  CREEP  UNE  COMMISSION 
D 'EVALUATION  ENVIRONNEMENTALE  INDEPENDANTE  QUI  ETUDIERA  LE  PROJET  - EN 
L'ESPECE,  LE  MINISTRE  NE  S' EST  PAS  CONFORMS  AUX  EXIGENCES  - ORDONNANCE  EN  VUE 
DE  CREEP  UNE  COMMISSION  ET  D'ANNULER  CONDITIONNELLEMENT  LA  DECISION  DU 
MINISTRE  CONCERNANT  LA  CONSTRUCTION  DES  BARRAGES,  A MOINS  QU'UNE  COMMISSION 
D' EVALUATION  ENVIRONNEMENTALE  INDEPENDANTE  NE  SOIT  CREEE  DANS  UN  DELAI  DE 
30  JOURS. 

DECRET  SUR  LES  LIGNES  DIRECTRICES  DE  LA  LCPE  - DECRET  SUR  LES  LIGNES 
DIRECTRICES  VISANT  LE  PROCESSUS  D' EVALUATION  ET  D' EXAMEN  EN  MATIERE 
L'ENVIRONNEMENT,  DORS/84-467,  22  JUIN  1984  (DECRET  SUR  LES  LIGNES  DIRECTRICES 
DE  LA  LCPE) , CONFORMEMENT  A LA  LOI  SUR  LE  MINISTERE  DE  L 'ENVIRONNEMENT  - 
LORSQU'IL  PEUT  Y AVOIR  DES  EFFETS  NEFASTES  IMPORTANTS  SUR  L'ENVIRONNEMENT,  LE 
MINISTRE  EST  TENU  DE  SOUMETTRE  LE  CAS  A UNE  COMMISSION  ENVIRONNEMENTALE 
INDEPENDANTE  AUX  FINS  D'UN  EXAMEN  PUBLIC  - LE  MINISTRE  N'EST  PAS  LIE  PAR  LES 
RESULTATS  DE  L' EXAMEN  PUBLIC  TENU  PAR  LES  MEMBRES  DE  LA  COMMISSION 
ENVIRONNEMENTALE  INDEPENDANTE. 
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INTERPRETATION  LEGISLATIVE  - SENS  DU  MOT  «MODERES»  PAR  RAPPORT  AU  MOT 
«IMPORTANTS»  AUX  FINS  DES  LIGNES  DIRECTRICES  DE  LA  LCPE  - LE  MOT  <<MODERES» 
SIGNIFIE  PLUS  QUE  NEGLIGEABLES  AUX  FINS  DU  DECRET  SUR  LES  LIGNES  DIRECTRICES 
DE  LA  LCPE. 

DETERMINATION  DE  LA  PEINE  - LA  COUR  ORDONNE  QUE  LE  GOUVERNMENT  CREE  UNE 
COMMISSION  INDEPENDANTE  FORMEE  DE  SPECIALISTES  EN  ENVIRONNEMENT  POUR  EXAMINER 
PUBLIQUEMENT  LE  PROJET  DE  CONSTRUCTION  DES  BARRAGES;  EN  OUTRE,  ELLE  REND  UNE 
ORDONNANCE  CONDITIONNELLE  EN  VUE  D'ANNULER  LE  PERMIS  PAR  LEQUEL  LE  GOUVERNMENT 
FEDERAL  A AUTORISE  LA  PROVINCE  A CONSTRUIRE  LES  BARRAGES,  A MOINS  QUE  LA 
COMMISSION  D' EVALUATION  NE  SOIT  CREEE  D ' ICI  UN  MOIS. 

ACTIVITE  CONTESTEE  ET  NAPPE  D'EAU  ; BARRAGES  RAFFERTY  ET  ALAMEDA  LE  LONG 
DE  LA  RIVIERE  SOURIS,  DANS  LE  SUD  DE  LA  SASKATCHEWAN. 

RESUME  : APRES  S ' ETRE  CONFORMS  A UNE  ORDONNANCE  PAR  LAQUELLE  LA  COUR  LUI 
ENJOIGNAIT  DE  MENER  UNE  EVALUATION  ENVIRONNEMENTALE  FEDERALE  A L 'EGARD  DU 
PROJET  DE  CONSTRUCTION  DES  BARRAGES  RAFFERTY -ALAMEDA  PENDANT  L'ETE  DE  1989,  LE 
MINISTRE  DE  L • ENVIRONNEMENT  FEDERAL  A ACCORDS  A NOUVEAU,  AU  MOIS  D'AOUT,  UN 
PERMIS  AUTORISANT  LE  SASKATCHEWAN  WATER  CORPORATION  A POURSUIVRE  LA 
CONSTRUCTION  DES  BARRAGES.  LES  DEMANDEURS  ONT  INTENTE  LA  PRESENTS  ACTION, 
POUR  LE  MOTIF  QUE  L 'EVALUATION  ENVIRONNEMENTALE  MENEE  PAR  LE  GOUVERNEMENT 
FEDERAL  N'AVAIT  PAS  ETE  FAITE  CONFORMEMENT  A LA  LEGISLATION.  PLUS 
PRECISEMENT,  LES  DEMANDEURS  SOUTIENNENT  QUE  LES  ARTICLES  20  A 32  DU  DECRET, 
APPELES  LES  DISPOSITIONS  CONCERNANT  L'EXAMEN  PUBLIC,  PRECISENT  QUE,  LORSQU'IL 
Y A DES  EFFETS  NEFASTES  IMPORTANTS  SUR  L ' ENVIRONNEMENT  (SELON  L 'ARTICLE  12  DU 
DECRET)  A LA  SUITE  D'UN  PRO  JET,  LE  GOUVERNEMENT  EST  AUTOMATIQUEMENT  TENU  DE 
NOMMER  UNE  COMMISSION  D' EVALUATION  ENVIRONNEMENTALE  INDEPENDANTE  ET 
COMPETENTE . 

LES  DEMANDEURS  ONT  SOULIGNE  QU ' IL  Y AVAIT  DES  LACUNES  IMPORTANTES  DANS  LA 
DOCUMENTATION  EXAMINEE  AU  COURS  DE  L ' ETUDE . EN  OUTRE,  SELON  CERTAINES 
INDICATIONS,  BON  NOMBRE  DES  EFFETS  MODERES  SUR  L ' ENVIRONNEMENT  NE  SERAIENT  PAS 
ATTENUES  FACILEMENT  PAR  L ' APPLICATION  DE  MESURES  TECHNIQUES.  POUR  EVITER  UNE 
REVISION  PAR  UNE  COMMISSION,  LE  GOUVERNEMENT  DOIT  PROUVER  QUE  LES  EFFETS 
NEFASTES  PEUVENT  ETRE  ATTENUES. 

DECISION  : LA  COUR  ORDONNE  LA  CREATION  D'UNE  COMMISSION  INDEPENDANTE 
FORMEE  DE  SPECIALISTES  EN  ENVIRONNEMENT  POUR  MENER  UN  EXAMEN  PUBLIC  ET  ORDONNE 
L'ANNULATION  CONDITIONNELLE  DU  PERMIS  FEDERAL  RELATIF  A LA  CONSTRUCTION  DES 
BARRAGES  JUSQU'A  LA  CREATION  DE  LA  COMMISSION. 


CaSGS/Juri SprudenC6  l Canadian  wildlife  Federation,  Inc.,  Gordon  Geske, 
Joseph  Dolecki  v.  Minister  of  the  Environment  and  Saskatchewan  Water 
Corporation  (Re  Rafferty-Alameda  ffl)  3 CELR  (NS)  287,  37  Admin  LR  39,  [1989]  4 
WWR  526,  26  FTR  245  (TD)  aff'd  (1989)  /////  4 CELR  (NS)  1,  38  Admin  LR  138,  99 
NR  72,  27  FTR  159  (note),  [1990]  2 WWR  69  (CA). 
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Tetzlaff  V.  Canada  (Minister  of  the  Environment)  T-2230-89  [unreportGCJ] 
(^reasons  given  in  the  above  decision  also  serve  as  the  reasons  given  by  the 
court  for  this  decision). 

Statutes/Lois  Citees  : international  River  Improvements  Act  R.S.C.  1985 
ch.  1-20,  formerly  R.S.C.  1970,  c.  1-22. 


Department  of  the  Environment  Act  R.S.C.  1985  C.  E-10. 

Government  Organization  Act,  1979,  S.C.  1978-79,  C.  13  Environmental 
Assessment  and  Review  Process  Guidelines  Order  S.0.R./84-467,  22  June  1984 

(EARP  Guidelines  Order). 

Authorities/Doctrine  : Environment  Canada,  initial  Environmental 
Evaluation,  vols  1-4  August,  1989. 


MULDOON,  J.  (F.C.T.D.):  This  application  is  the  companion  of  a similar 
proceeding  styled:  Edelbert  Tetzlaff  and  Harold  Tetzlaff  v.  The  Minister  of 
the  Environment,  respondent,  and  Saskatchewan  Water  Corporation,  intervener , 
T-2230-89.  In  both  cases  extraordinary  relief  by  way  of  certiorari  and 
mandamus  is  sought  by  the  respective  applicants  who  say  that  they  are 
aggrieved,  and  that  their  interests  are  jeopardized,  by  the  Minister's 
issuance,  on  August  31,  1989,  of  a licence  in  favour  of  the  intervener  to 
carry  out  construction  works  and  undertakings,  operation  and  maintenance  of 
the  Rafferty-Alameda  Dam  Project  in  and  on  the  Souris  River  basin  pursuant  to 
the  International  River  Improvement  Act,  R.S.S.  1985,  Chap.  1-20  (formerly 
R.S.C.  1970,  Chap.  1-22)  [IRIA].  The  applications  were  respectively  heard  on 
the  last  two  consecutive  days  of  November,  1989,  in  Winnipeg,  beginning  with 
the  instant  matter. 

The  respective  parties'  interests  are  not  expressed  to  be  identical,  for 
the  brothers  Tetzlaff  primarily  seek  the  quashing  and  setting  aside  of  the 
Minister's  licence  only  in  regard  to  the  projected  Alameda  Dam  on  Moose 
Mountain  Creek.  Only  alternatively  do  they  seek  the  quashing  and  setting 
aside  the  licence  in  total.  The  expression  of  the  Tetzlaff s'  request  for 
mandamus  is  more  extensively  formulated  than,  and  comprehends  that  of  the 
within  applicants  for  such  remedy.  It  runs: 

An  order  of  mandamus  requiring  the  respondent  Minister  to 
comply  with  the  Environmental  Assessment  and  review 
Process  Guidelines  Order  S.0.R./84-467  in  considering  the 
application  of  the  (intervenor)  Saskatchewan  Water 
Corporation  for  a licence  under  the  International  River 
Improvements  Act  by  causing  the  referral  of  the  proposal 
for  the  construction,  operation  and  maintenance  of  the 
Alameda  Dam  or,  in  the  alternative,  the  Alameda  Dam  and 
other  improvements  referred  in  the  application  (for  said 
licence),  for  a public  review  by  an  environmental 
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assessment  panel;  by  appointing  the  environmental 
assessment  panel;  by  appointing  the  environmental 
assessment  panel  and  by  otherwise  complying  with  the 
provisions  of  the  Environmental  Assessment  and  Review 
Process  Guidelines  Order  (EARP)  in  respect  of  public 
review  of  the  proposal. 

The  Tetzlaffs'  counsel  at  the  hearing  of  their  application  were 
Alan  W.  Scarth  Q.C.  and  Gordon  H.A.  Mackintosh,  and  the  Minister's  counsel  in 
that  proceeding  was  Graig  J.  Henderson. 

Because  the  less  extensive  application  is  comprehended  by  the  more 
extensive  application,  and  despite  the  distinctive  arguments  and  emphases 
characterizing  each  of  the  respective  applications,  it  will  be  more  convenient 
and  expeditious  to  deal  with  both  applications  in  one  and  the  same  expression 
of  reasons.  Separate  orders  will  be  formulated  for  filing  in  the  separate 
file  for  each  proceeding. 

The  impugned  licence  issued  August  31,  1988,  under  the  IRIA,  is  the 
second  licence  issued  to  the  intervener  for  the  carrying-out  of  the 
Rafferty-Alameda  Dam  Project  in  the  Souris  River  basin.  The  first  licence, 
issued  June  17,  1988,  was  quashed  and  set  aside  by  order  of  the  Hon. 
Mr.  Justice  Cullen,  of  this  Court,  on  April  10,  1989.  The  basis  of  that  order 
was  the  Minister's  non-compliance  with  the  EARP  Guidelines,  despite  the 
position  stated  by  the  Minister's  counsel  that  the  EARP  was  both  inapplicable 
and  not  of  an  authoritatively  binding  nature.  In  addition,  Mr.  Justice  Cullen 
acceded  to  the  applicants'  request  for  mandamus  by  requiring  the  Minister  to 
comply  with  the  EARP  in  considering  the  Saskatchewan  Water  Corporation's 
application  for  a licence  under  the  International  River  Improvements  Act 
(IRIA). 

From  the  above  mentioned  order  (T-80-89)  the  Saskatchewan  Water 
Corporation  appealed  to  the  Appeal  Division  asking  it  to  set  aside 
Mr.  Justice  Cullen's  said  order  of  certiorari  and  mandamus.  The  Appeal 
Division  rendered  its  unanimous  judgment  (A-228-89)  on  June  22,  1989,  holding 
that  the  EARP  Guidelines  are  binding  on  the  Minister  and  to  be  applied  in 
those  circumstances.  The  appeal  was,  accordingly,  dismissed  with  costs  and 
Mr.  Justice  Cullen's  order  of  certiorari  and  mandamus  was  implicity  affirmed. 

In  the  meanwhile,  on  April  12,  1989,  just  two  days  after 
Mr.  Justice  Cullen  quashed  that  first  licence  and  ordered  the  Minister  to 
comply  with  the  EARP,  the  Minister  had  announced  in  and  to  the  House  of 
Commons  that  he  had  instructed  officials  of  Environment  Canada  "to  undertake  a 
complete  assessment  of  the  impacts  of  the  Rafferty-Almeda  Dam  Project  on  the 
United  States,  Manitoba,  fish,  migratory  birds  and  federal  lands".  Pressed  to 
say  whether  there  would  be  public  hearings,  the  Minister  made  this  answer; 

Mr.  Speaker,  a complete  review  will  be  held.  We  all  know 
that  there  are  two  stages.  The  first  stage  is  to  conduct 
studies.  Those  studies  of  the  aspects  I just  mentioned 
will  be  conducted.  When  we  have  read  the  studies,  and 
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according  to  the  conclusions,  the  Minister  always  has,  in 
due  process,  to  make  a decision  as  to  whether  or  not  there 
will  be  a public  hearing.  That  will  be  a decision  to  make 
after  we  get  the  results  of  the  study.  . That  is  the  normal 
process. 


{Hansard,  April  12,  1989,  pp.  394-395:  Ex  "C"  to 

K.A.  Brynaert's  affidavit). 

Kenneth  A.  Brynaert,  executive  vice-president  of  the 
Federation,  in  his  affidavit  recounts: 

8.  On  June  6,  1989  Environment  Canada  released  to  the 

public  a document  entitled  Draft  summary  initial 
Environmental  Evaluation,  Attached  as  Exhibit  "D"  to  may 
affidavit  is  a copy  of  the  document  entitled  "Draft 
Summary  Initial  Environmental  Evaluation"  released  on  June 
6,  1989. 


Then,  as  recounted  in  the  affidavit  of  Denis  A.  Davis, 
direction  general  of  inland  waters  in  the  federal 
Department  of  the  Environment: 


13.  The  initial  environmental  evaluation  was  first 
released  in  draft  form  pursuant  to  the  Minister's 
instructions  that  the  public  be  allowed  to  comment  on  it 
before  any  decision  regarding  the  licence  application  of 
the  Saskatchewan  Water  Corporation  was  made.  News 
releases  were  issued  and  advertisements  placed  in 
newspapers  in  the  Souris  River  Basin,  in  Regina  and  in 
Brandon,  informing  the  public  about  the  evaluation  and 
inviting  it  to  comment  on  the  evaluation  at  public 
meetings  and  by  submitting  written  briefs.  Three  hundred 
and  fifty  copies  of  the  detailed  evaluation  and  eighteen 
hundred  copies  of  the  summary  were  distributed  to  members 
of  the  public. 


14.  Public  meetings  on  the  draft  initial  environmental 
evaluation  were  held  in  a number  of  communities  near  or 
within  the  Souris  River  Basin.  The  locations  and  the 
dates  of  those  meetings  were  as  follows: 


Regina,  Saskatchewan 
Oxbow,  Saskatchewan 
Estevan,  Saskatchewan 
Melita,  Manitoba 
Minot,  North  Dakota* 
Souris,  Manitoba 
Brandon,  Manitoba 


June  22,  1989 
June  23,  1989 
June  24,  1989 
June  26,  1989 
June  27,  1989 
June  28,  1989 
June  29,  1989 


★ 


applicant 


(sponsored  by  City  of  Minot) 
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Each  meeting  was  preceded  by  an  open  house  at  which 
technical  experts  from  Environment  Canada  and  other 
federal  government  departments  were  available  to  answer 
questions  and  provide  information  on  the  evaluation  to 
members  of  the  public.  The  meetings  were  conducted  by  an 
independent  moderator,  Mr.  Vern  Millard.  A transcript  of 
the  public  meetings  and  a description  of  the  public 
consultation  process  is  contained  in  the  document  entitled 
Volume  II  - Public  Consultation  Process  which  is  attached 
as  Exhibit  "E"  to  the  affidavit  of  Kenneth  Brynaert. 

15.  Environment  Canada  requested  the  independent 
moderator  of  the  public  meetings  to  prepare  a report  on 
the  public  consultation  process.  This  report  is  attached 
as  Exhibit  "E"  to  the  affidavit  of  Kennether  Brynaert. 

16.  The  public  was  invited  to  submit  written  briefs  on 
the  initial  environmental  evaluation  if  they  could  not 
attend  the  public  meeting  or  if  they  wished  to  supplement 
the  oral  submissions  made  at  the  meetings.  The  public  was 
requested  to  submit  their  written  briefs  by  July  10,  1989; 
however,  any  briefs  submitted  up  to  and  including  July  25, 
1989  were  considered.  Copies  of  the  written  briefs 
submitted  are  contained  in  the  document  entitled  volume  ii 
- Public  Consultation  Process  which  is  attached  as  Exhibit 
"E"  to  the  affidavit  of  Kenneth  Brynaert. 

Brynaert 's  affidavit  recounts: 

10.  On  August  31,  1989  Environment  Canada  released  to  the 
public  a document  entitled  "Initial  Environmental 
Evaluation".  Attached  as  Exhibit  "E"  to  my  affidavit  is  a 
copy  of  this  document  entitled  "Initial  Environmental 
Evaluation"  which  is  in  three  volumes.  The  document 
includes  a report  by  Mr.  Millard  and  recommendations  to 
the  Minister. 

11.  Also,  on  August  31,  1989  the  Minister  of  the 
Environment  announced  the  issue  of  a licence  to  the 
Saskatchewan  Water  Corporation  and  copies  of  the  licence 
were  made  available  to  the  public.  The  Minister  did  not 
refer  the  proposal  for  public  review  by  an  Environmental 
Order.  Attached  as  Exhibit  "F"  to  my  affidavit  is  a copy 
of  the  Press  Release  issued  by  Environment  Canada 
containing  the  Minister's  announcement  and  attached  as 
Exhibit  "G"  to  my  affidavit  is  a copy  of  the  licence  dated 
August  31,  1989  issued  to  the  Saskatchewan  Water 
Corporation  under  the  International  River  improvements 
Act. 
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12.  There  was  no  opportunity  for  the  applicants  or  the 
general  public  to  consider  and  comment  on  the  Initial 
Environmental  Evaluation  and  the  recommendations  contained 
therein  prior  to  the  issuance  of  the  said  licence. 

13.  Furthermore,  Section  12  of  the  [EARP]  Guidelines 
Order  refers  to  a determination  to  be  made  after  an 
initial  assessment.  The  Minister  has  not  made  available 
to  the  public  for  comment  any  determination  made  pursuant 
to  Section  12  of  the  [EARP]  Guidelines  Order  respecting 
this  proposal. 

Davis'  view  of  these  events,  as  stated  in  his  affidavit, 
is  as  follows: 

18.  As  a result  of  the  initial  environmental  evaluation. 
Environment  Canada  identified  the  potentially  adverse 
environmental  impacts  on  areas  of  federal  responsibility 
that  might  be  caused  by  the  project.  Three  impacts  were 
characterized  as  being  moderate  and  seven  as  significant, 
if  mitigation  measures  were  not  undertaken.  Consideration 
of  the  evaluation  also  allowed  Environment  Canada  to 
determine  that  these  potential  environmental  impacts  were 
mitigable  with  known  technology.  Accordingly,  Environment 
Canada  determined  that  the  project  could  proceed  with 
mitigation  and  on  August  31,  1989  the  Minister  granted  the 
Saskatchewan  Water  Corporation  a licence  under  the  IRIA 
for  the  project.  Attached  and  marked  as  Exhibit  "D"  to 
this  my  affidavit  is  a true  copy  of  that  licence. 

19.  The  licence  issued  to  the  Saskatchewan  Water 
Corporation  contains  terms  requiring  the  Corporation  to 
develop  and  implement  measures  to  mitigate  the  project's 
environmental  impacts  on  areas  of  federal  responsibility. 
In  certain  areas,  the  licence  requires  the  Corporation  to 
develop  mitigation.  These  plans  must  be  submitted  to  the 
Minister  for  approval.  Where  such  plans  are  required, 
they  will  be  subject  to  public  scrutiny  before  any 
approval  will  be  granted. 

20.  Environment  Canada  did  not  consider  that  public 
concern  was  such  a public  review  before  a panel 
established  under  the  [EARP]  Guidelines  Order  was 
desirable. 

21.  Environment  Canada  agreed  with  the  conclusion  of  the 
independent  moderator  that  a panel  review  would  not  be 
productive  as  the  concerns  and  views  of  the  public 
regarding  the  project  and  its  potential  environmental 
impacts  on  federal  areas  of  responsibility  were  already 
well  known  and  documented,  and  further  that  an  informed 
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decision  on  whether  to  proceed  with  the  project,  taking 
into  account  the  public's  views  and  concerns,  could  be 
made  with  the  information  available.  In  addition,  the 
majority  of  the  presentations  during  the  public 
consultation  in  the  preparation  of  the  initial 
environmental  evaluation  favoured  the  project. 

Also  before  the  Court  in  this  proceeding  and  that  of  the  Tetzlaff 
brothers  are  various  other  documents  and  responses  to  the  draft  federal 
initial  environmental  evaluation  (draft  lEE).  An  impressive  opus  is  the 
response  to  the  draft  lEE  of  the  Souris  Basin  Development  Authority  (SBDA) 
which  document  is  exhibit  "F"  to  the  affidavit  of  George  N.  Hood.  The  latter 
is  employed  by  the  SBDA  in  the  capacity  of  the  Director  of  Planning  and 
Operations,  and  the  SBDA  is  agent  for  the  intervener,  and  it  is  responsible 
for  construction  of  the  Rafferty-Alameda  Dam  Project.  Hood's  affidavit 
recounts: 


3.  THAT  as  of  April  20,  1989,  the  construction  activity 

in  relation  to  the  Project  consisted  of  work  on  the  dam 
itself,  construction  of  service  roads  and  other  offsite 
services,  and  certain  environmental  mitigation  measures, 
including  the  planting  of  trees  and  the  preliminary 
construction  of  a golf  course.  It  was  the  intention  of 
the  Authority  during  the  1989  construction  season  to 
continue  work  on  the  dam  itself  in  order  to  effect  river 
closure  by  August,  to  construct  approximately 
19  kilometres  of  roads  and  causeways,  plant  approximately 
70,000  trees  in  the  general  area  of  the  dam,  complete 
excavation  and  ground  work  for  the  construction  of  a park 
and  golf  course,  fencing  of  the  perimeter  and  clearing  the 
reservoir  of  trees  and  obstructions. 

6.  THAT  in  my  capacity  as  Director,  I have  access  to  the 
documents  and  records  of  the  Authority  and  in  consultation 
with  Mr.  Godwin  Phillips,  the  Project  Manager  for  the 
Authority,  I have  ascertained  as  at  October  25,  1989  the 
following: 

(a)  That  approximately  38  million  dollars  has  been  spent 
on  the  project. 

(b)  That  approximately  1.4  million  cubic  metres  of  fill 
has  been  completed  and  of  this  amount  approximately 
850,000  cubic  metres  have  been  put  in  place  since 
August  30,  1989. 

(c)  That  350,000  cubic  metres  of  gravel  have  been 
processed. 


5 F.P.R. 


RAFFERTY-ALAMEDA  DAMS  (NO.  2) 


461 


(d)  That  approximately  10.2  million  dollars  has  been 
spent  on  land  purchases,  10.1  million  dollars 
relating  to  the  Rafferty  Dam  site  and  $100,000 
relating  to  the  Alameda  Dam  site.  . 

(e)  That  approximately  150  people  were  employed  on  site. 

(f)  That  the  contract  value  of  the  Low  Level  Outlet  was 
1.2  million  dollars  and  this  is  now  approximately  95% 
complete. 

(g)  That  work  commenced  on  the  Spillway  on  September  25, 

1989,  the  contract  for  the  same  being  valued  at 
3.0  million  dollars  and  this  work  is  approximately 
15%  complete. 

(h)  That  the  construction  schedule  for  the  remainder  of 
the  Project  is  as  follows: 

(i)  Rafferty  Dam: 

The  work  relating  to  the  fill  that  is  required 
will  continue  until  freeze-up  with  work  on  the 
Spillway  to  continue  throughout  the  winter.  The 
Rafferty  Dam  and  related  structures  is  to  be 
completed  by  December,  1990. 

(ii)  Alameda  Dam: 

It  is  anticipated  that  commencement  of 
construction  will  take  place  during  March,  1990 
and  is  to  be  completed  by  November,  1991. 

In  the  case  of  Edelbert  and  Harold  Tetzlaff  (T-2230-89)  the  applicant 
Edelbert  Tetzlaff  of  the  Town  of  Alameda,  in  Saskatchewan,  recounted  in  his 
affidavit: 


2.  My  parents,  Ernst  and  Erma  Tetzlaff,  left  Russia  in 
the  1920' s because  the  right  to  hold  land  was  denied  them. 
My  father  was  a livestock  farmer  and  I was  brought  up  as  a 
livestock  farmer.  By  1942,  my  father  had  saved  enough 
money  to  purchase  a farm  at  Alameda,  in  the  Province  of 
Saskatchewan  (the  "Farm"). 

3.  The  Farm  consists  of  approximately  1,120  acres. 
About  half  of  this  acreage  is  lush  pastureland  in  the 
valley  of  the  Moose  Mountain  Creek  (the  "Valley").  The 
Creek  runs  southeast  through  the  east  half  of  the  Farm 
and,  four  miles  downstream,  flows  into  the  Souris  River. 
The  Valley  pastureland  is  unique  in  the  Alameda  region, 
which  in  general  is  dry  flatland. 
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4.  My  brother,  the  Plaintiff  Harold  Tetzlaff,  and  I took 
over  operation  of  the  Farm  from  my  father  in  1949,  and 
have  continued  a successful  livestock  operation  to  the 
present  date.  My  brother  and  I also  own  the  mineral 
rights  in  the  land,  and  two  marginally  economic  oil  wells 
have  been  drilled  on  the  Farm  in  and  adjacent  to  the 
Valley. 

5.  The  Valley  pastureland  has  continued  to  provide 
forage  for  the  cattle  owned  by  me  and  my  brother,  and  has 
been  our  major  source  of  income.  Returns  from  the  dry 
flatland  cannot  support  the  farm  operation,  so  the  Valley 
pastureland  is  essential  to  our  livehood. 


9.  On  July  27,  1987,  the  Minister  of  the  Environment  and 
Public  Safety  for  the  Province  of  Saskatchewan,  the 
Honourable  Herbert  J.  Swan  (the  "Saskatchewan  Minister"), 
pursuant  to  The  Environmental  Assessment  Act,  S.14, 
ordered  that  a "Rafferty-Alameda  Board  of  Inquiry"  of 
three  persons  be  appointed  inter  alia  to  "review 
information  on  the  project",  "receive  public  comment  on 
any  matter  related  to  the  proposed  development"  and  make 
recommendations  to  the  Saskatchewan  Minister  "whether  the 
project  should  proceed,  should  not  proceed,  or  proceed 
subject  to  specified  conditions".  The  reference  to 
"Rafferty"  was  to  a dam  proposed  to  be  constructed  on  the 
Souris  River  approximately  85  kilometres  upstream  of  its 
confluence  with  the  Moose  Mountain  Creek. 

10.  The  Board  of  Inquiry  in  its  Report  to  the  Minister  on 
January  25,  1988,  stated  that,  "the  second  alternative  the 
Board  was  asked  to  consider  involved  forgoing  the  American 
funding  and  not  provide  flood  protection  for  Minot.  This 
could  mean  building  the  Rafferty  Dam  but  not  the  Alameda 
Dam,  or  building  both  structures  on  a smaller  scale.  At 
all  times  during  the  course  of  the  inquiry  the  Board  has 
viewed  Rafferty-Alameda  as  one  development  project  for  the 
Souris  Basin  and  not  as  separate,  independent  projects." 
"At  no  time  has  the  Board  considered  the  merits  of 
developing  Rafferty  exclusive  of  Alameda." 

11.  On  February  15,  1988,  the  Saskatchewan  Minister 
granted  approval  for  the  construction  of  the  Alameda  Dam 
pursuant  to  The  Environmental  Assessment  Act^  S.15. 
Approval  was  given  to  construct  the  Alameda  Dam,  not  at 
the  location  which  was  the  subject  of  the  Environmental 
Impact  Study  done  by  the  Souris  Basin  Development 
Authority,  but  at  a location  on  Moose  Mountain  Creek 
immediately  south  of  the  Farm.  Approval  was  granted  for 
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both  the  Rafferty  Dam  and  the  Alameda  Dam,  but  with  the 
condition  that  should  the  Government  of  the  United  States 
of  America  fail  to  make  a commitment  to  contribute 
41  million  (U.S.  1985)  dollars  then  the  proponent  may 
proceed  only  with  the  construction  of  the  Rafferty  Dam. 

Attached  and  marked  as  Exhibit  "A"  to  this  my  affidavit  is 
a copy  of  the  Saskatchewan  Minister's  approval. 

12.  The  location  approved  for  the  Alameda  Dam  would 
submerge  the  Valley  pastureland  of  the  Farm.  This  would 
destroy  the  livestock  farming  operation  which  my  brother 
and  I and  our  father  have  carried  on  at  Alameda,  and  would 
effectively  deny  us  the  right  to  pursue  our  chosen  way  of 
life  in  our  chosen  place  in  Canada.  It  would  also  make 
uneconomic  the  production  of  the  oil  reserves  underlying 
the  Valley. 

There  are  two  individual  applicants  in  the  instant  proceedings: 
Gordon  Geske  and  Joseph  Dolecki.  Geske  is  apparently  a farmer  who  is 
variously  the  owner  and  the  lessee  of  certain  specified  quarter  sections  of 
land  in  the  fourth  township  and  eleventh  range  west  of  the  second  meridian  in 
Saskatchewan.  He  complains  in  his  affidavit  that  the  land  and  his  use  of  it 
will  be  affected  by  construction  of  the  Rafferty  Dam  in  these  ways: 
(a)  flooding,  (b)  a water  barrier  or  obstacle  severing  one  parcel  from 
another,  and  (c)  expropriation  of  title.  These  effects  will  be  permanent  and 
adverse  to  his  farming  business  he  swears.  Dolecki  is  an  assistant  professor 
in  the  economics  department  of  Brandon  University,  in  Manitoba.  His  specialty 
is  the  field  of  resource  economics  and  public  finance.  Prof.  Dolecki  has  been 
actively  involved  in  the  Rafferty-Alameda  Project,  as  his  affidavit  indicates, 
and  he  remains  opposed  to  the  construction  of  the  Rafferty-Alameda  Project. 

The  question  raised  for  resolution  in  these  proceedings  is  whether  the 
Minister  has  complied  with  the  EARP  Guidelines  in  deciding  to  issue  the 
licence  and  in  issuing  it  to  the  intervener.  Such  resolution  will  apply 
equally  in  the  Tetziaff  case,  also,  the  present  applicants  and  the  brothers 
Tetzlaff  all  urge  that  the  Minister,  by  not  appointing  an  independent 
knowledgeable  Environmental  Assessment  Panel,  pursuant  to  the  Public  Review 
provisions,  sections  20  through  32,  of  the  EARP  Guidelines. 

Now  there  is  one  salient  feature  of  these  matters  which  may  be  considered 
to  be  basic  to  distribution  of  the  Souris  River  water.  According  to  the  first 
volume  of  the  Initial  Environmental  Evaluation  (lEE)  published  August,  1989, 
p.  5-1  & 5-2: 

The  1909  boundary  Waters  Treaty  and  the  1959  Interim 
Measure  led  to  the  monitoring  of  the  flows  of  Souris  River 
for  apportionment  purposes.  ...  According  to  the  1959 
Interim  Measures:  "1.  The  Province  of  Saskatchewan  shall 
have  the  right  to  divert,  store  and  use  waters  which 
originate  in  the  Saskatchewan  portion  of  the  Souris  River 
basin,  provided  that  such  diversion,  storage  and  use  shall 
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not  diminish  the  annual  flow  of  the  river  at  the  Sherwood 
Crossing  more  than  fifty  percent  of  that  which  would  have 
occurred  in  a state  of  nature.  ..." 

[Emphasis  not  in  original  text] 

It  ought  to  be  noted,  therefore,  that  Saskatchewan  is  entitled  to  divert, 
store  and  use  fully  50%  of  the  waters  originating  in  the  basin.  Obviously,  in 
order  to  articulate  that  right,  the  means  of  diverting,  storing  - in  a word  - 
impounding  those  waters  must  ultimately  mean  the  province's  construction  of  a 
dam  or  dams.  Sooner  or  later,  since  1959,  some  project  of  the  nature  and 
magnitude  of  the  Rafferty-Alameda  Project  ought  to  have  been  anticipated  by 
the  applicants  and  all  others. 

The  applicants  in  the  instant  proceedings  acknowledge  that  the  project  in 
some  modified  but  perhaps  unaltered  form  will  be  completed.  They  argue, 
however,  that  everyone  will  benefit  from  the  appointment  of  an  entirely 
independent  Environmental  Assessment  Panel,  its  members'  expertise  and  their 
work,  all  of  which  may  be  carried  out  in  public  pursuant  to  sections  20 
through  31  of  the  EARP  Guidelines.  At  the  end  of  its  work,  the  Environmental 
Assessment  Panel  must  prepare  a report  containing  its  conclusions  and 
recommendations  - formulated  through  and  after  an  utterly  public  and 
mandator ily  fair  process  - for  decisions  by  the  appropriate  Ministers,  and 
transmit  that  report  to  the  Minister  who,  in  this  instance,  is  also  the 
Minister  responsible  for  the  "initiating  department".  Guideline  32  continues 
and  ends  with  the  command  to  the  Minister  to  make  the  Panel's  report  available 
to  the  public.  This  is  the  great  strength  of  this  legislative  scheme.  It 
balances  the  information,  knowledge  and  ultimately  the  opinion  of  the  public, 
against  the  authority  of  the  Minister  and  the  government  of  the  day  who  may, 
for  what  they  believe  to  be  high  purposes  of  State,  quite  ignore  the  Panel's 
recommendations.  They  may,  equally  of  course,  adopt  or  adapt  the  Panel's 
recommendations  in  order  to  save  both  the  environment  and  the  project,  as  they 
see  fit  and  feasible. 

So,  the  applicants  in  the  case  at  bar  perceive  the  above  cited  benefits 
and  strengths  and  the  EARP  itself  and  they  acknowledge  that  they  cannot  stop 
the  project.  The  brothers  Tetzlaff,  on  the  other  hand,  wish  to  stop  the 
project  dead  in  its  tracks  or  so  much  of  it,  as  least,  as  constitutes  only  the 
Alameda  Dam.  They  cannot  necessarily  stop  the  project  from  ultimately 
proceeding  to  completion  in  this  case  and  they  know  that.  They  have,  however, 
initiated  action  against  the  Minister  and  the  Secretary  of  State  for  External 
Affairs  as  defendants  (T-2142-88)  in  which  the  Tetzlaffs  claim  certain 
declarations.  They  moved  for  summary  judgment  and  were,  instead,  accorded 
leave  to  amend  their  statement  of  claim  in  that  action  as  they  may  now  be 
advised. 

After  this  Court's  decision  on  April  10,  1989,  to  quash  and  set  aside  the 
licence,  which  the  Minister  has  previously  issued,  for  failure  to  comply  with 
the  EARP  Guidelines,  subsequently  affirmed  by  the  Appeal  Division,  the 
Minister  caused  an  Initial  Environmental  Evaluation  to  be  performed  by  his 
departmental  personnel.  A draft  lEE  report  was  completed  and  published  at  the 
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end  of  May,  1989.  It  is  exhibit  "B"  to  Davis'  affidavit.  A slimmer  draft 
summary  of  that  lEE  is  exhibit  "D"  to  Brynaert's  affidavit.  They  are 
substantial  works  with  glossy  covers  and  full-colour  photography  courtesy  of 
P.F.R.A.  in  yellow  borders.  The  final  lEE  (if  that  be  not  a contradiction  of 
descriptions)  is  published  in  four  volumes  with  similar  covers  but  green 
borders.  volume  I is  the  technical  report;  Volume  II  reports  a public 
consultation  process,  noted  earlier  above;  Volume  III  is  a moderator's  report; 
and  there  is  slim  volume  which  is  intended  to  be  a summary.  The  numbered 
volumes  are  exhibited  as  "E"  with  Brynaert's  affidavit  and  the  summary  volume 
is  appended  by  Davis  as  exhibit  "C"  to  his  affidavit.  These  are  impressive 
studies  to  have  been  carried  out  and  published  by  August  29,  1989,  as  the 
parties  mentioned. 

Whatever  may  be  the  interpretations  which  may  be  given  and  expressed  by 
others,  the  findings  of  Volume  I,  the  technical  report,  insofar  as  they  are 
ultimate  findings,  were  to  be  regarded  by  the  Minister  as  they  must  be 
regarded  by  the  Court.  Indeed  this  observation  applies  to  any  findings  in  the 
lEE  which  are  expressed  to  be  in  ultimate  form  - whether  the  environmental 
effects  be  expressed  to  be  ultimately  mitigable  or  ultimately  unmitigable. 
The  ultimacy  considered  here,  of  course,  resides  in  no  invention  of  the  Court, 
but  in  the  very  expressions  recorded  in  the  I EE. 

Clearly  the  great  volume  of  material  exhibited  is  not  appropriate  for 
full  exposition  here.  Because  it  is  for  the  applicants  to  establish  their 
asserted  grounds  for  the  relief  which  they  claim,  it  suffices  to  have  regard 
for  those  matters  expressed  in  the  lEE  which  was  presumably  presented  to  the 
Minister  just  before  he  issued  the  second  licence  to  the  Saskatchewan  Water 
Corporation  on  August  31,  1989.  Of  course,  all  matters  raised  in  opposition 
by  the  respondent  and  the  intervener  must  also  be  carefully  regarded  and, 
indeed,  they  are  far  from  inconsequential. 

It  is  perhaps  unfortunate  that  the  lEE  does  not,  in  its  terminology, 
conform  with  or  adhere  to  the  very  descriptions  expressed  in  the  EARP 
Guidelines  Order,  which  must  surely  have  been  known  to  the  lEE's  authors. 
After  all,  it  was  the  Minister's  failure  to  follow  the  EARP  in  the  first  place 
which  persuaded  the  Court  to  set  aside  the  first  licence.  That  decree  in 
effect  precipitated  the  Initial  Environment  Evaluation  for  the  Minister's 
consideration  as  to  whether  to  grant  the  second  licence  which  the  applicants 
impugn  in  these  proceedings. 

However,  the  authors  do  not  follow  the  terminology  of  "significant 
adverse  environmental  effects"  as  expressed  in  paragraph  12(c)  of  the  EARP 
Guidelines,  or  "insignificant  adverse  environmental  effects"  as  expressed  in 
paragraph  12(c).  In  the  French  language  version  they  are,  respectively:  "les 
effets  nefastes  ...  importants  [12(e)];  and  "les  effets  nefastes  ...  minimes" 
[12(c)].  The  authors  of  the  lEE,  Volume  I,  p.  12-2  under  "Summary  of  Adverse 
Environment  Impacts  Caused  by  Altered  Flows  and  Lake  Levels",  for  example, 
speak  of  "significant  Impacts"  to  be  sure,  but  also  of  "moderate  impacts". 
How  inattentive,  or  silly,  of  those  authors.  What  did  they  expect  the 
Minister  to  make  of  that?  The  EARP  Guidelines  do  not  refer  to  "moderate" 
adverse  environmental  effects.  Whatever  the  Minister  understood,  the  Court 
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must  also  understand  what  it  means.  It  seems  clear  that  as  between 
significant  and  insignificant  effects,  "moderate  impacts"  must  be  taken 
clearly  to  mean  "not  insignificant".  Effects  which  are  not  insignificant 
["minimes"]  must  obviously  be  significant  [ "importants" ] effects,  in  second 
place  of  importance  among  the  significant  adverse  effects.  Conversely,  to  be 
insignificant,  an  adverse  effect  cannot  be  moderate,  but  rather  must  be 
without  significance.  To  describe  an  adverse  effect,  or  impact,  as  "moderate" 
is  to  mean  that  it  is  of  significance,  although  not  so  seriously  adverse  as 
some  others  may  be.  By  definition,  that  which  is  of  moderate  effect  cannot  be 
of  insignificant  effect.  It  cannot  be  "minime"  if  it  be  of  moderate 
importance.  So,  the  Court  must  take  it  to  be  the  authors'  meaning  that 
moderate  impacts  are  significant  adverse  environmental  effects. 

It  is  understood  that  in  the  circumstances  of  this  case  the  Department  of 
Environment  is  itself  the  "initiating  department"  for,  in  these  circumstances, 
it  is  that  department  which  "is,  on  behalf  of  the  Government  of  Canada,  the 
decision  making  authority  for  a proposal"  as  expressed  in  section  2 of  the 
Guidelines.  Section  12  of  the  EARP  Guidelines  is  of  major  importance  in 

reading  and  appreciating  the  import  of  the  lEE.  It  runs:  ... 

12.  Every  initiating  department  shall  screen  or  assess 

each  proposal  for  which  it  is  the  decision  making 

authority  to  determine  if 

(a)  the  proposal  is  of  a type  identified  by  the  list 

described  under  paragraph  11(a)  [no  adverse 
environmental  effects],  in  which  case  the  proposal 
may  automatically  proceed; 

(b)  the  proposal  is  of  a type  identified  by  the  list 

described  under  paragraph  11(b)  [significant  adverse 
environmental  effects],  in  which  case  the  proposal 
shall  be  referred  to  the  Minister  for  public  review 
by  a Panel ; 

(c)  the  potential  adverse  environmental  effects  that  may 
be  caused  by  the  proposal  are  insignificant  or 
mitigable  with  known  technology,  in  which  case  the 
proposal  may  proceed  or  proceed  with  the  mitigation, 
as  the  case  may  be; 

(d)  the  potential  adverse  environmental  effects  that  may 
be  caused  by  the  proposal  are  unknown,  in  which  case 
the  proposal  shall  either  require  further  study  and 
subsequent  rescreening  or  reassessment  or  be  referred 
to  the  Minister  for  public  review  by  a Panel; 

(e)  the  potentially  adverse  environmental  effects  that 
may  be  caused  by  the  proposal  are  significant,  as 
determined  in  accordance  with  criteria  developed  by 
the  Office  in  cooperation  with  the  initiating 
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department,  in  which  case  the  proposal  shall  be 
referred  to  the  Minister  for  public  review  by  a 
Panel ; or 

(f)  the  potential  adverse  environmental  effects  that  may 
be  caused  by  the  proposal  are  unacceptable,  in  which 
case  the  proposal  shall  either  be  modified  and 
subsequently  rescreened  or  reassessed  or  be 
abandoned. 

The  foregoing  regulations  are  to  be  applied  upon  a fair  reading  of  the 
lEE  published  at  the  end  of  August,  1989.  The  respondent's  counsel  avers  that 
the  Minister  granted  the  second  licence  pursuant  to  paragraph  12(c),  but  the 
applicants'  counsel  counters  that  such  overall  is  mere  speculation,  since  the 
Minister  did  not  tell  anyone  in  his  speech  notes  for  a press  conference  on 
August  31,  1989,  under  which  provision  he  granted  the  impugned  licence.  In 
any  event,  here  are  the  passages  of  the  lEE  upon  which  the  applicants  base 
their  attack  on  said  licence. 

The  first  problem  which  may  be  identified  as  extending  to  the  whole 
question  of  the  licence,  as  related  to  the  lEE's  findings,  is  the  deficiency 
of  information  recounted  in  Volume  I at  p.  12-4: 

SIGNIFICANT  DEFICIENCIES 

. The  basic  data  for  Saskatchewan  from  1974  to  1981  should  be 
reviewed.  The  hydrology  data  in  Saskatchewan,  Manitoba  and  North 
Dakota  should  be  updated  to  1988,  including  data  on  existing  and 
proposed  water  uses.  These  data  are  not  required  to  assess  the 
overall  impact  of  the  Project,  but  are  critical  for  development  of 
operating  plans. 

. Operating  criteria  used  in  the  hydrologic  model  have  been  evolving 
continually  since  the  preparation  of  the  SBDA's  EIS  [Environmental 
Impact  Study].  A water  management  plan  should  be  developed  which 
would  include  Saskatchewan's  operation  of  the  Project,  the  operation 
of  the  national  wildlife  refugees  in  North  Dakota,  and  account  for 
Manitoba's  entitlement. 

. International  water  quality  objectives  against  which  impacts  on 
transboundary  water  quality  can  be  assessed  do  not  exist.  If  the 
Project  proceeds,  formulation  of  international  water  quality 
objectives  should  be  undertaken  immediately  for  those  parameters 
which  quality  objectives  should  be  undertaken  immediately  for  those 
parameters  which  are  considered  most  likely  to  be  affected. 

. The  EISs  from  the  SBDA  and  the  U.S.  Army  Corps  of  Engineers  do  not 
consider  the  collective  impacts  of  the  Project  and  the  U.S.  Souris 
River  Basin  Project  on  the  quality  of  the  Souris  River  at  the  North 
Dakota  - Manitoba  boundary. 
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. The  operation  of  the  national  wildlife  refuges  in  North  Dakota 

effect  the  water  quality  of  the  North  Dakota-Manitoba  boundary.  A 
precise  operating  plan  is  required  to  assess  the  water  quality 
implications  and  opportunities  for  mitigation. 

. Comprehensive  mitigation  and  monitoring  plans  for  waterfowl 

production  would  be  required  before  a decision  could  be  made  on 
whether  the  Project  should  proceed. 

. Insufficient  information  exists  on  fish  habitat  in  the  Souris  River 
in  Manitoba.  As  well,  the  significance  of  Lake  Darling  and  its  fish 
populations  to  the  downstream  reaches  of  the  Souris  River  in 
Manitoba  is  unknown.  Such  information  is  required  in  order  to 
accurately  predict  impacts  of  the  Project  on  fish  and  to  determine 
suitable  compensation  options  in  order  to  achieve  "no  net  loss"  of 
productive  fish  habitat. 

. Information  and  data  are  lacking  for  comparative  evaluations  of 
habitat  quality  in  the  flooded  area  in  terms  of  nesting  and  foraging 
value  and  the  surrounding  range  for  the  ferruginous  hawk. 

. The  distribution  and  abundance  of  rare  plant  species  in  the  Souris 
River  floodplain  in  Saskatchewan  and  Manitoba  needs  to  be  studied  in 
more  detail.  Particular  emphasis  should  be  placed  on  the  reach  to 
be  inundated  by  the  Rafferty  Reservoir. 

There  follows  a table  of  "moderate"  information  deficiencies.  They  are 
obviously  not  insignificant,  but  neither  are  information  deficiencies  adverse 
environmental  effects.  This  list  expresses  unknown  effects  to  the  aquatic 
ecosystem  of  downstream  reduction  of  spring  flood-flow  rejuvenation,  doubts 
about  the  results  of  water  quality  models  not  fully  field-tested,  absence  of 
data  on  the  distribution  of  riparian  and  upland  waterfowl  habitat,  and  absence 
of  information  on  the  status  of  the  Baird's  sparrow  in  the  Souris  Valley.  It 
must  have  taken  a particularly  nice  balance  of  judgment  to  call  the  above 
deficiencies  "moderate"  rather  than  "significant". 

The  Federal  Environmental  Assessment  Review  Office  (FEARO)  oversees  EARP, 
as  applied  throughout  the  Government  of  Canada,  on  behalf  of  the  Minister. 
According  to  section  11  of  the  EARP  Guidelines,  the  initiating  department 
develops,  in  cooperation  with  FEARO,  the  lEE's  lists  identifying  the  types  of 
proposals  which  respectively  would,  and  would  not,  produce  significant  or  no 
adverse  environmental  effects.  Section  16  and  18  ought  also  to  be  noted  for 
FEARO' s involvement  in  determinations  under  section  12.  If  the  proposals 
would  have  significant  adverse  environmental  effects,  according  to  paragraph 
11(b)  of  the  EARP  Guidelines,  then  they  are  of  the  type  which  "would  be 
automatically  referred  to  the  Minister  for  public  review  by  a Panel".  Not 
merely  for  public  review  of  some  sort,  but  "for  public  review  by  a Panel". 
"Moderate"  adverse  effects  and  "moderate"  impacts  are  mentioned  in  neither  the 
EARP  Guidelines  nor  in  the  FEARO  (blue  & while  glossy  covered)  publications 
which  are  before  the  Court.  In  any  event  "moderate"  is  not  "insignificant". 
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In  light  of  the  extent  of  the  information  deficiencies  in  the  lEE 
studies,  it  is  difficult  to  understand  how  the  departmental  authors  can  so 
boldly  assert  that  mitigation  options  truly  exist  when  so  many  of  the  studies 
upon  which  the  lEE  relies  are  hampered  by  significant  data  deficiencies.  The 
problem  of  insufficient  data  can  be  appreciated  after  considering  certain  of 
admittedly  significant  adverse  environmental  effects,  referred  to  in  the  lEE 
as  significant  and  moderate  (i.e.  too  serious  to  be  insignificant)  impacts. 

In  Volume  I,  chapter  12  "Summary",  significant  impacts  are  listed 
beginning  on  p.  12-2  and  moderate  impacts  on  p.  12-3.  The  first  items  in  each 
list  overlap  on  the  effect  on  water  quality  and,  as  noted,  it  took  a nice 
subtlety  of  reasoning  to  separate  them.  Both  are  significant  adverse 
environmental  effects,  thus: 


Reduced  Downstream  Flows:  flow  reductions  during  years  of  normally 
low  flow  would  aggravate  an  already  poor  water  quality  situation  in 
the  Souris  River  in  Manitoba.  The  recreational  value  of  the  river 
would  be  diminished  because  of  earlier  and  longer  periods  of 
instream  biological  growth,  longer  periods  of  reduced  dissolved 
oxygen,  and  increased  incidence  of  high  free  ammonia  concentrations. 
Mitigation  options  should  include  flow  augmentation  alternatives 
involving  modified  operational  plans  and  structural  considerations 
in  North  Dakota,  Saskatchewan  and  Manitoba. 

(P.  12-2) 


International  Water  Quality:  Reservoir  releases  would 
intermittently  impact  on  downstream  water  quality  (free  ammonia, 
dissolved  oxygen  and  dissolved  salts).  International  water  quality 
objectives  for  both  boundaries  would  be  required  to  determine  the 
acceptability  of  Project-induced  water  quality  impacts.  Mitigation 
could  be  accomplished  through  multilevel  outlets  and  coordinated 
reservoir  releases. 


(p.  12-3) 

Are  there  already  in  place  the  structural  modifications,  the  multilevel 
outlets  and  did  the  Minister  exact  those  coordinated  releases? 

In  truth  do  these  adverse  effects  come  within  para.  12(c)  of  the  EARP 
Guidelines  as  the  respondent's  counsel  asserts?  Are  they  effects  which  are 
"insignificant  or  mitigable  with  known  technology  in  which  case  the  project 
may  proceed  or  proceed  with  mitigation  as  the  case  may  be"?  Considering  the 
first  four  significant  information  deficiencies  above  recited,  the  Court 
cannot  find  the  known  technology  which  para.  12(c)  contemplates;  and  since  the 
Minister  did  not  identify  any  known  technologies,  but  only  vague  hopes  for 
future  technology,  it  is  not  possible  to  consider  that  the  recited  adverse 
water  quality  effect  are  mitigable  in  contemplation  of  para.  12(c)  of  the  EARP 
Guidelines. 
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The  above  finding  is,  in  effect,  confirmed  in  the  second  licence's  very 
preamble,  paragraphs  4 and  5,  which  recite: 

4.  The  Licensee  and  the  Minister  shall  develop  in 
consultation  with  the  other  affected  jurisdictions  by 
April  1,  1991  water  quality  objectives  for  the  Souris 
River  at  the  international  boundary,  including  criteria 
for  their  application,  a monitoring  plan  and  reporting 
requirements. 

5.  The  Licensee  shall  develop,  and  following  approval  by 
the  Minister,  put  in  place  a program  of  monitoring  water 
quantity  and  quality  in  the  areas  within  Saskatchewan 
affected  by  the  improvement  so  as  to  provide  the 
information  needed  to  determine  if  the  water  quality 
objectives  and  flow  apportionment  measures  are  achieved  at 
the  Saskatchewan-North  Dakota  boundary. 

But  in  fact  even  those  future  prospects  for  the  monitoring  of  water 
quality  will  do  nothing  in  themselves  to  enhance  water  quality,  or  even  to 
restore  it.  Monitoring  plans  for  the  future  are  a far  cry  from  known 
technology  whereby  the  adverse  water  quality  effects  can  be  mitigated.  This 
situation  comes  under  paragraphs  12(b),  (d)  or  (c).  Therefore,  in  having 
issued  the  second  licence  to  the  intervener,  within  - it  would  seem  - a few 
days  after  receiving  the  lEE,  the  Minister  apparently  did  not  conform  in  his 
licence- issuing  to  the  requirements  of  the  EARP  Guidelines  Order. 

Unfortunately  the  Minister,  most  likely  on  the  advice  of  his  advisers, 
did  not  produce  a written,  reasoned  decision  in  explanation  of  his  action, 
except  for  the  press  conference  notes  of  even  date,  and  that  leaves  the  Court 
bereft  of  any  reasoned  explanations.  Persuasive  as  they  were,  neither  the 
Minister's  nor  the  intervener's  respective  counsel  could  present  ingenious 
arguments  or  speculation  adequate  to  replace  a formal,  written,  reasoned 
decision  signed  by  the  Minister.  The  Minister's  counsel  said  it  is  obvious 
that  the  doubly  significant  adverse  effect  on  water  quality,  with  the 
so-called  "mitigation"  shows  that  his  client  invoked  paragraph  12(c).  With 
respect  to  a highly  professional  skilled  counsel,  it  is  not  so  obvious  at  all, 
as  the  preceding  text  attempts  to  demonstrate.  This  Court  would  quickly 
accede  to  the  Minister's  position  if  it  were  as  obvious  as  counsel  contends, 
or  even  if  it  were  merely  probable. 

What  is  obvious  is  that  section  13,  written  in  the  passive  voice,  does 
not  identify  precisely  how  it  is  to  be  invoked  and  is  so  subjective  in  any 
event  that  it  was  probably  stillborn.  In  fact,  the  Minister's  department 
specifically  declined  to  invoke  section  13;  and  the  Minister  cannot  be 
obligated  to  cause  a public  review  by  a Panel  to  be  held,  since  he  and  his 
department  clearly  do  not  consider  that  "public  concern  about  the  proposal  is 
such  that  a public  review  is  desirable". 

It  is  therefore,  on  the  matter  of  the  significant  adverse  environmental 
effects  on  downstream  water  quality  - the  aggravation  of  already  poor  water 
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quality  - on  which  the  second  licence  states  the  requirements  of  monitoring, 
reports,  consultation  and,  hopefully,  agreement,  and  on  which  "mitigation 
options  should  include  flow  augmentation  alternatives"  (but  from  what 
source?),  that  the  Minister's  decision  to  issue  the  second  licence  is  most 
vulnerable.  Volume  I,  lEE  Chapter  6,  part  6.5  Residual  impacts  demonstrates 
that  vulnerability.  There  are  others  which  are  clearly  identified  in  the  lEE. 

Added  to  the  increasing  trend  in  the  Rafferty  reservoir's  concentration 
of  the  total  dissolved  solids  (TDS)  over  a period  of  several  decades  (Vol.  1, 
Chap.  6,  p.  6-74),  will  be  the  mercury  contamination  of  the  fish.  This  is 
another  one  of  those  subtle  "moderate"  impacts  which  are  indistinguishable 
from  significant  adverse  effects.  The  respondent  in  his  press  conference 
notes  spoke  of  this  mercury  contamination  on  August  31,  1989.  He  said: 

As  a result,  sport  fishermen  may  not  be  able  to  eat  the 
fish  they  catch.  Under  this  licence,  monitoring  of 
mercury  levels  in  fish  is  required,  as  is  the  issuance  of 
public  health  advisories  as  appropriate. 

This  is  obviously  not  mitigable  with  known  technology  - unless  one  so 
poisoned  the  waters  as  to  exterminate  all  fish.  The  needs  to  keep  on 
monitoring  and  to  keep  on  issuing  public  health  advisories,  prove  that  there 
can  be  no  mitigation  of  the  mercury  contamination  itself  - the  residual, 
significant,  adverse,  environmental  effect  - with  any  known  technology.  In 
fact,  the  warning  is  given  in  Volume  I of  the  lEE,  Chapter  8,  part  8. 3.1.5 
Mercury  in  Fish,  At  p.  8-23  in  that  somber  part  there  is  this  paragraph: 

Elevated  mercury  levels  may  not  be  restricted  to  newly 
created  reservoirs  but  may  extend  to  fish  downstream  of 
dams.  On  the  La  Grande  River  in  Quebec  and  in  the  Little 
Jackfish  River  in  northwest  Ontario,  there  is  good 
evidence  that  downstream  fish  stocks  have  experienced 
increased  muscle  mercury  concentrations.  The  mechanism 
for  this  downstream  transport  is  unknown,  but  at  La 
Grande,  downstream  increases  in  fish  that  normally  cat 
invertebrates  are  greater  than  those  occurring  in  northern 
pike  within  the  reservoir  (Boucher  et  al.  1985) 

And  there  are  still  other  examples  of  significant  adverse  environmental 
effects  which  cannot  be  mitigated  with  known  technology.  There  are  several 
references  to  rare  plants  and  this  subject  is  accorded  quite  detailed 
treatment  in  the  lEE,  at  pp.  vi,  10-37,  12-23  and  12-24.  It  is  noted  at 
p.  10-37: 


That  a plant  which  is  rare  in  Canada  may  possess  a main 
range  in  the  United  States  in  which  it  is  in  no  present 
danger  of  extinction  has  nothing  to  do  with  the  issue  or 
the  responsibility  to  protect  a diverse  environment  in 
Canada. 


Later,  at  pp.  12-23  and  12-24  there  are  these  passages: 
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12.8.2  Rare  Flora 

The  Souris  River  valley  is  exceptionally  rich  in  plant 
species  that  can  be  classified  as  rare.  In  this  valley 
within  Saskatchewan  and  Manitoba,  69  species  are  rare. 
Nineteen  of  these  species  are  rare  in  Canada,  and, 
therefore,  are  of  both  provincial  and  national 
significance. 


12.8.2.2  Mitigation  of  Project  Impacts 

Mitigation  for  plants  lost  due  to  reservoir  filling  or 
reduction  of  downstream  flooding  is  not  possible.  ... 

It  is  true  that  the  last  quoted  paragraph  notes  that  since  neither  the 
laws  of  Canada  nor  of  Saskatchewan  protect  rare  and  endangered  species,  "the 
federal  government  has  no  authority  under  which  it  could  stop  or  modify  the 
Project  to  protect  these  rare  plant  species".  Whether  such  be  so  or  not, 
significant  adverse  effects  here,  may  well  be  seen  as  the  obverse  of  another 
significant  adverse  effect  mentioned  on  p.  10-36:  "Construction  could  also 
allow  the  introduction  of  pest  species  such  as  ...",  and  "These  species  can 
colonize  disturbed  habitats  and  eliminate  native  vegetation". 

That  both  the  Rafferty  Dam  on  the  Souris  and  the  Alameda  Dam  on  Moose 
Mountain  Creek  will  substantially  interfere  with  small  vessel  navigation  - the 
only  feasible  type  - is  a significant  effect.  There  is  no  doubt  that  the 
provincial  approval  and  the  federal  IRIA  approval,  both,  require  the 
intervener  and  its  agent  to  comply  with  all  federal  legislation  and 
regulations.  That  is  as  it  should  be,  but  it  begs  the  question  as  to  whether 
this  permanent,  significant,  adverse  effect  can  be  essentially  mitigated.  The 
answer  to  that  question  may  have  to  await  a future  determination  by  another 
tribunal . 

Now,  since  there  is,  at  least,  one  and  surely  other,  significant  adverse 
environmental  effects  which  cannot  be  mitigated  with  known  technology  or 
otherwise  rendered  insignificant,  it  is  clear  that  the  Minister  could  not 
correctly  have  invoked  paragraph  12(c)  of  the  EARP  Guidelines  in  deciding  - if 
he  did  effectively  make  such  decision  - to  issue  the  second  licence  to  the 
intervener  on  August  31,  1989.  Those  determinations  of  adverse  effects  are  to 
be  seen  plainly  in  the  lEE  and  they  conform  more  with  paragraphs  12(b),  (d) 
and  (3),  if  not  (f).  Nowhere  in  the  lEE  is  it  determined  that  the  potentially 
adverse  environmental  effects  are  unacceptable,  so  the  conclusions  called  for 
the  paragraph  (f)  that  "the  proposal  shall  either  be  modified  and  subsequently 
rescreened  or  reassessed  or  be  abandoned"  are  not  here  under  consideration. 
In  any  event,  given  that  the  Minister  issued  the  first  licence,  one  would 
doubt  that  his  department  would  make  such  radical  determinations  in  the  lEE, 
and  none  can  be  found. 

Elimination  of  considerations  of  paragraphs  12(a),  (c)  and  (f)  of  the 
EARP  Guidelines  leaves  that  section  configured,  thus: 
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12.  Every  initiating  department  shall  screen  or  assess 
each  proposal  for  which  it  is  the  decision  making 
authority  to  determine  if 

(a)  ... 

(b)  the  proposal  is  of  a type  identified  by  the  list 
described  under  paragraph  11(b),  in  which  case  the 
proposal  shall  be  referred  to  the  Minister  for  public 
review  by  a Panel; 

(c)  ... 

(d)  the  potentially  adverse  environmental  effects  that 
may  be  caused  by  the  proposal  are  unknown,  in  which 
case  the  proposal  shall  either  require  further  study 
and  subsequent  rescreening  or  reassessment  or  be 
referred  to  the  Minister  for  public  review  by  a 
Panel . 

(e)  the  potentially  adverse  environmental  effects  that 
may  be  caused  by  the  proposal  are  significant,  as 
determined  in  accordance  with  criteria  developed  by 
the  Office  in  cooperation  with  the  initiating 
department,  in  which  case  the  proposal  shall  be 
referred  to  the  Minister  for  public  review  by  a 
Panel;  or 

(f)  ... 

Every  possible  determination  left  in  section  12  leads  mandatorily  to 
referral  to  the  Minister  for  public  review  by  a panel.  The  most  likely 
paragraph  in  which  the  circumstances  of  this  matter  are  comprehended  is  12(e), 
but  12(b)  and  (d)  are  not  absolutely  to  be  eliminated. 

Public  review  is  dealt  with  under  section  20  and  following  of  the  EARP 
Guidelines.  Here  are  the  salient  provisions; 

20.  Where  a determination  concerning  a proposal  is  made 
pursuant  to  paragraph  12(b),  (d)  and  (e)  or  section  13, 
the  initiating  department  shall  refer  the  proposal  to  the 
Minister  for  public  review. 

21.  The  public  review  of  a proposal  under  section  20 
shall  be  conducted  by  an  Environmental  Assessment  Panel, 
the  members  of  which  shall  be  appointed  by  the  Minister. 

22.  The  members  of  a Panel  shall 

(a)  be  unbiased  and  free  of  any  potential  conflict  of 
interest  relative  to  the  proposal  under  review; 
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(b)  be  free  of  any  political  influence;  and 

(c)  have  special  knowledge  and  experience  relevant  to  the 
anticipated  technical,  environmental  and  social 
effects  of  the  proposal  under  review. 

It  is  quite  evident  that  the  respondent's  department  ought  to  have 

referred  the  pertinent  proposals,  if  not  the  whole  project,  to  the  Minister 
for  public  review  by  a panel  constituted  by  him  under  sections  21  and  22  of 
the  EARP  Guidelines.  Given  the  determinations  of  the  significant 

environmental  effects  expressed  in  the  lEE,  the  Minister  ought  lawfully  to 
have  subjected  the  proposals  to  such  public  review,  as  it  is  clearly  mandated 
by  this  binding,  authoritative  legislation.  The  Minister's  advisers  ought  to 
have  advised  him  to  embrace  the  EARP  Guidelines  warmly,  instead  of  seeking 
ways  to  abridge  or  avoid  the  process. 

The  respondent  Minister's  counsel  urge  that,  if  the  Court  finds  that  the 
Minister  did  not  comply  with  the  EARP,  then  the  Court  should  nevertheless 
exercise  a discretion  to  excuse  that  lawbreaking.  It  is  notional ly  easier  to 
excuse  an  individual  tangled  in  regulations  and  bureaucracy  then  it  is  to 
excuse  a Minister  of  the  Crown  from  non-compliance  with  relevant,  binding 

legislation,  whether  regulatory  or  not.  If  there  be  anyone  who  ought 

scrupulously  to  conform  to  the  official  duties  which  the  law  casts  upon  him  or 
her  in  the  role  of  a high  State  official,  it  is  a Minister  of  the  Crown.  That 
is  just  plainly  obvious. 

But  there  is  an  irony  in  these  proceedings  which  could  make  a cynic 
cackle  with  glee.  In  the  first  place,  because  the  Minister  did  not  embrace 
willingly  the  EARP  Guidelines  prior  to  April,  1989,  and  even  subsequently,  as 
this  Court  finds,  the  devolution  of  events  described  in  section  3 of  the 
Guidelines  is  now  savagely  distorted.  It  runs: 

3.  The  process  shall  be  a self  assessment  process  under 
which  the  initiating  department  shall,  as  early  in  the 
planning  process  as  possible  and  before  irrevocable 
decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision 
making  authority  are  fully  considered  and  where  the 
implications  are  significant,  refer  the  proposal  to  the 
Minister  for  public  review  by  a Panel, 

[emphasis  not  in  original  text] 

The  evidence  discloses  that  construction  is  well  under  way,  so  there  is 
little  doubt  that  irrevocable  decisions  have  long  since  been  taken  while  the 
EARP  Guidelines  have  been  circumvented.  In  effect  this  appears  to  be  the 
principal  reasons  for  counsel's  asking  the  Court  to  exercise  its  discretion  in 
favour  of  dismissing  the  applications  for  relief  which  the  applicants  with 
their  perfectly  solid  standing,  have  brought  against  the  Minister. 
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There  is  yet  another  irony  herein  which  could  well  pander  to  cynicism. 
In  the  final  analysis,  if  an  Environmental  Assessment  Panel  were  appointed  and 
conducted  its  public  review,  the  Minister  would  not  be  bound  by  its 
recommendations.  This  fact  of  the  process  is  mentioned  earlier  herein.  The 
EARP  Guidelines,  perhaps  too  idealistically,  are  surely  based  on  good  faith, 
in  the  expectation  that  everyone.  Minister,  advisers,  department,  initiating 
department  and  proponents,  indeed,  all  interested  Canadians  will  be  motivated 
to  preserve  the  Canadian  environment  from  significant  adverse  effects  insofar 
as  is  reasonably  possible,  without  aborting  all  developmental  projects.  The 
important  aspect  of  the  public  review  is  that  it  must  be  wholly  public.  It  is 
the  antithesis  of  secret  or  unpublicized  arrangements  in  these  matters  of 
quintessential ly  public  interest. 

The  Minister's  respective  counsel  must  be  taken  at  their  word.  Assuming 
that  it  is  now  not  reasonably  practical  to  quash  or  set  aside  the  second 
licence  issued  on  August  31,  1989,  and  that  the  Minister  and  the  intervener 
are  quite  earnest  in  wishing  to  see  the  project  proceed  without  further 
interruption,  what  is  the  best  way  to  unscramble  the  omelet  which  has  been 
made  of  the  EARP  Guidelines  in  this  case? 

It  is  a truism  that  what  the  Court  may  order  in  broad,  sweeping  strokes, 
it  may  also  order  in  more  compact,  neatly  configured  measures.  It  appears 
that  some  form  of  order  nisi  is  called  for  here,  especially  at  this  time  of 
year  when  the  profound  frigidity  of  the  outdoors  may  be  causing  more 
diminution  of  the  pace  of  work  in  the  Souris  River  basin. 

Therefore  the  Court  will  order  that  the  licence  issued  on 
August  31,  1989,  will  be  quashed  and  set  aside  at  close  of  business  on 
Tuesday,  January  30,  1990,  unless  in  the  meanwhile  the  Minister  appoint  an 
Environmental  Assessment  Panel  pursuant  to  the  EARP  Guidelines,  to  conduct  a 
public  review  of  those  aspects  of  the  Rafferty-Alameda  Project  proposals  in 
relation  to  which  significant  (including  "moderate")  impacts,  being  adverse 
environmental  effects  are  identified  in  Volume  I of  the  Initial  Environmental 
Evaluation  of  the  Project,  prepared  by  Environment  Canada  and  dated 
August,  1989.  The  applicants  herein  and  the  Tetzlaff  brothers  may  have 
preemptory  access  to  the  Court  for  purposes  of  enforcement  of  these  orders 
which  may  be  aptly  described  as  mandamus  and  an  order  nisi  of  certiorari  which 
may  be  invoked  and  enforced  unless  in  the  meanwhile  the  Minister  complies  with 
the  mandamus,  by  the  close  of  business  on  Tuesday,  January  30,  1990. 
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PROVINCIAL  COURT  OF  BRITISH  COLUMBIA 


R.v.  REID  CROVfTHER  & PARTNERS  LTD. 
and 

GROSVENOR  INTERNATIONAL  CANADA  LIMITED 


GROBERMAN,  Prov.  Ct.  J. 


Richmond,  December  31,  1987 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  (now  s.  35(1) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended)  - s.  33(8)  (now  s.  41(3) 
Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - Employer  responsibility  for 
actions  of  employee/agent  - Contractors  had  a great  deal  of  expertise,  and  had 
constructed  the  system  so  that  spillage  would  occur  beyond  sensitive  habitat  - 
Spillage  occurred  underwater  and  was  a highly  unusual,  unforeseen  event  - The 
third  party  contractors  were  not  charged,  as  they  had  already  cleaned  up  the 
site  to  the  satisfaction  of  Fisheries  officers  - The  accused  owner  and 
consulting  engineers  are  found  not  guilty. 

Defences  - due  diligence  - successful  defence  - owners  hired  engineers 
and  dredging  contractors  with  very  extensive  expertise,  therefore  owners  not 
responsible  - engineers  professed  no  expertise  in  dredging,  therefore 
engineers  not  responsible. 

Harmful  Activity  and  Water  Body;  A spillway  from  a landfill  operation 
broke  apart  into  marshlands  along  the  Fraser  River. 

Summary;  The  defendants  were  charged  with  carrying  on  activities  which 
destroyed  fish  habitat  between  January  27th  and  March  3,  1986.  The 
contractors  (not  joined  as  defendants)  dredged  and  landfilled  sand  for  the 
defendant's  development  project  between  two  islands  in  the  Fraser  River.  The 
development  owners,  Grosvenor,  and  their  contracted  engineers,  Reid  & 
Crowther,  are  the  accused.  The  dredging  contractor  cleaned  up  the  damaged 
habitat  site  to  the  satisfaction  of  fishery  officers  and  consequently  was  not 
charged.  All  parties  were  very  aware  of  Fisheries  concerns  about  fish 
habitat.  The  contractors  undertaking  the  task  were  very  experienced,  and 
despite  the  fact  that  the  owners  and  the  engineers  had  the  power  to  stop  the 
spillway  and  cease  work  where  damage  to  habitat  was  occurring,  the  defence  of 
due  diligence  was  sustained  for  the  following  reasons.  The  owners  hired 
people  with  a great  deal  of  expertise.  The  spillway  was  constructed  to  flush 
material  beyond  sensitive  marshland,  however  pipes  carrying  the  material 
slipped  apart.  The  slipping  apart  of  the  pipes  was  a highly  unusual  and 
unforeseeable  event  which  was  not  the  responsibility  of  the  defendants  to 
monitor  in  any  case.  The  spillage  occurring  over  marshland  was  not  readily 
visible  from  the  shore  as  the  pipes  were  partially  submerged. 

Held;  The  defendant  consulting  engineers,  and  owner  were  found  not 
guilty. 
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PROVINCIAL  COURT  OF  BRITISH  COLUMBIA 


R.  c.  REID  CROVfTHER  & PARTNERS  LTD. 
et 

GROSVENOR  INTERNATIONAL  CANADA  LIMITED 


GROBERMAN,  Prov.  Ct.  J.  Richmond,  31  decembre  1987 


LOI  SUE  LES  PECHERIES,  R.S.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS  - 
PAR.  31(1)  (MAINTENANT  LE  PAR.  35(1)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS)  - PAR.  33(8)  (MAINTENANT  LE  PAR  41(3)  DE  LA 
LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS) . 

MOYEN  DE  DEFENSE  - DILIGENCE  RAISONNABLE  - DEFENSE  INVOQUEE  AVEC  SUCCES  - 
LES  PROPRIETAIRES  ONT  EMBAUCHE  DES  INGENIEURS  ET  DES  ENTREPRENEURS  EN  DRAGAGE 
TRES  EXPERIMENTES , PAR  CONSEQUENT,  LES  PROPRIETAIRES  NE  SONT  PAS  RESPONSABLES 
- LES  INGENIEURS  N'ONT  PAS  DECLARES  ETRE  EXPERTS  EN  DRAGAGE;  PAR  CONSEQUENT, 
LES  INGENIEURS  NE  SONT  PAS  RESPONSABLES. 

ACTIVITES  PREJUDICIABLES  ET  COURS  D'EAU  : LA  CANALISATION  D' EVACUATION 
D'UNE  DECHARGE  S'EST  ROMPUE,  LIBERANT  SON  CONTEND  DANS  LES  MARECAGES  LE  LONG 
DE  LA  RIVIERE  FRASER. 

RESUME  ; ENTRE  LE  27  JANVIER  ET  LE  3 MARS  1986,  LES  ENTREPRENEURS  (QUI  NE 
SONT  PAS  DEFENDEURS  EN  L 'ESPECE)  ONT  PRAGUE  ET  ONT  DECHARGE,  ENTRE  DEUX  ILES 
DE  LA  RIVIERE  FRASER,  DU  STABLE  POUR  LE  PROJET  D ' EXPLOITATION  DES  DEFENDEURS. 
LA  PROPRIETAIRE  DE  L 'EXPLOITATION,  GROSVENOR,  ET  SES  INGENIEURS 
SOUS-TRAITANTS,  REID  & CROWTHER,  SONT  ACCUSES.  LES  ENTREPRENEURS  EN  DRAGAGE 
ONT  NETTOYE  L 'HABITAT  DETERIORE  A LA  SATISFACTION  DES  FONCTIONNAIRES  DU 
MINISTERS  DES  PECHES  ET,  PAR  CONSEQUENT,  AUCUNE  POURSUITE  N'A  ETE  INTENTEE 
CONTRE  EUX.  TOUTES  LES  PARTIES  CONNAISSAIENT  LES  PREOCCUPATIONS  DU  MINISTERS 
DES  PECHE  CONCERNANT  LES  EAUX  OU  VIVENT  DES  POISSONS.  LES  ENTREPRENEURS 
CHARGES  DU  DRAGAGE  ETAIENT  TRES  EXPERIMENTES  ET,  MEME  SI  LA  PROPRIETAIRE  ET 
LES  INGENIEURS  AVAIENT  LE  POUVOIR  DE  FERMER  LA  CANALISATION  D 'EVACUATION  ET  DE 
SUSPENDRE  LES  ACTIVITES  AUX  ENVIRONS  DU  DEVERSEMENT,  LA  DEFENSE  DE  DILIGENCE 
RAISONNABLE  A ETE  ACCUEILLIE  POUR  LES  RAISONS  QUI  SUIVENT.  LA  PROPRIETAIRE  A 
EMBAUCHE  UNE  SOCIETE  EXPERTS  EN  LA  MATIERE.  LE  BRIS  DE  LA  CANALISATION 
D 'EVACUATION  EST  UN  INCIDENT  TRES  INHABITUEL  ET  IMPREVISIBLE  ET,  DE  TOUTS 
FAQON,  IL  N' INCOMES  PAS  AUX  DEFENDEURS  D'EN  ASSURER  LA  SUPERVISION.  LE 
DEVERSEMENT  DANS  LES  MARECAGES  N'ETAIT  PAS  FACILEMENT  VISIBLE  DEPUIS  LA  RIVE, 
ETANT  DONNE  QUE  LA  CANALISATION  ETAIT  PARTIELLEMENT  SUBMERGES. 

DECISION  : LES  DEFENDEURS  SONT  DECLARES  NON  COUP  ABLE  S . 
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Cases/Jurisprudence  : r.  v.  city  of  sauit  ste.  Marie  (1978)  21  N.R.  295. 
85  D.L.R.  (3d)  161,  40  C.C.C.  (2d)  353,  3 C.R.  (3d)  30  9S.C.C.);  rev'g  13  O.R. 
(2d)  113,  70  D.L.R.  (3d)  430,  30  C.C.C.  (2d)  257. 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-l4  as  amended. 


Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  pechest  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 


REASONS/MOTIF: 

U.K.  Ottho,  for  the  Crown 

L.R.  Jackie,  for  Reid  Crowther  & Partners  Ltd. 

L.A.  Loo,  for  Grosvenor  International  Canada  Limited 


THE  COURT  (GROBERMAN,  Prov.  Ct.  J.):  The  information  before  the  Court  charges 
that  Reid  Crowther  & Partners  Ltd.  and  Grosvenor  International  Canada  Limited, 
between  the  27th  day  of  January,  1986  and  the  3rd  day  of  March,  1986,  at  or 
near  Patrick  Island,  in  the  Municipality  of  Delta,  in  the  Province  of  British 
Columbia,  did  unlawfully  carry  on  work  that  resulted  in  the  harmful  alteration 
of  a fish  habitat  thereby  committing  an  offence  contrary  to  Section  31(1)  of 
the  Fisheries  Act^  R.S.C.  1970,  Chapter  F-14,  as  amended. 

The  following  facts  are  established  by  the  evidence. 

Grosvenor  International  Limited  (hereinafter  referred  to  as  Grosvenor) 
owns  Annacis  Island  and  Patrick  Island,  which  abuts  it  to  the  north  in  the 
south  arm  of  the  Fraser  River,  Delta,  B.C.  In  1972  Reid  Crowther  & Partners 
Ltd.  (hereinafter  referred  to  as  Reid  Crowther)  were  retained  by  Grosvenor  as 
consulting  engineers  to  supervise  the  landfill  development  of  this  property. 
Grosvenor  intended  to  develop  a portion  of  Patrick  Island  and  instructed  Reid 
Crowther  to  prepare  tender  documents,  which  included  plans  and  specifications, 
for  a sandfill  operation.  The  purpose  was  to  raise  the  level  of  the  land  by 
dredging  and  pumping  sand  onto  the  site  from  the  Fraser  River.  The  contract 
was  awarded  to  Sceptre-Riedel-Dawson  Constructors  Ltd.  (hereinafter  referred 
to  as  Sceptre)  on  January  the  22nd,  1986.  The  contract  called  for  dredging 
and  pumping  approximately  one  million  cubic  yards  of  sand  onto  the  site  and 
was  worth  over  a million  dollars.  It  was  well  known  to  the  defendants  and 
Sceptre  that  the  Federal  Department  of  Fisheries  and  Oceans  was  concerned 
about  the  fish  habitat  located  at  the  north  foreshore  of  Patrick  Island.  The 
defendants  and  Sceptre  were  aware  that  all  necessary  care  was  to  be  taken  to 
protect  the  sensitive  area  and  that  Fisheries  personnel  were  taking  a very 
active  interest  in  protecting  the  foreshore  from  damage. 
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Before  the  comrnencement  of  the  work  it  was  necessary  for  Grosvenor  to 
obtain  a dredging  licence  from  the  Fraser  River  Harbour  Commission.  The 
licence  was  obtained  by  Grosvenor 's  property  manager,  Andrew  Methvan,  on 
February  the  6th,  1986,  after  lengthy  negotiations  with  the  Department  of 
Fisheries  (see  Exhibits  13  though  24). 

There  was  considerable  urgency  for  Grosvenor  to  have  the  contract  awarded 
and  completed  expeditiously  for  two  reasons:  A Fisheries  closure  of  the  river 
was  expected  in  early  March,  and  the  construction  of  two  bridges  would  prevent 
a dredge  from  locating  near  the  available  sand  in  the  Fraser  River. 

The  sandfill  operation  commenced  on  February  the  10th,  1986.  The  work 
included  dredging  and  pumping  sand  and  water  from  the  Fraser  River  onto  the 
site  and  the  construction,  operation  and  maintenance  of  spillways  that  drained 
the  water  and  silt  from  the  site  back  to  the  river.  There  is  nothing  in  the 
plans  or  specifications  as  to  the  number  or  location  of  spillways,  but  the 
contractor,  that  is  Sceptre,  was  to  "provide  any  necessary  spillways." 
Sceptre  constructed  two  spillways  on  the  site.  The  first  spillway  was 
installed  at  the  east  end  of  the  site,  with  the  approval  of  Fisheries;  the 
second  was  installed  near  the  west  end  of  the  landfill  site,  without  the 
approval  of  Fisheries.  It  was  the  breakdown  of  the  second  spillway  that 
resulted  in  damage  to  fish  habitat  and  the  charge  before  this  Court.  The 
second  spillway  was  made  up  of  three  parallel  pipes  leading  from  a spillbox  to 
the  Fraser  River.  Each  pipe  was  made  up  of  a series  of  forty-foot  sections 
that  were  joined  with  slip  joints,  like  stove  pipes.  It  was  completed  by 
approximately  February  the  3rd.  The  dredging  operation  commenced  February 
the  10th,  1986.  On  February  the  28th,  1986  Robert  Elvidge,  a Fisheries 
biological  technician,  attended  the  site  and  observed  water  spilling  from  the 
three  pipes  onto  the  foreshore  causing  damage  to  the  marsh.  On  March  the  4th, 
1986  William  Field,  Habitat  Management  officer  in  charge  of  dredging  for  the 
Department  of  Fisheries,  attended  the  site  to  determine  the  extent  of  the 
damage.  It  was  admitted  by  the  defendants  that  the  operation  of  this  spillway 
resulted  in  the  harmful  alteration  of  fish  habitat.  Mr.  Field  calculated  that 
one  hundred  and  sixty-eight  square  metres  of  marshland  and  approximately  eight 
hundred  and  sixty  square  metres  of  mudflat  had  been  damaged  by  scouring  or 
washout.  As  a result  of  the  damage  Sceptre,  Grosvenor  and  Reid  Crowther  were 
charged  under  Section  31(1)  of  the  Fisheries  Act, 

Theodore  Pilchak,  senior  vice-president  of  Sceptre,  testified  that  the 
charges  were  dropped  against  Sceptre  when  they  repaired  and  restored  the  site 
to  the  satisfaction  of  Fisheries,  at  a cost  to  Sceptre  of  between  ten  and 
fifteen  thousand  dollars. 

The  prosecution  of  Grosvenor  and  Reid  Crowther  continued  and  resulted  in 
a four-day  trial. 

A great  deal  was  made  of  the  construction  of  the  second  spillway  without 
the  approval  of  Fisheries.  Fisheries  did  not  approve  the  second  site;  in 
fact.  Fisheries  disapproved. 
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Mr.  Field  told  Robert  McMordie,  Reid  Crowther's  supervising  engineer,  on 
January  the  21st  or  22nd,  that  he  disapproved  of  a spillway  in  that  location. 
However,  it  was  not  the  placement  of  the  spillway  in  the  forbidden  location 
that  caused  the  damage.  The  construction  of  that  spillway  was  not  in  itself 
an  offence.  Had  the  spillway  been  properly  constructed  so  that  the  water  was 
carried  beyond  the  marshland  and  mudflats,  then  no  damage  would  have  occurred 
and  no  offence  would  have  been  committed.  But  the  water  spilled  short  of  the 
safe  area  and  fish  habitat  was  damaged. 

It  was  explained  by  Mr.  Pilchak  that  in  his  opinion  one  of  the  pipes 
separated  partway  along  the  foreshore;  that  is,  a section  of  pipe  slipped  off, 
which  caused  scouring  beneath  it,  and  resulted  in  sections  of  the  other  two 
pipes  dropping  off  as  well.  Therefore,  the  water  fell  short  of  its  intended 
destination  and  caused  damage. 

Gerald  Soole,  the  dredging  supervisor  for  Sceptre,  was  asked  how  far  out 
the  pipes  went,  he  said,  "We  tried  to  put  them  out  to  the  low  water  mark  or 
past  it  to  get  past  the  tidal  flats  where  the  marshland  was.  We  pushed  them 
out  further  than  normal."  I accept  Mr.  Pilchak's  opinion  as  to  the  pipes 
slipping  apart. 

I will  review  some  of  the  evidence  leading  to  the  placement  of  the  second 
spillway. 

Andrew  Methvan  is  the  property  manager  of  Grosvenor,  overseeing  land 
development  on  Annacis  and  Patrick  Islands.  As  a result  of  his  work  he  dealt 
with  Fisheries  for  many  years.  In  December,  1972  Reid  Crowther  was  retained 
as  Grosvenor 's  consulting  engineers  for  the  development  of  Annacis  and  Patrick 
Islands.  He  testified  that  Grosvenor 's  offices  on  Annacis  Island  were  used 
for  meetings  by  Sceptre  and  Reid  Crowther,  but  he  was  not  involved  in  any 
discussions  regarding  spillways  and  was  not  aware  of  their  placement.  I 
accept  his  evidence. 

Patrick  Clancy,  the  construction  supervisor  for  Grosvenor  on  Annacis 
Island,  testified  that  he  was  at  a meeting  on  February  the  13th  where 
spillways  were  discussed.  Sceptre  asked  for  a second  spillway,  but  he  did  not 
take  part  in  the  conversation.  He  said  it  was  not  his  decision  and  left  it  to 
McMordie.  I accept  his  evidence.  I find  that  Grosvenor  had  nothing  directly 
to  do  with  the  selection  of  the  second  spillway  site. 

The  evidence  of  witnesses  for  Sceptre  and  Reid  Crowther  conflicts. 

Theodore  Pilchak,  senior  vice-president  of  Sceptre,  testified  that 
Sceptre  was  no  longer  operating  and  his  notes  were  not  available.  He 
testified  the  spillways  were  discussed  at  a meeting  at  Grosvenor's  offices  on 
Annacis  Island  with  representatives  of  Reid  Crowther,  including  Robert 
McMordie.  He  said,  "We,"  that  is  Sceptre,  "preferred  two  spillways."  He  said 
the  location  of  the  second  spillway  was  mutually  agreed  upon  with  McMordie  and 
explained  how  a yellow  sticker  was  moved  along  the  plan  until  the  location  was 
selected.  He  said  the  location  of  the  second  spillway  was  decided  on  the 
assumption  that  it  would  be  acceptable  to  Fisheries  and  that  Grosvenor  and 
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Reid  Crowther  would  obtain  permission  from  Fisheries.  He  did  not  recall  a 
conversation  with  McMordie,  which  I will  refer  to  later. 

Gerald  Soole  is  the  dredging  supervisor  for  Sceptre,  in  charge  of  field 
operations.  He  supervised  this  job.  He  recalled  the  meeting  where  the  second 
spillway  was  located  by  moving  a yellow  sticker  on  the  plan.  McMordie  agreed 
and  they,  Reid  Crowther,  would  get  Fisheries  approval.  He  was  aware  that 
Fisheries  did  not  want  the  second  spillway. 

The  representatives  for  Reid  Crowther  relate  quite  a different  version. 

Robert  McMordie  is  a Reid  Crowther  civil  engineer,  who  was  retained  by 
Grosvenor  to  supervise  this  project.  He  was  involved  in  this  matter  from  the 
start.  He  prepared  the  tender  documents,  which  included  the  specifications 
and  plan.  He  testified  that  on  January  the  22nd,  1986  he  met  with 
William  Field  of  Fisheries  and  discussed  spillways.  The  east  end  was  approved 
for  a spillway,  but  no  other.  Mr.  Field  was  firm  on  this  and  Mr.  McMordie 
knew  it.  On  January  the  23rd,  1986  he  met  Pilchak  and  Soole  on  site  and 
discussed  spillways.  They  returned  to  Grosvenor 's  office  and  continued  the 
discussion.  Gunes  Suatac  of  Reid  Crowther  was  also  present.  Mr.  McMordie  did 
not  recall  if  Mr.  Methvan  or  Mr.  Clancy  of  Grosvenor  were  present.  The  plan. 
Exhibit  10,  was  spread  out.  He  advised  Pilchak  and  Soole  that  Fisheries 
approved  the  east  end  spill  site  but  were  not  keen  on  any  other.  Pilchak  and 
Soole  needed  another  spillway  site  to  expedite  the  job  and  the  yellow  sticker 
process  took  place.  Pilchak  selected  the  spot.  McMordie  told  him  to  clear  it 
with  Fisheries,  but  said  he  would  phone  Fisheries  and  ask  if  they  wanted  the 
second  site  scoured  out.  On  January  the  23rd  or  24th  he  phoned  Kevin  Coni  in 
of  Fisheries,  who  rejected  the  proposed  location  of  the  second  spillway. 
McMordie  advised  Pilchak  of  this  on  January  the  24th.  Pilchak  said,  "That 
doesn't  bother  us.  We're  going  to  push  the  pipe  out  to  the  middle  of  the 
river,  so  there  won't  be  any  environmental  concerns."  McMordie  said,  "You'll 
have  to  be  sure  Fisheries  are  in  favour."  Pilchak  said,  "I  don't  see  why  they 
won't  be.  The  pipe  is  going  to  the  middle  of  the  river."  McMordie  left  it  to 
Pilchak  to  clear  the  second  spillway  site  with  Fisheries.  Pilchak  did  not 
recall  this  conversation.  Soole  did  not  recall  McMordie  saying  Fisheries 
would  only  agree  to  one  spillway,  nor  did  he  recall  McMordie  saying  that  he 
would  call  Fisheries. 

Gunes  Suatac,  a Reid  Crowther  technologist,  testified  that  he  was  present 
on  the  site  on  January  the  22nd,  1986  when  McMordie  met  with  Fisheries 
personnel  to  discuss  spillways.  He  recalled  that  Fisheries  approved  only  the 
east  end  spillway  site.  He  was  also  present  at  the  yellow  sticker  meeting  on 
January  the  23rd.  McMordie  told  Pilchak  and  Soole  that  Fisheries  approved 
only  the  east  end  spillway.  Soole  explained  why  he  wanted  to  obtain  Fisheries 
approval  of  the  second  spillway,  while  McMordie  expected  Pilchak  to  do  so. 

In  any  event,  a second  spillway  was  constructed  by  Sceptre  two  to  three 
days  after  the  meeting  and  McMordie  and  Pilchak  were  well  aware  of  its 
existence. 
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Perhaps  there  was  a genuine  misunderstanding  by  honest  men  as  to  whom 
would  obtain  Fisheries  approval  for  the  second  spillway,  but  the  approval  of 
Fisheries  was  never  obtained. 

All  witnesses  were  credible,  in  the  sense  of  being  honest,  but  McMordie 
described  the  more  likely  version  of  events.  It  is  his  version  that  I prefer 
and  accept.  He  was  the  supervising  engineer.  But  the  responsibility  to 
complete  the  work  was  Sceptre's,  and  that  included  draining  the  property. 

The  number  or  location  of  spillways  is  not  detailed  on  the  plans,  but  it 
was  the  responsibility  of  Sceptre  to  provide  the  necessary  spillways  (see  the 
contract.  Exhibit  9,  page  2-2,  paragraph  6.4.)  It  was  not  the  responsibility 
of  Reid  Crowther  or  Grosvenor.  The  second  spillway  was  for  the  benefit  of 
Sceptre  in  expediting  the  work.  In  addition,  the  contract  placed  the  duty  on 
Sceptre  to  notify  Environment  Canada  regarding  fish  and  other  environmental 
considerations  (see  Exhibit  9,  page  1-3,  paragraph  9.3.).  But  as  I said 
earlier,  the  construction  of  this  spillway  was  not  an  offence.  The  offence 
was  the  damage  caused  by  it. 

Many  references  were  made  to  the  contract;  that  is.  Exhibit  9.  The 
defendants  referred  to  it  to  demonstrate  that  Sceptre  had  complete  control  of 
the  work  (see  page  CG-3,  paragraph  GC3.1,  .1  and  .2.)  The  Crown  referred  to 
it  in  order  to  demonstrate  that  Grosvenor  and  Reid  Crowther  had  access  to 
inspect  the  work  (page  GC-5,  paragraph  GC5.2,  .1)  and  to  enter  the  property 
(page  GC-3,  paragraph  GC2.3,  .1)  and  to  stop  the  work  (page  GC-2, 
paragraph  GC2.2,  .1  and  .2.) 

The  second  spillway  was  in  operation  from  February  the  10th  until  the 
damage  was  discovered  on  February  the  28th.  There  is  no  evidence  as  to  how 
long  the  pipes  were  spilling  in  the  damaged  area.  This  is  significant, 
because  there  is  quite  a difference  between  the  damaging  spillway  continuing 
for  several  days  rather  than  a few  hours  so  far  as  the  duties,  if  any,  of  the 
defendants  were  concerned.  Several  arguments  were  advanced  by  the  defendants, 
including  the  defence  of  due  diligence.  I intend  to  decide  the  case  on  the 
basis  of  this  defence,  and  it  will  not  be  necessary  to  address  any  other 
issues.  I will,  however,  briefly  refer  to  my  quotation  from  pages  376  and  7 
of  R.  V.  City  of  sauit  ste.  Marie,  a decision  of  the  Supreme  Court  of  Canada, 
(1978)  40  C.C.C.  (2d),  353,  found  at  the  bottom  of  page  two  of  my  reasons  for 
dismissing  the  no  evidence  motions,  which  I will  not  repeat  here  but  which 
deal  with  the  subject  of  an  independent  contractor. 

Section  33(8)  of  the  Fisheries  Act  States  in  part  as  follows: 

"...  it  is  sufficient  proof  of  the  offence  to  establish 
that  it  was  committed  by  an  employee  or  agent  of  the 
accused  whether  or  not  the  employee  or  agent  is  identified 
or  has  been  prosecuted  for  the  offence,  unless  the  accused 
establishes  that  the  offence  was  committed  without  his 
knowledge  or  consent  and  that  he  exercised  all  due 
diligence  to  prevent  its  commission." 
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This  section  applies,  and  I was  incorrect  in  my  reasons  for  dismissing 
the  no  evidence  motions  when  I said  it  did  not. 

Section  31(1)  of  the  Fisheries  Act  is  a strict  liability  offence  and, 
quite  apart  from  Section  33(8),  due  diligence  or  reasonable  care  is  a defence 
to  a charge  under  Section  31(1).  See  r.  v.  city  of  sauit  ste  Marie,  referred 
to  above.  On  page  373  of  that  decision  Mr.  Justice  Dickson  states: 

"While  the  prosecution  must  prove  beyond  a reasonable 
doubt  that  the  defendant  committed  the  prohibited  act,  the 
defendant  must  only  establish  on  the  balance  of 
probabilities  that  he  has  a defence  of  reasonable  care." 

In  describing  the  three  categories  of  offences  Dickson,  J.  states  the 
second  category  as  follows,  at  page  374: 

"Offences  in  which  there  is  no  necessity  for  the 
prosecution  to  prove  the  existence  of  mens  rea;  the  doing 
of  the  prohibited  act  prima  fade  imports  the  offence, 
leaving  it  open  to  the  accused  to  avoid  liability  by 
proving  that  he  took  all  reasonable  care.  This  involves 
consideration  of  what  a reasonable  man  would  have  done  in 
the  circumstances." 

In  considering  the  defence  of  due  diligence  and  reasonable  care,  I have 
considered  the  following  circumstances  that  are  founded  on  the  evidence. 

Grosvenor  owned  the  land  that  it  was  in  the  process  of  developing  by  way 
of  a sandfill  operation.  Grosvenor  hired  highly  qualified  and  experienced 
professionals  to  carry  out  its  programme.  In  December,  1972  Grosvenor  hired 
Reid  Crowther  as  consulting  engineers  to  supervise  the  sandfill  programmes. 
Grosvenor  and  Reid  Crowther  were  aware  of  the  delicate  nature  of  the  foreshore 
of  Patrick  Island  being  fish  habitat  and  notified  Sceptre  of  that  fact.  Reid 
Crowther  was  represented  by  Robert  McMordie,  a civil  engineer  who  had 
approximately  sixteen  to  seventeen  years  experience  in  dredging  operations  on 
the  Fraser  River.  He  had  supervised  eight  or  nine  programmes  on  behalf  of 
Grosvenor  and  had  been  involved  in  projects  with  Grosvenor  since  1972. 
Methvan,  of  Grosvenor,  relied  upon  Reid  Crowther  to  supervise  the  project  and 
was  justified  in  doing  so.  McMordie  had  vast  experience  in  this  field. 
Methvan  did  not  attend  the  meetings  regarding  spillways  and  was  not  aware  of 
their  locations,  nor  did  he  attend  the  site.  He  left  it  to  the  experts. 

The  contract  for  dredging  was  awarded  to  Sceptre.  There  were  only  two 
companies  capable  of  performing  so  large  a contract  and  Sceptre  was  the 
largest  dredging  contractor  in  the  lower  mainland,  with  eighteen  years 
experience  in  dredging  the  Fraser  River  around  Annacis  Island.  Sceptre 
performed  twenty  to  thirty  dredging  contracts  per  year  for  eighteen  years. 
Seventy-five  per  cent  of  the  contracts  were  for  work  on  the  Fraser  River. 
Gerald  Soole  was  Sceptre's  dredging  supervisor,  with  thirty  years  experience. 
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So  Grosvenor  retained  experienced  engineers,  and  a very  experienced 
dredging  company  was  awarded  the  contract. 

With  regard  to  the  second  spillway,  Pilchak,  of  Sceptre,  said  the  pipes 
were  installed  in  the  same  manner  as  always.  As  far  as  the  pipes  slipping 
apart  he  said,  "That  was  the  first  time  it  has  occurred  to  us  in  the  many 
years  that  I have  been  in  the  dredging  business."  McMordie  said  that  all  the 
dredging  expertise  was  with  Sceptre.  "We  don't  profess  expertise  with 
dredging."  Mr.  Soole,  Sceptre's  dredging  supervisor,  said  that  he  tried  to 
put  the  pipes  out  to  the  low  water  mark  or  past  it  to  get  past  the  marshland. 
"We  pushed  them  out  further  than  normal."  He  said  the  method  was  similar  to 
that  used  in  all  their  discharge  systems.  He  said  that  the  breaking  of  the 
pipes  was  a very  unusual  occurrence.  Reid  Crowther's  McMordie  and  Suatac  both 
observed  the  location  of  the  second  spillway,  but  were  unable  to  see  the  ends 
of  the  pipes  as  the  river  levels  were  high  during  the  day.  Suatac  believed 
that  the  pipes  were  long  enough  to  go  over  the  sensitive  area  so  there  would 
be  no  scouring.  He  was  on  the  site  every  second  or  third  day.  McMordie  was 
asked  why  he  did  not  prevent  the  construction  of  the  second  spillway.  He 
believed  that  Sceptre  obtained  the  approval  of  Fisheries  and  that  the  pipes 
were  going  out  to  the  middle  of  the  river.  He  also  said,  "We  don't  instruct 
the  contractor  in  how  to  do  the  work.  We  may  make  suggestions,  but  we  don't 
direct  the  specialist  on  the  number  of  pipes  he  needs."  Sceptre  was  a very 
experienced  dredging  company  that  carried  out  an  enormous  number  of  dredging 
contracts.  The  job  was  supervised  by  a man  with  thirty  years  experience.  The 
slipping  apart  of  pipes  was  an  unusual  and  unexpected  occurrence  and  could  not 
be  reasonably  foreseen  by  the  defendants.  There  was  not  reason  for  the 
defendants  to  patrol  the  spillway;  there  was  no  reason  for  them  to  anticipate 
that  the  pipes  would  fall  apart.  The  length  of  time  that  the  scouring  took 
place  is  unknown.  The  ends  of  the  pipes  were  observed  by  McMordie  and  Suatac 
to  be  submerged  and  believed  to  be  beyond  the  fish  habitat.  The  damage 
occurred  without  the  knowledge  or  consent  of  the  defendants.  This  is  not  a 
situation  where  the  defendants  could  have  prevented  the  damage  but  failed  to 
do  so. 

I am  satisfied  that  the  defendants  exercised  due  diligence  and  reasonable 
care  in  the  circumstances  of  this  case.  I find  both  defendants  not  quilty. 
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PROVINCIAL  COURT  OF  ALBERTA 

R.  V.  RUDIGER 

DZENICK,  Prov.  Ct.  J.  Lac  La  Biche,  November  18,  1986 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - s.  31(1)  and  s.  31(3)  - 
now  R.S.C.  1985,  c.  F-14  as  amended  s.  35(1)  and  s.  40(1)  -harmful  alternation 
of  fish  habitat  - earth  placed  in  the  bed  and  shore  of  Lac  La  Biche,  Alberta  - 
guilty  plea  - fine  of  $1,000  imposed  to  deter  others  from  acting  on  their  own 
initiative. 

Water  Resources  Act  - 5f2),  62(a)  - altering  the  Shoreline  without  a 
permit  - guilty  plea  - fine  of  >1,000  imposed. 

Sentencing  - $1,000  fine  under  the  Fisheries  Act,  $1,000  fine  under  the 
Water  Resources  Act  for  a total  of  $2,000  - purpose  is  to  deter  people  from 
taking  such  action  on  their  own  initiative. 

Harmful  Activity  and  Water  Body:  Earth  placed  in  the  bed  and  shore  of 
Lac  La  Biche,  Alberta,  in  the  process  of  regarding  the  shore  and  extending  the 
shoreline,  this  destroying  fish  feeding  area  and  causing  sedimentation. 

Summary:  Guilty  plea  by  unrepresented  accused  to  both  provincial  and 
federal  statutory  offenses  committed  between  June  1,  1985,  and  July  12,  1985. 
The  accused  extended  his  shoreline  and  regarded  the  slope  by  pushing  several 
hundred  tons  of  earth  into  the  water,  thereby  damaging  fish  feeding  grounds 
along  the  old  shoreline.  Mr.  Rudiger  had  planted  Dutch  clover  plus  160  trees 
over  the  new  shoreline  area  to  avoid  further  erosion.  On  Mr.  Rudiger's 
submissions  to  sentence  it  appeared  that  the  practice  on  the  Lake  by  many 
others  had  long  been  infilling  without  obtaining  permits.  The  judge  insisted 
that  this  point  is  irrelevant  so  long  as  the  accused  is  aware  of  the 
requirement  for  a permit.  A total  of  $2,000  in  fines  was  imposed,  $1,000  for 
each  of  the  federal  and  provincial  statutory  contraventions. 
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DZENICK,  juge  de  la  Cour  provinciale  Lac  La  Biche,  18  Novembre  1986 


LOI  SUR  LES  PECHES,  S.R.C.  1970,  CHAP.  F-14  ET  SES  MODIFICATIONS, 
PAR.  31(1)  ET  31(3),  MAINTENANT  L.R.C.  1985,  CHAP.  F-14  ET  SES  MODIFICATIONS, 
PAR.  35(1)  ET  40(1)  - ALTERATIONS  DE  L 'HABITAT  DU  POISSON  - TERRE  PLACEE  SUR 
LE  LIT  ET  LE  RIVAGE  DU  LAC  LA  BICHE,  SITUS  EN  ALBERTA  - PLAIDOYER  DE 
CULPABILITE  - IMPOSITION  D'UNE  AMENDE  DE  1 000  $ POUR  DISSUADER  LES  AUTRES 
D'AGIR  DE  LEUR  PROPRE  CHEF. 

WATER  RESOURCES  ACT,  PAR.  5(2),  62(a)  - ALTERATION  DU  RIVAGE  SANS  PERMIS 
- PLAIDOYER  DE  CULPABILITE  - IMPOSITION  D'UNE  AMENDE  DE  1 000  $. 

DETERMINATION  DE  LA  PEINE  - IMPOSITION  D'UNE  AMENDE  DE  1 000  $ 
CONFORMEMENT  A LA  LOI  SUR  LES  PECHES  ET  D'UNE  AMENDE  DE  1 000  $ CONFORMEMENT  A 
LA  WATER  RESOURCES  ACT,  POUR  UN  TOTAL  DE  2 000  $ - L' OB  JET  DE  LA  PEINE  EST  DE 
DISSUADER  LES  GENS  D'AGIR  DE  CETTE  FAgON  DE  LEUR  PROPRE  CHEF. 

ACTIVITE  NOCIVE  ET  NAPPE  D'EAU  : TERRE  PLACEE  SUR  LE  LIT  ET  LE  RIVAGE  DU 
LAC  LA  BICHE,  SITUE  EN  ALBERTA,  DANS  LE  BUT  DE  PROTEGER  ET  DE  RALLONGER  LE 
RIVAGE,  CE  QUI  A EU  POUR  EFFET  DE  DETRUIRE  LA  ZONE  D ' ALIMENTATION  DU  POISSON 
ET  DE  PROVOQUER  LA  FORMATION  DE  DEPOTS. 

RESUME  : L 'ACCUSE  NON  REPRESENTS  A PLAIDE  COUPABLE  A L 'EGARD 
D ' INFRACTIONS  PREVUES  DANS  LES  LOIS  TANT  PROVINCIALE  QUE  FEDERALE  ET  COMMISES 
ENTRE  LE  1^^  JUIN  1985  ET  LE  12  JUILLET  DE  LA  MEME  ANNEE . L' ACCUSE  A RALLONGE 
SON  RIVAGE  ET  PROTEGE  LA  RENTE  EN  REJETANT  PLUSIEURS  CENTAINES  DE  TONNES  DE 
TERRE  DANS  L'EAU,  CE  QUI  A ALTERS  LA  ZONE  D ' ALIMENTATION  DU  POISSON  LE  LONG  DE 
L'ANCIEN  RIVAGE.  M.  RUDIGER  AVAIT  SEME  DU  TREFLE  ET  PLANTE  PLUS  DE  160  ARBRES 
LE  LONG  DU  NOUVEAU  RIVAGE  AFIN  D'EVITER  TOUTS  AUTRE  EROSION.  D'APRES  LES 
OBSERVATIONS  SUR  LA  SENTENCE  QUE  M.  RUDIGER  A FORMULEES,  IL  SEMBLE  QUE  DE 
NOMBREUSES  AUTRES  PERSONNES  AIENT  SUIVI  UNE  PRATIQUE  SEMBLABLE  DANS  LA  REGION 
SANS  OBTENIR  DE  PERMIS.  LE  JUGE  A SOULIGNE  QUE  CE  POINT  N'ETAIT  PAS 
IMPORTANT,  DANS  LA  MESURE  OU  L' ACCUSE  ETAIT  AU  COURANT  DE  L' OBLIGATION 
D' OBTENIR  UN  PERMIS.  DES  AMENDES  TOTALISANT  2 000  $ ONT  ETE  IMPOSEES,  SOIT 
UNE  AMENDE  DE  1 000  $ POUR  LA  VIOLATION  DE  CHACUNE  DES  LOIS  FEDERALE  ET 
PROVINCIALE. 


Cases/Jurisprudence  : r.  v.  Kineappie  ....  (1974),  26  C.R.N.S.  1,  15 

C.C.C.  (2d)  524,  44  D.L.R.  (3d)  351,  1 N.R.  322,  [1975]  1 S.C.R.  729. 

Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 

Water  Resources  Act  - 5(2),  62(a)  - R.S.A.  1980,  Ch.  W-5. 
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REASONS/MOTIF; 

DZENICK,  Prov.  Ct.  J.:  This  is  the  information  of  Howard  Walter  King,  Fishery 
Officer,  of  Box  275,  Lac  La  Biche,  Alberta  hereinafter  called  the  informant. 
The  informant  says  that  he  has  reasonable  and  probable  grounds  to  believe  and 
does  believe  that  Leon  Rudiger  of  Lac  La  Biche,  Alberta,  between  the  1st  day 
of  June,  A.D.  1985  and  the  12th  day  of  July,  A.D.  1985,  at  or  near  Lac  La 
Biche  in  the  Province  of  Alberta,  did  unlawfully  carry  on  work  that  resulted 
in  the  harmful  alteration,  disruption,  or  destruction  of  fish  habitat  in  Lac 
La  Biche  contrary  to  Section  31(3)  of  the  Fisheries  Act. 

This  is  the  information  of  Paul  D.  Chaikowsky,  C.E.T.,  of  Alberta 
Environment,  Water  Resources  Administration  Division  hereinafter  called  the 
informant.  The  informant  says  that  he  has  reasonable  and  probable  grounds  to 
believe  and  does  believe  that  Leon  Rudiger,  P.O.  Box  38,  Lac  La  Biche, 
Alberta,  TOA  2C0,  between  the  1st  day  of  June  A.D.  1985  and  i2th  day  of  July 
A.D.  1985  at  Lac  La  Biche  in  the  Province  of  Alberta  did  unlawfully  place 
earth  in  the  bed  and  shore  of  Lac  La  Biche  which  interf erred  with  or  is 
capable  of  interf erring  with  present  or  future  development,  conservation  or 
management  of  water  contrary  to  Section  5(2)  and  62(a)  of  the  Water  Resources 
Act  R.S.A.  1980  Chapter  W-5. 

Proceedings  taken  at  Trail,  in  the  Provincial  Court  of  Alberta, 
Provincial  Court  House,  Lac  La  Biche,  Alberta. 

18th  November,  A.D.  1986 

His  Honour  Judge  Dzenick,  Judge  of  the  Provincial  Court  of  Alberta 
I.  Yaverbaum,  Esq.,  for  the  Crown 
(No  Counsel),  for  the  Accused 
D.  Weidi,  Monitor-Transcriber 

MR.  YAVERBAUM 

Good  morning.  Your  Honour.  We  have  before  the  Court  today  two  charges  in 
regards  to  Mr.  Leon  Rudiger  who  is  the  gentleman  seated  at  Counsel  table 
beside  me.  Your  Honour.  There  is  one  charge  under  the  Fisheries  Act  and  the 
other  charge  under  the  Water  Resources  Act.  One  is  a Federal  Statute,  the 
Fisheries  Act.  The  second  one  is  the  Provincial  Water  Resources  Act.  I 
understand  from  speaking  to  Mr.  Rudiger  that  he  wishes  to  change  his  pleas  to 
guilty  today.  I explained  to  Mr.  Rudiger  that  if  he  does  wish,  we  can  go 
through  a Trial  in  regards  to  this  matter.  He's  indicated  to  me  that  he 
doesn't  want  to  put  the  Crown  through  going  through  a Trial  today  and  he  does 
want  to  plead  guilty. 

Perhaps  because  Mr.  Rudiger  is  not  represented  by  a lawyer  the  charges 
should  be  re-read  to  Mr.  Rudiger. 

THE  COURT 

Did  you  wish  — Mr.  Rudiger,  did  you  — both  charges  — 
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MR.  RUDIGER 
Yes. 
THE  COURT 


— is  this  what  you  intend  to  do?  Would  you  please  stand.  Are  you 
having  any  difficulty  standing? 

MR.  RUDIGER 


No. 


THE  COURT 

You  stand  charged  that  between  June  1st,  1985  and  July  12th,  1985,  at  or 
near  Lac  La  Biche,  Alberta,  you  did  unlawfully  carry  on  work  that  resulted  in 
harmful  alteration,  disruption  or  destruction  of  fish  habitat  in  Lac  La  Biche, 
contrary  to  the  Fisheries  Act.  You  had  previously  entered  a plea  of  not 
guilty  and  the  matter  was  set  for  trial  for  today's  date.  Did  you  wish  to 
change  your  plea  today? 

MR.  RUDIGER 

Yes. 

THE  COURT 

And  how  do  you  plead? 

MR.  RUDIGER 
Gu i 1 ty . 

THE  COURT 

You  stand  further  charged  that  between  June  1st,  1985  and  July  12th, 
1985,  at  Lac  La  Biche,  Alberta,  you  did  unlawfully  place  earth  in  the  bed  and 
shore  of  Lac  La  Biche  which  interf erred  with  or  is  capable  of  interf erring 
with  present  or  future  development,  conservation  or  management  of  water, 
contrary  to  the  Water  Resources  Act.  Similarly,  you  had  entered  a plea  of  not 
guilty  and  the  matter  was  set  for  Trial  for  today's  date.  Did  you  wish  to 
change  your  plea  to  guilty  today? 

MR.  RUDIGER 

Guilty. 

THE  COURT 


Just  have  a seat. 
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MR.  YAVERBAUM 

The  circumstances  in  regards  to  this  matter.  Your  Honour,  are  as  follows. 
The  Fish  and  Wildlife  Division  received  a complaint.  Your  Honour,  on  the 
7th  of  July,  1985  that  a large  amount  of  the  shoreline  was  being  pushed  into 
Lac  La  Biche  on  river  lot  number  fifty-six.  They  went  down  and  they  spoke  to 
Mr.  Rudiger,  the  gentleman  who  is  beside  me  who  is  the  owner  of  river  lot 
fifty-six,  which  is  a couple  of  miles  out  of  Lac  La  Biche,  Alberta.  Indicate 

— Mr.  Rudiger  indicated  that  in  fact  he'd  been  the  person  who  was  responsible 
for  the  planning,  funding  and  conducting  of  the  project.  The  construction 
process  took  about  two  weeks,  according  to  Mr.  Rudiger,  to  reach  the  state  it 
was  in  when  the  — the  officers  went  down  and  viewed  it.  The  process 
involved.  Your  Honour,  involved  taking  a ten  metre  steep  slope,  approximately 

— it's  forty-five  degrees  down,  with  a backhoe.  It  took  — according  to 
Mr.  Rudiger,  it  took  hundreds  of  truck  loads  of  --  to  get  the  embankment 
hauled  away.  A cat  was  then  used  to  push  the  remaining  embankment  into  a 
gentle  slope.  During  the  final  process,  the  shoreline  was  extended  by  an 
average  of  about  three  metres  to  the  water  mark  and  an  additional  average  of 
three  metres  into  the  water  for  a total  of  approximately  six  metres  of 
disruption  over  a distance  of  three  hundred  and  twenty  metres  of  shoreline. 
The  excavation  site  was  previously  a steep,  vegetated  embankment,  proceeded  by 
about  three  metres  of  beach,  comprised  of  rock  and  sand  and  ending  at  a rocky 
lake  bottom,  which  extended  approximately  three  metres  into  the  water. 
Mr.  Norris,  who  is  a Fisheries  biologist  for  the  Northeast  region  of  Alberta 
along  with  Mr.  George  Hamilton,  who  is  a Habitat  Biologist  from  the  same  area, 
went  down  and  looked  at  the  site.  It  was  their  opinion  that  the  area  in 
question  had  in  fact  been  a fish  habitat.  The  Crown  had  also  consultation 
with  Dr.  Bowdrey  in  Winnipeg  had  also  determined  that  in  fact  this  area  in  Lac 
La  Biche  was  a fish  habitat,  within  the  meaning  of  the  Fisheries  Act.  Lac  La 
Biche  is  both  a commercial  and  a sport  fishery.  Oddly  enough,  the  commercial 
fish  from  Lac  La  Biche  tend  to  wend  their  way  through  the  fresh  water 
marketing  board  in  Winnipeg  where  Dr.  Bowdrey  also  has  experience  with  as 
well,  so  he  is  quite  well  familiar  with  Lac  La  Biche  being  a commercial 
fishery. 

The  main  alteration  or  destruction  of  the  fish  habitat  is  this  was  a 
feeding  area  for  fish  and  of  course  the  dumping  of  the  sand  and  the  earth  into 
the  area  changed  the  rocky  bottom  to  a sandy  bottom  and  the  destruction  of  the 
fish  habitat.  As  indicated,  during  the  construction  process  the  rocky  lake 
bottom  was  covered  with  a large  amount  of  silt,  clay  and  sand  which  was 
detrimental  to  the  fish  habitat.  The  --  no  permit  was  ever  obtained  from  the 
Department  of  the  Environment  to  carry  out  this  work.  The  substance  enters 
the  water  was  responsible  for  the  disruption  of  the  fish  habitat.  As  well, 
one  of  the  neighbours  to  the  south  gets  their  drinking  water  from  the  lake  and 
I understand  their  water  has  become  a bit  silty,  especially  when  the 
conditions  are  windy,  because  of  the  earth  having  been  pushed  into  the  lake. 
There  is  a serious  problem  with  erosion  occurring  as  the  result  of  the 
construction,  of  course,  because  this  is  an  unnatural  environment  that's  on 
the  shore  and  the  wave  action  is  taking  the  bank  material  into  the  lake, 
causing  heavily  — heavy  siltation  of  the  water  which  is  especially  worse 
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during,  of  course,  windy  action,  when  the  waves  work  up  and  more  erosion  takes 
place. 

There  is  a series  of  photographs.  Your  Honour,  which  I've  shown  to  -- 
there  is  a series  of  photographs.  Your  Honour,  I have  shwn  to  the  Defendant  in 
this  matter.  Perhaps  it  might  be  adviseable  just  to  — so  Your  Honour  can 
have  a view  of  what  the  area  looked  like  - to  enter  them  in  three  different 
groups.  The  first  is  a series  of  nine  photographs.  Your  Honour,  some  of  which 
were  taken  by  Mrs.  Diesel.  Mr.  Diesel  used  to  own  the  property  and  in  the  — 
October  of  1984,  lot  number  fifty-six  was  sold  to  Mr.  Rudiger,  and  Mr.  Diesel 
retained  a lot  to  the  south,  I believe  lot  fifty-five.  It  is  illustrated 
perhaps  exhibit  — exhibit  1 shows  the  town  of  Lac  La  Biche.  It  shows  the 
location  — 

THE  COURT 

Whose  exhibit  is  that? 

MR.  YAVERBAUM 
This  is  -- 
THE  COURT 

Did  you  wish  to  enter  it  as  an  Exhibit  now? 

MR.  YAVERBAUM 

Yes.  It's  just  basically  a map  of  the  area  showing  the  town  of  Lac  La 
Biche  and  location  of  where  the  lot  is  in  relation  to  the  town  of  Lac  La 
Biche. 

THE  COURT 

All  right.  That  will  be  --  any  problem  with  that,  Mr.  Rudiger? 

MR.  RUDIGER 


No. 


THE  COURT 

Have  that  — the  sketch  map  location  — sketch  map  marked  as  Exhibit  1. 
EXHIBIT  1 - SKETCH  MAP 
MR.  YAVERBAUM 

There  is  further  close-up  Your  Honour  that  shows  the  general  lay  of  the 
land  so  to  speak  and  the  layout  of  the  lots.  I'm  sorry,  it  is  lot  57  and  the 


5 F.P.R. 


RUDIGER 


491 


Diesel's  still  own.  River  lot  56  is  indicated  upon  the  diagram  showing 
Mr.  Rudiger's  lot. 

THE  COURT 

Exhibit  2. 

EXHIBIT  2 - DIAGRAM  SHOWING  RIVER  LOTS 
MR.  YAVERBAUM 

Then  there  is  the  series  of  photographs.  Your  Honour,  which  are  basically 
a — smaller  photographs  which  are  a comparison  of  some  photos  taken  by  the 
Diesels.  I might  indicate  the  Diesels  were  not  the  Complainants  in  this 
matter.  Your  Honour.  They  were  only  brought  into  the  matter  after  the 
investigation  had  begun.  The  first  photograph  shows  the  original  lake  bottom. 
It  was  a photo  taken  by  Josephine  Diesel  in  the  summer  of  1981.  There  is  a 
duck  in  the  centre  of  the  photograph,  which  I think  was  the  object  of  the 
photograph.  It  is  only  incidental  that  the  picture  of  the  lake  bottom  came 
into  it.  It  shows  the  rocky  bottom.  The  next  photograph  is  the  Lac  La  Biche 
bottom  in  this  area,  taken  by  Officer  King  on  July  17th,  1985,  showing  the  mud 
that  has  accumulated.  The  third  photograph  at  the  bottom  of  the  page  showing 
a grey  line  showing  the  extent  of  the  deposits  into  Lac  La  Biche,  also  taken 
by  Officer  King  on  the  17th  of  July,  1985.  The  fourth  photograph  shows  the 
extent  of  deposits  on  the  first  day  of  inspection,  on  July  7th,  1985,  again 
taken  by  Officer  King  and  further  photographs  showing  ten  days  later  the 
extent  of  the  erosion  that  had  taken  place.  Maximum  erosion,  I understand, 
would  have  taken  place  at  the  very  beginning,  just  when  the  deposits  were  laid 
down.  I think  it  was  in  that  ten  days  Officer  King  estimated  it  was  a half  a 
metre  that  was  eroded  away  during  that  ten  day  period  from  his  first  visit  and 
his  second  visit.  The  next  photo  is  a southern  --  shows  the  southern  erosion 
development,  again  taken  on  --  by  Officer  King  on  the  17th  of  July.  There  is 
a further  photograph  from  more  of  a distance  showing  the  silt  going  into  the 
water  in  Lac  La  Biche.  The  next  photograph  showing  the  embankment 
February  9th,  1980,  photographed  by  Josephine  Diesel.  It  is  a winter 
photograph.  The  final  photograph  for  comparison  purposes,  again  taken  by 
Officer  King  on  July  the  12th,  1985,  showing  the  embankment  after  the 
construction  had  been  done.  Those  photographs  collectively  might  become  — 

THE  COURT 

Exhibit  3. 

MR.  YAVERBAUM 

— EXHIBIT  3. 

THE  COURT 

There  are  what,  twelve  in  total  or  more? 
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MR.  YAVERBAUM 

Nine,  I believe.  Your  Honour,  in  total. 

THE  COURT 

Four  sheets  containing  nine  photographs  in  total  will  be  marked  as 
Exhibit  3. 

EXHIBIT  3 - FOUR  SHEETS  CONTAINING  NINE  PHOTOGRAPHS  IN  TOTAL 
MR.  YAVERBAUM 

The  remaining  photographs.  Your  Honour,  were  taken  at  two  periods  of 
time,  one  the  15th  of  September,  1985,  again  to  give  a view  as  to  what  the 
area  looked  like  on  the  15th  of  September,  1985.  They  are  a series  of  six 
photographs.  The  first  photograph.  Your  Honour,  is  looking  south.  This  is 
looking  to  the  Diesel  property,  showing  what  the  natural  bank  of  the  area 
looked  like  as  at  the  13th  of  September,  1985,  which  would  have  been  similar 
to  Mr.  Rudiger's  property  before  the  alteration.  The  next  photograph, 
photograph  --  they  are  labelled  as  to  what  they  contain.  Your  Honour. 
Photograph  number  2 would  be  looking  north  along  the  disturbed  shoreline  from 
the  same  location  as  photograph  number  1.  In  other  words,  looking  back  from 
the  point  of  undisturbed  shoreline  to  the  point  of  disturbed  shore  line.  The 
third  photograph  would  be  looking  south  towards  the  disturned  shoreline  and  in 
the  background  of  that  you  can  again  see  the  Diesel  property  to  the  south. 
The  fourth  photograph  is  Officer  King,  standing  with  a measuring  rod,  showing 
a typical  cutback  near  the  south  end  of  the  disturbance.  This  photograph 
seems  to  be  — is  a closeup  of  the  same  photograph  as  in  area  four  and  the 
sixth  photograph  is  a typical  cut  back,  this  time  at  the  north  end  of  the 
disturbance  showing  there's  much  less  of  a cut  back  than  the  previous 
photographs.  If  those  might  collectively  be  exhibit  number  — 

THE  COURT 

Exhibit  4. 

MR.  YAVERBAUM 

Four. 

EXHIBIT  4 - SERIES  OF  SIX  PHOTOGRAPHS 
MR.  YAVERBAUM 

The  remaining  photographs.  Your  Honour,  were  largely  to  bring  the  area  up 
to  date.  I understand  that  it  has  been  — there  is  some  attempts  made  by 
reclamation  by  Mr.  Rudiger.  I think  stones  were  placed  upon  the  beach  to 
attempt  to  stop  the  erosion.  These  photographs  were  taken  on  July  25th,  1986. 
The  first  photograph  is  a typical  view  of  the  gravel  that  was  — had  been 
placed  on  the  disturbed  shore  line  and  it  is  looking  south.  The  second 
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photograph  — the  same  area  as  we  photographed  number  one,  a closer  view.  The 
third  photograph  is  basically  a panorama  photograph  to  indicate  the  — an 
extension  of  two  photographs  to  get  a broader  view.  The  northern  end  of  the 
disturbed  shoreline  where  no  additional  work  had  been  done  by  Mr.  Rudiger. 
This  is  looking  south,  and  again  you  can  see  the  Diesel  property  in  the 
background.  The  fourth  photograph  is  taken  to  show  the  sediments  being  washed 
— from  gully  erosion  — washing  across  the  gravel  blanket  put  in  place  and 
into  the  lake.  The  fifth  photograph  was  to  provide  a typical  example  of  what 
the  gully  erosion  was  like  at  — in  the  disturbed  area.  The  perspective  of 
course,  because  it's  a close-up  photo.  Your  Honour,  might  tend  to  make  it  a 
bit  look  like  the  Grand  Canyon,  but  it's  not  as  bad  as  the  photograph  shows  it 
to  be.  I think  a comparison  to  the  plants  around  it  will  show  you  the  depth 
of  the  gully  erosion.  If  it  wasn't  for  the  comparison,  then  it  might  look 
like  something  out  of  the  Colorado  Grand  Canyon.  The  sixth  photograph  is  the 
same  area  as  area  five.  It  shows  fine  sediments  being  washed  across  the 
gravel  blanket. 

THE  COURT 

Exhibit  5,  a series  of  — again,  of  six  photographs  as  described. 

EXHIBIT  5 - SERIES  OF  SIX  PHOTOGRAPHS 
MR.  YAVERBAUM 

In  regards  to  the  - the  Department  of  the  Environment  charge.  Your 
Honour,  the  essence  of  that  of  course  is  that  no  permit  was  obtained  in  order 
to  do  this  work  in  the  manner  in  question. 

The  charge  is  basically  the  deterioration  of  the  water,  the  harmful 
effect  that  this  had.  The  harmful  effect  is  basically  the  sedimentation  that 
has  gone  into  the  water  in  question.  The  effects  — the  sediments  of  course 
have  an  effect  on  not  just  the  surrounding  water,  but  the  water  of  the  lake  in 
general.  The  problem  of  course  — Mr.  Rudiger's  point  of  view  of  course  is 
that  this  is  — this  is  a hundred  miles  of  shore  line  and  Mr.  Rudiger  has 
three  hundred  and  twenty  metres  of  it,  but  it's  a question  of  the  incrimental 
effect.  Every  — every  bit  in  the  lake  hurts  the  lake  and  each  individual 
case  has  to  be  prosecuted  whether  it's  a large  pollution  or  as  Mr.  Rudiger's 
incidence,  and  this  basically  building  a beach  on  his  property  without 
permission.  Now  Mr.  Rudiger,  to  give  him  his  due,  I have  spoke  to  him,  had 
certain  reasons  why  he  had  built  this  beach.  One  of  them  that  he  felt  that 
the  existing  beach,  I understand,  was  dangerous  to  his  children,  but  of 
course,  there  are  other  steps  which  he  could  have  taken,  apart  from  doing 
this.  The  area  could  have  been  fenced.  But  Mr.  Rudiger,  I understand  one  of 
his  concerns  was  to  eliminate  danger  to  his  children  in  the  area.  I 
understand  that  Mr.  Rudiger  has  some  plans  to  reclaim  the  area  now.  He's  not 
going  to  leave  it  the  way  it  is,  as  I understand  it.  I have  explained  to 
Mr.  Rudiger  that  Your  Honour's  function  has  nothing  to  do  with  orders  re: 
reclaimation  in  regards  to  the  area.  That  would  be  a ministerial  function 
from  the  Department  of  the  Environment  rather  than  a function  of  the  Court 
today.  The  fines  in  regards  to  this  matter.  Your  Honour,  in  the  Fisheries  Act 
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there  is  a minimum  fine  of  zero  and  a maximum  fine  of  a thousand.  I 
understand  in  regard  — five  thousand,  and  in  regards  the  Water  Resources  Act 


THE  COURT 

On  which  one,  on  the  Fisheries  Act? 

MR.  YAVERBAUM 

Yes.  There's  no  minimum  fine  and  a maximum  of  five  thousand.  Your 
Honour. 

THE  COURT 

Under  what  Section? 

MR.  YAVERBAUM 

This  would  be  Section  33,  Your  Honour. 

THE  COURT 

Incidently,  I don't  seem  to  have  a copy  of  Section  31(3)  of  the  Fisheries 

Act. 

MR.  YAVERBAUM: 

I have  a copy  that's  available  for  Your  Honour.  31(1)  Your  Honour, 
reads, 

"That  no  person  shall  carry  on  any  work  or  undertaking 
that  results  in  the  harmful  alteration,  disruption,  or 
destruction  of  fish  habitat." 

Fish  habitat,  31(5),  is  defined  as 

"For  the  purpose  of  this  Section  33,  33.1,  and  33.2,  fish 
habitat  means  spawning  grounds,  nursery  rearing,  food 
supply,  migration  area  on  which  fish  depend  directly  or 
indirectly  in  order  to  carry  out  their  life  processes." 

The  — the  section  that  deals  with  the  penalty  Your  Honour,  is  Section 
31(3)  which  reads, 

"Every  person  who  contravenes  subsection  1 is  guilty  of  an 
offense  and  liable  on  summary  conviction  to  a fine  not 
exceeding  $5,000.00  for  a first  offense,  not  exceeding 
$10,000.00  for  each  subsequent  offense." 
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There  is  no  allegation  of  this  being  a subsequence  offense.  I have  the 
Act  available  for  Your  Honour. 

THE  COURT 

Thank  you.  No  that's  it  — I'm  fine. 

MR.  YAVERBAUM 

The  Water  Resources  Act,  I understand,  as  it  is  amended,  is  a minimum 
fine  of  — no  minimum  fine  involved  and  a maximum  of  $2,000.00  in  regards  to 
this  matter.  It  used  to  be  one  thousand.  It  is  now  $2,000.00  as  I understand 
it.  As  it  is  somewhat  difficult  to  find  cases  that  relaate  to  this  type,  I 
discussed  with  Mr.  Rudiger  one  case  that  I did.  Mr.  Roshop  is  another  one 
that  was  prosecuted  by  myself  in  northern  Alberta.  This  was  before 
Judge  Mclnerney  about  a year  and  a half  ago  I believe.  Mr.  Roshop  was  a 
fellow  who  built  a dam  on  his  land  and  it  was  causing  some  flooding  to  his 
neighbour's  property.  Eventually  the  minister  had  to  order  a crew  in  to  take 
down  the  dam  because  Mr.  Roshop  wasn't  taking  it  down  himself  and  there  was 
fear  of  not  only  flooding  on  the  neighbour's  property,  but  also  that  the  road 
that  ran  along  Mr.  Roshop 's  property  was  going  to  be  flooded  out  as  well. 
That  wasn't,  of  course,  a Fisheries  Act  case  Your  Honour.  There  wasn't  any 
question  of  any  damage  to  the  lake  environment.  It  was  just  a question  of 
Mr.  Roshop  had  built  this  dam  without  getting  a permit  from  the  Department  of 
the  Environment.  He  ended  up  with  a $250.00  fine.  That's  the  best  I can  get 
you  in  regards  to  somebody  doing  something  like  this  without  a permit. 
Mr.  Roshop' s dam  was  not  as  large  an  extent  as  Mr.  Rudiger's  as  we  had  today 
and  was  Mr.  Roshop 's  complaint  to  the  Judge,  and  as  I understand  it  the  basis 
of  his  defence  was  that  the  beavers  were  building  dams  like  this  all  the  time. 
Why  couldn't  he  do  it.  It  didn't  please  Mr.  Roshop's  neighbours  because  the 
beavers  wouldn't  have  built  the  dam  where  Mr.  Roshop  put  it,  but  it's  hard  to 
find  cases  in  comparison.  Your  Honour.  Mr.  Rudiger  may  feel  hard  done  by 
because  he's  probably  the  first  person  in  Lac  La  Biche  that's  been  prosecuted 
in  this  area,  but  you  have  to  start  somewhere,  and  it  was  indicated  it's 
incremental  damage  to  the  lake.  Every  bit  that  affects  the  lake  affects  it  in 
its  own  way  and  when  you  put  it  all  together  it's  a question  of  what  is 
affecting  a lake  which  is  a commercial  fishery  and  three  hundred  and  twenty 
metres  is  not  an  inconsequential  amount  of  lakeshore,  even  though  the 
lakeshore  is  a hundred  miles  in  extent.  This  is  — it's  not  an 
inconsequential  amount.  To  Mr.  Rudiger's  credit,  of  course,  it  should  go  that 
he  has  mitigated  in  the  sense  that  he  has  offered  a guilty  plea  before  the 
Court,  basically  at  the  first  available  opportunity  to  him  after  having 
considered  the  Crown's  case.  We  explained  to  Mr.  Rudiger,  as  we  would  explain 
to  a lawyer,  what  the  Crown  was  going  to  show  and  what  we  expected  our 
witnesses  would  say  in  this  matter,  so  Mr.  Rudiger  would  have  a complete 
picture  of  what  the  Crown  intended  to  present  as  their  case  in  this  matter, 
much  in  the  same  way  we  would  give  him  particulars  had  Mr.  Rudiger  had 
Counsel.  Mr.  Rudiger,  after  considering  the  matter,  indicated  that  he  wanted 
to  enter  a guilty  plea  in  regards  to  this  matter  so  I suppose  it  could  be 
indicated  that  Mr.  Rudiger  entered  his  guilty  plea  at  his  first  informed 
opportunity.  Thank  you.  Your  Honour. 
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THE  COURT 

Mr,  Rudiger,  anything  you  wish  to  say? 

MR.  RUDIGER 

Well,  just  to  explain  that  I wanted  to  protect  my  children.  That's 
number  one.  The  bank  did  have  some  large  crevices.  It  was  a thirty  some  foot 
bank.  I think  the  pictures  might  do  a little  bit  of  unjust  from  my  point  of 
view.  I've  upgraded  and  rehabilitated  the  area  considerably  since  then  and 
I'm  willing  to  work  with  the  environment  to  upgrade  it  further.  Maybe  the 
public  should  be  made  more  aware  as  to  help  out  --  as  to  going  about  obtaining 
permits. 

THE  COURT 

Do  you  have  any  photographs  you  wish  to  present  to  show  the  improvements? 
MR.  RUDIGER 
Yes  I do. 

THE  COURT 

If  you  wish  to  do  — you're  not  bound  to.  It's  up  to  you. 

MR.  RUDIGER 


No. 


THE  COURT 

Whatever  you  wish. 

MR.  RUDIGER 

As  you'll  see  in  some  of  the  photographs,  you  can  see  the  amount  of  dirt 
that  was  pulled  back  by  a backhoe,  a large  backhoe,  and  we  had  removed  mose  of 
the  work  --  dirt  with  a cat  and  buggies  and  with  gravel  trucks.  Most  of  the 
material  that  did  end  up  in  the  --  on  the  beach  was  of  a sandy  material.  It 
was  not  clay  and  heavy  amounts  --  deposits  of  earth  and  the  reason  for  that 
was  to  maintain  and  stabilize  the  three  line  that's  there.  The  height  of  the 
bank  that  was  there  if  we  would  ever  have  had  a high  water  situation,  I think 
it  would  have  --  it  would  have  caused  that  whole  bank  to  collapse  into  the 
lake,  which  would  have  caused  a lot  further  damage  than  what  I did. 

THE  COURT 

Well  except  that  you  — you  initiated  it  and  — 
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MR.  RUDIGER 
Well  — 
THE  COURT 


— and  damage  to  the  bank  is  an  natural  cause  if  it's  done  by  high  water 
level.  It  has  been  there  for  many  years. 

MR.  RUDIGER 

I was  trying  to  prevent  it. 

THE  COURT 

Well,  I — 

MR.  RUDIGER 
I also  — 

THE  COURT 

Mr.  Rudiger,  let's  not  kid  ourselves.  You  were  doing  a nice  landscaping 
job.  I must  compliment  you  on  the  landscaping,  but  none  the  less,  you  needed 
to  obtain  permits  in  the  process  of  doing  so.  I wanted  to  have  some  further 
indication  as  to  the  effect  of  the  drinking  water  at  the  present  time  in  the 
— is  there  — 

MR.  YAVERBAUM 

Perhaps  the  best  thing  is  Mrs.  Diesel  is  present.  Your  Honour. 

THE  COURT 

No,  I'm  just  satisfied  to  receive  a summary  from  Crown  Counsel  rather 
than  have  to  call  evidence.  I just  want  a summary  of  the  effects.  I'll  — 
unless  you  want  me  to  — I'm  going  to  return  the  photographs  to  Mr.  Rudiger, 
unless  you  wanted  to  have  them  filed.  It's  not  necessary. 

MR.  RUDIGER 

No,  I'd  like  to  keep  them.  Also,  if  I may  add  at  this  point  — 

THE  COURT 

Has  the  bank  been  replanted  — 

MR.  RUDIGER 


Yes  I have. 
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THE  COURT 

— to  grass? 

MR.  RUDIGER 

I put  Dutch  clover  on  the  whole  thing  and  I've  got  a hundred  and  sixty 
trees  that  I propose  to  put  in. 

MR.  YAVERBAUM 

It's  hard  to  tell  now.  Your  Honour,  because  of  course  it's  winter  and 
there  is  no  wave  action  and  the  water  is  okay  now.  In  the  summer  time  I 
understand  when  the  wind  was  coming  from  the  direction  of  the  property  to  the 
north  owned  by  Mr.  Rudiger,  there  was  some  sand  that  was  getting  into  the 
water  of  Mr.  and  Mrs.  Diesel.  From  what  I can  understand,  I don't  believe  it 
will  pose  a great  problem.  That's  what  she  is  indicating  to  me  now.  It's 
largely  in  the  summer  -- 

THE  COURT 

Well  it  may  have  originally  — 

MR.  YAVERBAUM 

— when  the  wind  is  coming  from  the  direction  of  the  property.  I 
understand  that  the  reclamation  done  by  the  accused  has  had  some  effect  on  the 
actual  beach  but  the  question  of  course  about  the  erosion  at  the  water  level, 
that  still  can  be  a continuing  problem  of  the  earth  being  eroded  into  the  lake 
itself.  The  --  perhaps  I could  just  question  --  we  have  a considerable 
battery  of  people  both  from  Environment  and  Fish  and  Wildlife.  I just  wanted 
to  ask  them  one  point  about  the  reclamation  that's  --  was  done  sometime 
between  September  and  July  I think  as  shown  in  the  photographs. 

(DISCUSSION  OFF  RECORD) 

I understand,  speaking  to  my  biologists  and  engineers.  Your  Honour,  that 
there  has  been  some  improvement  on  the  beach  itself.  Part  of  the  problem  is 
this  continuing  --  some  continuing  erosion  still  at  the  interface  between  the 
water  and  the  land  and  as  shown  in  the  second  series  of  photographs,  which 
were  taken  in  July  of  1986,  there  is  continuing  gulley  erosion  that's  coming 
upslope  from  the  beach  area  closer  to  where  Mr.  Rudiger's  house  is  located, 
and  the  erosion  is  going  over  the  blanket  of  stones  that  was  placed  on  the 
beach  and  getting  into  the  water  that  way.  I think  some  of  the  photographs 
indicate  the  gulley  erosion  that's  taking  place  upslope. 

THE  COURT 

But  that's  pretty  well  minimized  by  now  in  any  event,  isn't  it  — 


MR.  YAVERBAUM 


In  — 
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THE  COURT 


— I would  think 


MR.  YAVERBAUM 


— by  winter  it  would  be 


THE  COURT 


Well  even  — even  by  next  spring 


MR.  RUDIGER 


If  I — 


THE  COURT 


I have  one  further  question.  What  is  — these  two  charges,  one  under  the 
Provincial  Water  Resources  Act  and  the  other  under  Fisheries  Act  are  based 
very  much  on  the  same  set  of  circumstances,  same  set  of  facts. 

MR.  YAVERBAUM 

Yes,  Your  Honour.  They're  --  and  now  I guess  -- 
THE  COURT  All  right. 

MR.  YAVERBAUM 

— I suppose  if  you  wanted  to  take  the  — in  terms  of  criminal  context, 
though  I dislike  doing  it,  you  could  have  a charge  of  dangerous  driving  and 
you  could  have  a charge  of  driving  without  having  a driving  license.  They'd 
be  in  a sense  you'd  have  only  one  person  driving  at  the  time,  but  you'd  have 
two  different  — 


THE  COURT 


No,  they  are  not  the  same,  not  --  not  without  a driver's  license.  It  may 
be  one  is  dangerous  driving  and  another  may  be  careless  driving,  but  not  — 
What  I am  concerned  about  here  is  the  — the  principle  in  the  Kineapple  case. 
Is  the  Court  to  convict  on  both  charges? 

MR.  YAVERBAUM 

No,  the  reason  the  Court  can  convict  Your  Honour,  is  the  Crown  is  — it's 
two  separate  delicts.  Your  Honour.  One  is  — one  is  basically  doing  the  work 
and  its  effect  upon  the  fish  habitat  in  the  lake  itself.  One  is  basically  the 
effect  of  the  work  upon  the  habitat  and  the  other  one  is  again  doing  the  work 
without  a permit.  That's  why  I made  the  analogy  of  driving  without  a license. 
In  other  words,  driving  — operating  the  car  when  you  haven't  got,  in  essence, 
a permit  to  operate  the  car  and  second,  of  course,  is  the  dangerous  driving, 
the  effects  of  the  driving  itself.  That's  why  the  Crown  made  that  analogy. 
Not  that  this  is  in  any  way  a criminal  case,  but  it  can  be  analogized  to 
operating  the  car  without  permit,  doing  the  work  without  a permit.  The  effect 
of  the  work  being  the  harmful  alteration  of  the  fish  habitat.  The  effect  of 
the  dangerous  driving  whatever  happened  from  the  dangerous  driving.  Now  per 
se,  even  if  there  had  been  no  effect  of  the  fish  habitat  whatsoever,  still  the 
work  couldn't  have  been  done  without  him  obtaining  a permit  to  do  so.  You 
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just  simply  can't  go  out  and  do  the  work,  whether  it  has  a harmful  effect  or 
not,  without  a permit  when  the  laws  require  you  to  get  permits  to  do  things 
like  this.  The  same  way  if  you  can  be  driving  down  the  street  perfectly 
normally  and  not  really  driving  in  any  untoward  way,  but  nevertheless  you  have 
to  have  a driver's  license  while  you're  driving  down  the  street.  That  would 
be  the  analogy  the  Crown  would  make  why  the  Kineapple  principle  wouldn't 
apply,  and  it's  because  one,  the  essence  is  doing  the  work  without  the  permit 
and  the  essence  of  the  second  effect  is  the  effect  this  work  has  had  on  the 
fish  habitat  of  the  lake. 

THE  COURT 

Anything  further  you  wish  to  say,  Mr.  Rudiger? 

MR.  RUDIGER 

Well  as  to  the  water  quality  — 

THE  COURT 

Would  you  please  stand  when  you  are  addressing  the  Court?  I appreciate 
your  --  but  that's  just  not  — 

MR.  RUDIGER 

As  to  the  water  quality,  I think  with  the  grass  having  caught  the  way  it 
is  now  and  the  bank  is  not  eroding  near  like  it  was  or  --  it  was  only  during 

that  real  heavy  rainfall  that  it  --  that  those  pictures  were  taken  right  after 

and  that's  why  they  do  look  as  bad  as  they  do.  The  grass  is  catching  very 

well  right  now  and  next  year  it's  --  I should  have  everything  stabilized  very 

well  by  spring,  and  like  I've  indicated  before.  I'm  prepared  to  work  with  the 
environment  — 

THE  COURT 

Well  you  haven't  --  you  haven't  offered  any  explanation  as  to  why  you 
hadn't  obtained  any  permit  — any  permission. 

MR.  RUDIGER 

Well  it's  — 

THE  COURT 

Again,  you  don't  necessarily  need  to,  but  I --  I'm  trying  to  give  you  the 
opportunity  if  you  --  if  you  wish  to  address  your  mind  to  that  area. 

MR.  RUDIGER 

Well,  it's  been  common  practice  around  the  whole  lake.  Nobody  — nobody 
has  asked.  It's  --  I'm  not  saying  what  I've  done  is  right  by  any  means,  but 
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— as  a cite  in  the  Shoreline  Fact  booklet  which  I picked  up  after,  it  quotes 
here  that  "You  can  carry  out  minor  bank  stabilization  to  protect  your  property 
from  water".  What  is  minor?  What  is  major? 

THE  COURT 

To  — 

MR.  RUDIGER 

It  leaves  it  very  vague  in  my  — 

THE  COURT 


— give  you  another  analogy,  there  may  be  a lot  of  drinking  drivers  on 
the  highway.  Not  all  of  them  get  caught,  but  those  that  do  are  treated  with 
some  strictness  before  the  Court  system  because  of  the  widespread  situation. 

MR.  RUDIGER 

Well,  I'm  not  arguing  that. 

THE  COURT 

You  didn't  endeavour  to  apply  beforehand  at  all? 

MR.  RUDIGER 

No,  I never.  However,  I will  add  that  we  have  proposed  a development  on 
the  land  that  we've  procured  in  July  or  August  of  this  year,  on  the  property 
next  to  it,  under  our  Company,  and  we're  proposing  a resort  and  marina,  and  it 
does  take  some  lengthy  applications  and  — 

THE  COURT 

So  the  children  really  — the  concern  to  the  children  wasn't  — isn't 
really  much  of  an  issue  there  at  all,  is  it? 

MR.  RUDIGER 

That  was  my  major  issue. 

THE  COURT 

But  now  it's  a marina,  isn't  it? 

MR.  RUDIGER 

No  that's  — I'm  just  citing  the  fact  it's  a company  that's  owned  by  my 
brother-in-laws. 


502 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R. 


THE  COURT 

Well,  I can't  treat  this  as  being  a very  isolated  --  as  being  an 
insignificant  situation,  I have  to  admit,  although  certainly  from  the 
standpoint  of  the  individual  user's  asthetics,  he  certainly  has  improved  it  to 
a point,  but  in  the  process  of  improving  it,  he's  created  a great  deal  of 
damage  to  the  fish  habitat,  to  the  water  resources,  and  has  adversely  effected 
the  water  supply  of  some  neighbours.  The  extent  of  that  at  the  present  is  not 
known.  My  — I do  have  some  concern  in  that  the  explanation  offered  is  that 
everybody  else  is  doing  it  rather  than  — and  that,  if  the  situation  is 
widespread,  then  perhaps  the  Court  must  address  its  mind  to  --  to  placing  a 
standard  and  reacting  accordingly.  I'm  --  I think  in  this  case  the  Court 
can't  go  that  far  because  it's  a personal  view  of  the  accused  himself  that  it 
is  widespread  and  perhaps  he  didn't  treat  it  as  - with  the  importance  thinking 
that  it  — it  didn't  affect  adversely  the  lake  area  to  the  extent  that  it  in 
fact  did,  and  I am  going  to  give  him  that  --  the  benefit  in  that  respect. 

With  respect  to  trying  to  --  you  may  sit  down  for  the  timebeing, 
Mr.  Rudiger.  With  respect  to  trying  to  draw  an  analogy  insofar  as  sentencing 
is  concerned,  the  Courts  in  this  area  particularly  where  — where  the  supply 
of  fish  and  natural  wildlife  is  almost  at  the  mercy  of  anybody  that  wishes  to 
take  advantage  of  it,  the  Courts  have  tried  to  react  in  the  manner  to 
discourage  that  type  of  thing,  and  have  placed  a range  of  sentencing  anywhere 
from  $500.00  to  a thousand  dollars  because  of  the  limitation,  at  this  point, 
of  a thousand  dollars  under  the  Wildlife  Act.  The  limitation  here  under  both 
Water  Resources  --  that's  a $2,000.00  limit? 

MR.  YAVERBAUM 

Yes  sir. 

THE  COURT 

The  Water  Resources?  And  the  limitation  under  Fishery  -- 
MR.  YAVERBAUM 

$5,000.00  of  the  Fisheries  Act. 

THE  COURT 


— has  evidently  been  raised  from  what  it  was  recently  and  so  the 
Parliament  and  Legislature  accordingly  deemed  it  more  important  to  --  for  the 
Courts  to  place  before  the  public  means  of  discouragement  of  doing  things  on 
their  own. 

On  the  charge  of  --  under  the  Fisheries  Act  of  altering  --  carrying  out 
work  resulting  in  detriment  to  the  fish  habitat,  there  will  be  a fine  of 
$1,000.00,  in  default  one  hundred  and  twenty  days  in  jail.  On  the  charge  of 
the  water  --  interfering  with  the  conservation  management  of  the  water 
contrary  to  the  Water  Resources  Act,  similarly  there  will  be  a fine  of 
$1,000.00,  in  default  one  hundred  and  twenty  days  in  jail. 
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PROVINCIAL  COURT  OF  NEWFOUNDLAND 

R.  V.  ST.  LAWRENCE  FLUORSPAR  LIMITED 


HANDRIGAN,  Prov.  Ct.  J. 


September  27,  1989 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended  - guilty  plea  to  3 charges 
under  s.  33(2)  (now  s.  36(3)  Fisheries  Act  R.S.C.  1985,  C.  F-14,  as  amended)  - 
fluorspar  tailings  into  Clark's  Pond  Brook  through  Shoal  Cove  Pond  to  Shoal 
Cove,  Newfoundland. 

Sentencing  - $15,000  fine  - sentencing  principles  from  united  Keno  hui 
Mines  applied  - accused  pleaded  guilty  to  3 charges  under  Fisheries  Act  R.S.C. 
1970,  c.  F-14,  as  amended  - s.  33(2)  (now  s.  36(3)  Fisheries  Act  R.S.C.  1985, 
c.  F-14,  as  amended). 

Pollutant  and  Water  Body  - unsettled  tailings  suspended  in  water  in 
concentrations  of  53,000  mgs/litre  (30  mgs/litre  was  permissible  concentration 
under  provincial  permit)  from  a fluorspar  concentrating  mill,  into  Clark's 
Pond  Brook  through  Shoal  Cove  Pond  into  Shoal  Cove,  Newfoundland. 

Summary:  The  company  pleaded  guilty  to  three  charges  amounting  to  a 
continuous  breach  of  the  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
s.  33(2)  (now  Fisheries  Act  R.S.C.  1985,  c.  F-14,  as  amended  - s.  36(3))  from 
January  1,  1988  through  June  15,  1989.  The  company  allowed  a full  tailings 
ponds  to  remain  full  and  permitted  the  overflow  to  run  directly  into  the 
watercourse  during  that  entire  period,  precluding  the  ponds'  effectiveness  as 
a filter  for  excess  sediments.  Judge  Handrigan  enumerated  very  clearly  the 
criteria  to  be  considered  in  sentencing  from  r.  v.  united  Keno  hui  Mines 
Limited^  including  the  nature  of  the  environment  affected,  the  extent  of  the 
damage  done,  criminality  of  the  conduct  and  absence  of  compliance  attempts, 
the  lack  of  remorse  and  the  fact  that  this  was  a first  offence.  The  size  of 
the  corporation  and  profits  realized  by  the  offence  were  ignored  because  of 
insufficient  evidence.  In  view  of  the  paramount  importance  of  protection  to 
the  public  and  the  value  of  both  individual  and  general  deterrence,  a fine  of 
$5000  for  each  count  was  imposed,  totalling  $15000. 
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R.  c.  ST.  LAWRENCE  FLUORSPAR  LIMITED 

HANDRIGAN,  Prov.  Ct.  J.  27  septembre  1989 


LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS  - 
PLAIDOYER  DE  CULPABILITE  AUX  TROIS  CHEFS  D' ACCUSATION  AUX  TERMES  DU  PAR.  33(2) 
(MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET 
SES  MODIFICATIONS)  - RESIDUS  DE  FLUORINE  DEVERSES  DANS  LE  CLARK'S  POND  BROOK, 
PUIS  DU  SHOAL  COVE  POND  DANS  LE  SHOAL  COVE. 

PEINE  - AMENDE  DE  15  000  $ - APPLICATION  DES  PRINCIPES  DE  DETERMINATION 
DE  LA  PEINE  TIREE  DE  UNITED  KENO  MINES  - L ' ACCUSES  A PLAIDE  COUPABLE  A TROIS 
CHEFS  D' ACCUSATION  AUX  TERMES  DU  PAR.  33(2)  DE  LA  LOI  SUR  LES  PECHERIES, 
S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS  (MAINTENANT  LE  PAR.  36(3)  DE  LA 
LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS) . 

POLLUANT  ET  COURS  D'EAU  : RESIDUS  DE  FLUORINE  EN  SUSPENSION  DANS  L ' EAU  A 
UNE  CONCENTRATION  DE  53  000  MG/L  (CONCENTRATION  PERMISES  DE  30  MG/L)  DEVERSES 
DEPUIS  UNE  USINE  DE  CONCENTRATION  DANS  LE  CLTUiK ' S POND  BROOK,  PUIS  DU  SHOAL 
COVE  POND  DANS  LE  SHOAL  COVE. 

RESUME  : LA  SOCIETE  A PLAIDE  COUPABLE  A TROIS  CHEFS  D ' ACCUSATIONS 
(INFRACTION  CONTINUE)  PROTEES  AUX  TERMES  DU  PAR.  33(2)  DE  LA  LOI  SUR  LES 
PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS  (MAINTENANT  LE  PAR  . 
36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS)  A 
COMPTER  DU  1^^  JANVIER  1988  JUSQU'AU  15  JUIN  1989.  LA  SOCIETE  N'A  RIEN  FAIT 
POUR  EVITER  LES  BASSINS  DE  DECANTATION  REMPLIS  AU  COMBLE  DE  SE  DEVERSER 
DIRECTEMENT  DANS  LES  COURS  D'EAU  AVOISINANTS  PENDANT  TOUTE  CETTE  PERIODE, 
EMPECHANT  AINSI  LES  BASSINS  DE  FILTRER  EFFICACEMENT  LE  TROP-PLEIN  DE  RESIDUS. 
LE  JUGE  HANDRIGAN  A ENUMERE  EN  DETAIL  LES  CRITERES  A PRENDRE  EN  CONSIDERATION 
POUR  DETERMINER  LA  PEINE  A PARTIR  DE  UNITED  KENO  HILL  MINES  LIMITED,  Y COMPRIS 
LA  NATURE  DU  MILIEU  DETERIORE,  L 'ETENDUE  DES  DOMMAGES  CAUSES,  LE  CARACTERE 
REPREHENSIBLE  DE  LA  CONDUITE  ET  DU  NON-RESPECT  DE  LA  LOI,  L ' IMPUDENCE  ET  LE 
FAIT  QU'IL  S'AGIT  D'UNE  PREMIERE  INFRACTION.  LE  JUGE  N'A  PAS  TENU  COMPTE  DE 
LA  TAILLE  DE  LA  SOCIETE  NI  DES  PROFITS  REALISES  GRACE  A LA  VIOLATION  DE  LA  LOI 
VU  L'INSUFFISANCE  DE  LA  PREUVE.  EN  RAISON  DE  L ' IMPORTANCE  ACCORDEE  A LA 
PROTECTION  DU  PUBLIC  ET  DE  L ' EFFET  DE  DISSUASION  INDIVIDUELLE  ET  GENERALE,  UNE 
AMENDE  DE  5000  $ A ETE  INFLIGEE  POUR  CHAQUE  CHEF,  SOIT  15  000  $ AU  TOTAL. 


Cases/Juri sprudence  : R.  v.  united  Keno  HUI  Mines  Ltd.  (1980)  19 
C.E.L.R.  43  Stewart,  J.  (Yukon  Terr.  Ct.). 

Statutes/Lois  Citees  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 
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Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 


REASONS/MOTIF: 

SENTENCING 

HANDRIGAN,  Prov.  Ct.  J.: 

THE  FACTS; 

In  1986  the  accused  company  received  approval  from  the  Dept,  of 

Environment,  Government  of  Newfoundland  and  Labrador  to  establish  "a  Fluorspar 
Concentrating  Mill  and  associated  Tailings  Ponds  at  St.  Lawrence,  as  detailed 
in  the  application  made  by  St.  Lawrence  dated  1985  11  05."  Essentially,  the 
proposal  called  for  the  creation  of  two  (2)  settling  ponds,  joined  by  a ditch 
which  carried  effluent  between  them.  The  first  of  the  ponds  was  called  the 
"Tailings  Pond"  and  the  other  was  called  the  "Polishing  Pond."  The  submission 
in  the  application  was  that  the  raw  tailings  would  be  piped  from  the 

concentrating  mill  to  the  Tailings  Pond  where  the  process  of  settling  would 
begin,  designed  to  remove  from  the  effluent  the  heaviest  of  the  sediment 
contained  in  the  water  as  a result  of  the  milling  process.  This  water  then 
would  be  fed  through  a decant  to  the  ditch  which  would  carry  it  to  the 
Polishing  Pond.  In  the  meantime,  prior  to  its  entry  into  the  Polishing  Pond 
it  would  be  treated  with  a chemical  to  enhance  the  settling  process. 

Eventually  it  was  to  be  released  from  the  Polishing  Pond  by  means  of  another 
decant,  through  another  ditch  which  would  carry  the  settled  water  to  Clarke's 
Pond  Brook.  This  was  a part  of  a natural  watercourse  that  fed  into  Shoal  Cove 
Pond,  that  eventually  fed  into  the  sea  through  its  outlet  into  Shoal  Cove.  At 
the  point  of  entry  of  the  settled  water  from  the  Polishing  Pond  into  Clarke's 
Pond  Brook  it  was  to  have  a solids  count  of  no  more  than  30  mgs. /litre,  or  in 
another  way  of  stating  it,  no  more  than  30  parts  per  million.  The  Certificate 
of  Approval  from  the  Dept,  of  Environment  to  the  accused  was  issued  on  the 

1986  06  19,  and  a copy  was  put  in  evidence  as  Exhibit  J.N.#1.  Also  introduced 
as  an  exhibit  was  the  Environmental  Control  (Water  and  Sewage)  Regulations, 
1980  (Exhibit  #J.N.2),  the  significance  of  which  is  contained  in  a note  which 
indicates  that  where  "water  is  being  abstracted  from  a water  course,  used, 
treated  and  subsequently  returned  to  the  same  water  course",  suspended  solids 
in  this  water  should  not  exceed  more  than  30mgs. /litre,  than  was  in  the  water 
originally.  The  evidence  indicated  the  water  for  the  milling  process  was 
removed  from  Clarke's  Pond,  used  in  the  concentrating  process  and 
re-introduced  to  the  same  water  system  in  Clarke's  Pond  Brook,  in  the  manner 
previously  stated. 

In  April,  1988  a visit  to  the  site  of  the  tailings  disposal  area  by 
representatives  of  Environment  Canada  revealed  that  the  settling  ponds  were 
full  and  were  serving  no  useful  purpose.  Samples  were  collected  of  the  water 
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being  discharged  into  Clarke's  Pond  Brook  which  confirmed  that  the  level  of 
suspended  solids  in  this  water  was  many  times  the  levels  permissible.  As  a 
result  correspondence  was  issued  to  the  company  requesting  rehabilitation  of 
the  situation  and  an  amelioration  of  the  contamination  in  the  discharge  from 
the  polishing  pond. 

A surprise  visit  was  made  to  the  site  in  August,  1988,  which  showed  that 
no  steps  were  being  taken  to  correct  the  problem.  Tests  performed  on  the  day 
of  the  visit  showed  the  level  of  suspended  solids  to  be  approximately  86  times 
the  regulated  levels,  on  a day  when  the  mill  was  not  even  operating.  These 
findings  prompted  a letter  from  Environment  Canada  citing  violations  of  the 
Fisheries  Act,  and  demanding  that  a prescribed  course  of  action  be  followed  by 
the  accused  to  bring  itself  within  the  conditions  of  its  permit.  Specific 
time  limits  were  prescribed  for  this  plan  of  action  to  be  implemented. 

Over  the  course  of  the  ensuing  months  meetings  took  place  between  the 
company  representatives  and  the  environmental  agencies,  principally, 
Michelle  Gosse  of  Environment  Canada.  A particular  concern  was  the  onset  of 
winter  and  the  difficulty  of  working  with  the  changes  to  the  settling  ponds 
under  adverse  weather  conditions.  Essentially  nothing  was  done  during  the 
fall  of  1988,  beyond  verbal  representations  by  the  company  to  Environment 
Canada,  coupled  with  some  Company-based  proposals,  which  were  not  implemented, 
and  at  least  in  one  instance,  withdrawn  before  it  could  be  put  into  effect. 
By  January  25,  1989,  the  company  was  still  not  complying  and  this  was  still 
the  case  up  until  the  last  testing  was  done  on  June  14,  1989. 

THE  CHARGES: 

The  first  information  was  laid  against  the  accused  on  March  22,  1989, 
alleging  two  (2)  breaches  of  s.  33(2)  of  the  Fisheries  Act,  for  the  periods  of 
January  1,  1988-September  9,  1988  and  September  10,  1988- January  25,  1989.  A 
further  information  was  laid  on  July  11,  1989  alleging  the  same  offence  had 
occurred  during  the  period  of  January  26,  1989-June  15,  1989.  Crown  counsel 
explained  that  the  choice  of  three  (3)  charges  and  the  periods  of  time  used 
was  in  conformity  with  the  testing  done  by  the  representatives  of  Environment 
Canada  and  further  that  these  blocks  of  time  represented  quantifiable  periods 
during  which  the  company  had  been  made  aware  of  the  monitoring  of  the 
pollution  problem  by  the  officials  and  might  reasonably  have  been  expected  to 
take  some  steps  to  show  their  interest  in  attending  to  the  problem.  As  stated 
no  steps  were  taken,  at  least  none  in  earnest  that  might  demonstrate  a bona 
fide  concern  on  the  part  of  the  company  of  the  environmental  problems  they 
were  creating. 

The  company  eventually  pleaded  "Guilty"  to  all  charges  and  a sentencing 
hearing  took  place  on  August  31,  1989.  The  Crown  called  three  (3)  witnesses  - 
John  Newhook,  Michelle  Gosse  and  Marvin  Barnes.  The  accused  who  was 
represented  in  court  by  Richard  LaPrairie,  its  General  Manager  of  operations 
at  St.  lawrence,  called  him  as  its  only  witness.  A total  of  twelve  (12) 
exhibits  were  introduced,  including  photographs  and  a videotape  prepared  by 
Marvin  Barnes  as  edited  by  him  from  three  (3)  site  visits. 
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THE  LAW 


The  Fisheries  Act  provides  that  a person  found  guilty  of  the  offence  with 
which  the  accused  is  charged  in  the  three  (3)  separate  counts  in  the  two  (2) 
informations  is  liable  on  "summary  conviction  to  a fine  not  exceeding  fifty 
thousand  dollars  for  a first  offence..."  There  have  been  a number  of 
revisions  to  s.33  (now  36)  but  none  have  been  made  of  a substantive  nature 
during  all  times  material  hereto  that  would  affect  the  penalty  the  company  was 
liable  to  for  the  offence. 

THE  ARGUMENT 

The  Crown  emphasized  the  length  of  time  the  accused  had  been  committing 
the  breaches  of  the  Fisheries  Act,  the  apparent  lack  of  concern  on  its  part  as 
to  these  violations,  the  lack  of  desire  or  ability  to  do  anything  about  the 
problem,  and  the  significant  destruction  of  the  water  system  into  which  the 
tailings  were  discharged. 

The  Defence  responded  to  point  out,  without  much  evidence  to  support  this 
submissions  that  the  accused  had  responded  to  the  contacts  from  Environment 
Canada,  and  appeared  to  be  responsible  and  interested. 

The  foundation  of  its  argument  was  really  the  lack  of  financial  ability 
to  comply  with  the  regulations,  and  the  high  cost  of  doing  so,  to  a business 
that  is  just  struggling  to  stay  afloat.  No  evidence  was  called  to  ground 
this,  with  the  exception  of  general  statements  on  the  part  of  Mr.  LaPrairie, 
who  had  little  personal  knowledge  of  the  situation.  Some  suggestions  were 
made  by  the  Defence  that  the  problem  arose  due  to  a faulty  design  of  the 
tailings  disposal  area  and  the  implication  seemed  to  be  that  the  governmental 
agencies  should  bear  some  responsibility  by  reason  of  their  having  approved  a 
faulty  design.  In  addition,  some  effort  was  made  to  identify  the  water  system 
in  question  as  having  been  a previously  disposal  site  for  tailings  by  a 
previous  mine  operator  during  the  1950' s.  Finally,  the  fact  was  brought  that 
the  accused  is  seeking  approval  to  have  Shoal  Cove  Pond  approved  by  the 
environmental  agencies  as  a settling  pond,  and  that  a proposal  has  been  made 
to  government  along  these  lines.  I consider  these  matters  to  have  been  raised 
as  efforts  on  the  part  of  the  defence  to  mitigate  the  situation,  and  some  are 
more  meritorious  than  others,  depending  on  the  evidence  that  may  be  found  to 
support  each. 

SENTENCE 

A number  of  cases  were  referred  by  each  counsel , but  there  was  agreement 
that  the  legal  principles  to  be  applied  in  sentencing  corporate  accused  for 
environmental  offences  is  best  stated  by  His  Lordship,  Mr.  Justice  Stuart  of 
the  Territorial  Court  of  the  Yukon  in  the  case  p.  v.  united  Keno  hui  Mines 
Limited^  a case  that  dealt  with  depositing  waste  in  Yukon  waters  in  excess  of 
effluent  contaminants  discharge  limits  prescribed  by  an  Industrial  Water 
licence  issued  by  the  Yukon  Territory  Water  Board.  This  case  has  been  widely 
accepted  as  a definitive  statement  of  the  law  and  I am  grateful  to  counsel  for 
having  directed  by  attention  to  it.  The  most  poignant  statement  in  the  case. 
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as  extracted  from  the  headnote  in  the  copy  provided  to  me  by  counsel,  is  that 
"(p)ollution  is  a crime  ...  and  pollution  offences  much  be  approached  as 
crimes,  not  as  morally  blameless  technical  breaches  of  a technical  standard." 
I adopt  that  sentiment  as  an  appropriate  framework  in  which  to  deal  with  these 
matters  in  the  case  at  bar.  I have  also  taken  from  that  case  the  categories 
used  by  the  learned  judge  in  treating  of  the  aspects  to  be  considered  in 
sentence: 


a.  Nature  of  Environment 


The  water  system  affected  is  not  a unique  ecological 
system,  although,  as  pointed  out  by  Marvin  Barnes,  it  is 
more  productive  than  the  average  water  system  of  its  kind. 

b.  Extent  of  Injury 

I consider  it  an  accurate  statement  of  the  situation  that 
the  system  designed  by  the  company  was  totally  inadequate 
as  a means  of  extracting  suspended  solids  from  the 
effluent  from  the  concentrating  mill.  As  a result  the 
system  failed  dramatically  and  the  resultant  damage  to  the 
water  system  is  horrendous.  It  carried  on  for  long 
periods  of  time  and  the  pictures  and  videotape  show  a 
trout  stream  and  pond,  fully  and  partially  filled  with 
deposited  sediment.  Some  of  the  tests  showed  solid  levels 
as  high  as  53000  mgs. /litre,  as  opposed  to  the 
30  mgs. /litre  prescribed.  The  situation  may  correct 
itself  naturally,  but  without  direct  intervention  this 
would  seem  to  be  a process  that  will  take  decades,  without 
a complete  recovery  then,  if  the  air  photos  introduced  by 
the  defence  were  correctly  interpreted.  Suffice  it  to 
say,  the  injury  is  as  extensive  as  could  be  imagined. 

c.  Criminality  of  Conduct 

In  United  Keno  Mines , Mr.  Justice  Stuart  Opined  that  if  a 
corporation  "is  aware  of  the  environmental  damage  being 
caused  by  their  operations  and  does  nothing  to  rectify  or 
abate  the  problem,  the  Court  is  justified  in  accrediting 
such  corporate  conduct  with  a high  degree  of  criminality." 
I find  this  was  the  case  with  the  accused,  St.  Lawrence 
Fluorspar  Limited.  Starting  in  April,  1988,  there  was 
correspondence  from  the  officials  of  Environment  Canada, 
addressing  the  problem  and  requiring  corrective  action. 
This  was  followed  up  forcefully  in  August  of  the  same  year 
by  further  correspondence,  and  again  with  a succession  of 
meetings  and  communiques  during  the  fall  of  1988,  all  of 
which  were  apparently  of  no  practical  effect  on  the 
accused.  It  would  be  unfair  to  describe  the  accused  as 
callous  in  its  approach  to  the  situation,  but  it  certainly 
did  not  demonstrate  an  interest  in  rectifying  the  problem. 
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Throughout  one  gets  the  impression  that  concern  about  the 
environmental  damage  caused  by  their  operations  was  given 
a distant  place  to  the  concerns  of  productivity,  and 
ultimately  profitability. 

I refer  for  example  to  decisions  to  take  the  workers 
assigned  to  maintenance  of  the  tailings  disposal  area  from 
that  work  and  place  them  on  the  dock  loading  ore  carriers, 
the  company's  mistaken  belief  that  it  had  in  house 
sufficient  expertise  to  deal  with  the  tailings  disposal 
problem,  and  as  a result  would  not  hire  outside  expertise 
in  the  geotechnical  field  to  advise  it,  etc. 

d.  Extent  of  Attempts  to  Comply 

My  comments  as  stated  above  apply  with  equal  force  to  this 
consideration. 

e.  Remorse 


I find  it  difficult  to  say  that  the  accused  demonstrated 
remorse.  The  period  of  monitoring  by  the  authorities 

continued  up  to  June  14,  1989  from  April,  1988  without 

significant  abatement.  It  seemed  clear  that  there  was 
still  an  excess  of  the  licenced  limits  up  to  the  time  of 
trial.  Certainly  they  continued  after  the  first 
information  was  laid  and  served  on  the  accused.  The 

matter  was  not  brought  to  the  attention  of  the  authorities 
by  the  accused  but  as  a result  of  visits  to  the  site  by 
inspectors.  In  fairness,  the  company  was  represented  in 
court  by  its  most  senior  managerial  person  in  St. 
Lawrence.  In  summary,  it  must  be  said  as  a fact  found  by 
this  court  that  the  company  demonstrated  little  or  no 
remorse.  While  its  conduct  was  not  deliberate  or 

malicious  its  failure  to  act  in  the  circumstances  supports 
my  belief  that  it  really  did  not  care  as  to  the 
consequences  of  its  actions  for  the  environment. 

f .  Size  of  Corporations;  g.  Profits  Realized  by 

Offence 


The  lack  of  evidence  makes  it  impossible  to  consider 
either  of  the  above  matters  on  the  sentencing  of  the 
accused.  About  the  only  thing  that  could  be  said  is  that 
the  company  saved  the  seemingly  high  cost  of  dealing  with 
the  problem  which  in  1989  amounted  to  some  $168,000.00 
according  to  the  defence.  I really  don't  consider  such 
matters  to  be  particularly  relevant  to  the  present  case. 
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h.  Criminal  Record 

None  was  alleged  and  I find  the  accused  to  be  first 
offender. 


SUMMARY 

I consider  the  most  relevant  principles  of  sentencing  to  be: 

a.  Protection  of  the  Public. 

b.  Deterrence:  i.  primarily  individual;  ii.  general 

For  all  of  the  reasons  stated  above  I impose  the  following  fines: 

Count  #1:  $5000.00;  Count  #2:  $5000.00;  Count  #3:  $5000.00. 

In  doing  so  I have  borne  in  mind,  as  I consider  it  appropriate  to  do  so, 
the  totality  principle.  The  accused  shall  have  6 months  to  pay  the  fine. 
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BRITISH  COLUMBIA  PROVINCIAL  COURT 

R.  V.  SHELL  CANADA  PRODUCTS  LTD. 


GROBERMAN,  Prov.  Ct.  J. 


Richmond,  June  27,  1989 


Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  - accused  entered  plea  of 
guilty  to  charge  under  s.  33(2)  (now  section  36(3)  of  the  Fisheries  Act  R.S.C. 
1985  c.  F-14  as  amended)  - sentence  imposed  based  on  joint  submissions  ofr 
order  under  s.  33(7)  fnow  s.  41(2)  of  the  Fisheries  Act  R.S.C.  1985  c.  F-14  as 
amended)  and  fine  of  >5000. 

Sentencing  - joint  submission  - fine  of  $5000  imposed  as  well  as  order 
made  under  s.  33(7)  (now  s.  41(2)  of  the  Fisheries  Act  R.S.C.  1985  c.  F-14  as 
amended),  requiring  renovations  to  fuel  storage  tank  area. 

Pollutant  and  Water  Body:  Jet  fuel  oil  into  the  Fraser  River. 

Summary:  Shell  Canada  pled  guilty  to  one  count  of  contravening  section 
33(2)  of  the  Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended,  (now  section 
36(3)  of  the  Fisheries  Act  R.S.C.  1985  c.  F-14  as  amended)  — by  accidentally 
releasing  several  thousand  litres  of  jet  fuel  (type  A)  on  March  23rd,  1988 
from  storage  tanks  at  Vancouver  International  Airport  into  drainage  ditches 
flowing  into  the  Fraser  River.  The  Crown  stayed  proceedings  on  the  other 
count.  The  precise  circumstances  and  exact  quantity  of  the  release  were  never 
determined.  The  Crown  and  Shell  entered  a joint  submission  for  the  sentence 
which  included  an  order  pursuant  to  section  33(7)  (R.S.C.  1970,  as  amended)  -- 
(now  section  41(12)  R.S.C,  as  amended)  — and  a nominal  fine.  The  order, 
negotiated  between  Environment  Canada  and  Shell,  stipulated  renovations  for 
spacing,  piping,  dyking,  walls  and  flooring  of  the  fuel  storage  tanks  at  an 
estimated  cost  of  approximately  five  hundred  thousand  dollars.  The  court 
recognizes  that  any  fine  within  the  fifty  thousand  dollar  maximum  would  still 
be  a nominal  one  for  a corporate  offender  such  as  Shell,  and  imposes  a $5000 
fine  because  proper  back-up  procedures  were  not  in  place  to  prevent  spills 
occurring  as  a result  of  human  error. 
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R.  c.  SHELL  CANADA  PRODUCTS  LTD. 


GROBERMAN,  Prov.  Ct.  J. 


Richmond,  27  juin  1989 


LOT  SUE  LES  PECHERIES,  S.R.C.  1970,  CH.  F-14,  ET  SES  MODIFICATIONS 
MAITENANT  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14  ET  SES  MODIFICATIONS  - 
L' ACCUSES  A PLAIDE  COUPABLE  AUX  ACCUSATIONS  PORTEES  CONTRE  ELLES  AUX  TERMES  DU 
PAR.  33(2)  (MAINTENANT  LE  PAR.  36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985, 
CH.  F-14,  ET  SES  MODIFICATIONS)  - PEINE  INFLIGEE  A L' ACCUSES  SUR  LA 
RECOMMANDATION  DES  DEUX  PARTIES,  AUX  TERMES  DU  PAR.  33(7)  (MAINTENANT  LE 
PAR.  41(2)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES 
MODIFICATIONS)  ET  AMENDE  DE  5000  $. 

PEINE  - RECOMMANDATION  FAITE  P7Ui  LES  PARTIES  - AMENDE  DE  5000  $ EN  SUS 

D'UNE  ORDONNANCE  PRISE  AUX  TERMES  DU  PAR.  33(7)  (MAINTENANT  LE  PAR.  41(2)  DE 
LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET  SES  MODIFICATIONS) , 
ENJOIGNANT  L 'ACCUSES  DE  RENOVER  SES  INSTALLATIONS  DE  STOCKAGE  DE  MAZOUT. 

POLLUANT  ET  COURS  D'EAU  : DEVERSEMENT  DE  CARBUREACTEUR  DANS  LA  RIVIERE 
FRASER . 

RESUME  : SHELL  CANADA  S'EST  RECONNUE  COUPABLE  D'UNE  INFRACTION  AU  PAR. 
33(2)  DE  LA  LOI  SUR  LES  PECHERIES,  S.R.C.  1970,  CH . F-14,  ET  SES  MODIFICATIONS 
(MAINTENANT  LE  PAiR . 36(3)  DE  LA  LOI  SUR  LES  PECHES,  L.R.C.  1985,  CH . F-14,  ET 
SES  MODIFICATIONS) , EN  LIBERANT  ACCIDENTELLEMENT  DE  SES  RESERVOIRS  DE  MAZOUT 
SITUEES  A L'AEROPORT  INTERNATIONAL  DE  VANCOUVER  PLUSIEURS  MILLIERS  DE  LITRES 
DE  CTUiBUREACTEUR  (DE  TYPE  A)  LE  23  MARS  1988,  QUI  SE  SONT  ECOULES  DANS  LES 
FOSSES  DE  DRAINAGE,  PUIS  REPANDUS  DANS  LA  RIVIERE  FRASER.  LA  COURONNE  A 
SUSPENDU  LES  PROCEDURES  RELATIVES  A UN  AUTRE  CHEF  D ' ACCUSATION . LES 
CIRCONSTANCES  PRECISES  ET  LES  QUANTITES  EXACTES  DU  DEVERSEMENT  N'ONT  PAS  ETE 
ELUCIDEES.  LA  COURONNE  ET  SHELL  CANADA  ONT  RECOMMANDE  ENSEMBLE  UNE  PEINE,  Y 
COMPRIS  UNE  ORDONNANCE  RENDUE  AUX  TERMES  DU  PJiR.  33(7)  (S.R.C.  1970,  CH.  F-14, 
ET  SES  MODIFICATIONS)  — (MAINTENANT  LE  PAR.  41(2)  DE  LA  LOI  SUR  LES  PECHES, 
L.R.C.  1985,  CH.  F-14,  ET  SES  MODIFICATIONS)  — ET  UNE  AMENDE  NOMINALE. 
L' ORDONNANCE  NEGOCIEE  PJUi  ENVIRONNEMENT  CANADA  ET  SHELL  PREVOYAIT  LA 
RENOVATION  DES  INSTALLATIONS  DE  STOCKAGE  DU  MAZOUT  AU  COUT  TOTAL  D' ENVIRON 
500  000  $ : L 'ESPACEMENT,  LA  CANTU,  IS  ATI  ON,  L ' ENDIGUEMENT,  LE  CLOISONNEMENT  ET 

LE  REVETEMENT  DES  PLANCHERS.  LA  COUR  A RECONNU  QUE  PEU  IMPORTE  LE  MONTANT  DE 
L' AMENDE,  COMPTE  TENU  DE  LA  LIMITE  MAXIMAlLE  DE  50  000  $,  CELLE-CI 
CONSTITUERAIT  UNE  AlMENDE  NOMINALE  POUR  UNE  SOCIETE  CONTREVENANTE  COMME  SHELL, 
ET  A INFLIGE  UNE  AMENDE  DE  5000  $ PARCE  QUE  LA  SOCIETE  NE  DISPOSAIT  PAS  DES 

TECHNIQUES  NECESSAIRES  POUR  PREVENIR  LES  DEVERSEMENTS  DUS  A UNE  ERREUR 
HUMAINE. 


Statutes/Lois  Cities  : Fisheries  Act  R.S.C.  1970,  c.  F-14,  as  amended, 
now  R.S.C.  1985  c.  F-14  as  amended. 
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Loi  sur  les  pecheries,  S.R.C.  1970,  ch.  F-14,  et  ses  modifications, 
maintenant  de  la  Loi  sur  les  peches,  L.R.C.  1985,  ch.  F-14,  et  ses 
modifications. 


REASONS/MOTIF: 


J.D.  Cliffe,  for  the  Crown. 

R.  Lesperance,  for  the  Accused. 

THE  COURT  (GROBERMAN,  Prov.  Ct.  J.): 

On  behalf  of  the  company  sir,  how  do  you  plead? 

MR.  ENNIS 

Guilty,  Your  Honour. 

THE  COURT 

All  right  sir,  you  can  have  a seat. 

MR.  CLIFFE 

With  respect  to  count  two,  the  Crown  directs  the  Clerk  of  the  Court  to 
enter  a Stay  of  Proceedings,  Your  Honour. 

THE  COURT 

Thank  you. 

MR.  CLIFFE 

Your  Honour,  the  violation  here  as  stated  on  the  Information  is  a 
violation  of  Section  33(2)  of  the  Fisheries  Act  and  that  is  now  Section  36(3) 
of  the  Fisheries  Act  1985.  It's  the  Same  wording.  Your  Honour,  and  I have 
copies  of  the  Legislation  for  Your  Honour.  And  I'll  just  refer  that  to  Your 
Honour. 

The  Section  33(2),  which  is  the  section  in  force,  the  number  in  force 
back  at  the  time  of  this  incident,  is  the  first  material  I've  given  you.  It 
reads: 


"Subject  to  subsection  4 ...  ." 

And  I might  add.  Your  Honour,  subsection  4 does  not  apply  in 
this  case  . . . 
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"...  no  person  shall  deposit  or  permit  the  deposit  of 
deleterious  substance  of  any  type  in  water  frequented  by 
fish  or  in  any  place,  under  any  conditions  where  such 
deleterious  substance  or  any  other  deleterious  substance 
results  from  the  deposit  of  such  deleterious  substance  may 
enter  any  such  water." 

Essentially  it's  pollution  of  fish  bearing  waters  is  what  this  section 
prohibits. 

As  I've  indicated,  the  second  handout  I've  given  to  Your  Honour  is  the 
new  numbers  for  the  Fisheries  Act  1985,  they  haven't  changed  as  far  as  the 
wording.  It's  just  the  numbers  that  have  changed. 

I want  to  refer  Your  Honour  to  the  penalty  provision  for  a violation  of 
Section  33(2)  and  that's  at  the  bottom  of  the  first  handout  I gave  Your 
Honour.  Subsection  5,  and  it  reads: 

"Any  person  who  contravenes  any  provision  of  ..." 

And  over  the  page: 

"...  subsection  2,  is  quilty  of  an  offence  and  liable  upon 
conviction  to  a fine  not  exceeding  fifty  thousand  dollars 
for  a first  offence." 

And  this  is  what  Your  Honour  is  dealing  with  here,  a first  offence. 

I direct  Your  Honour's  attention  also  to  section  33(7),  because  this  is 
going  to  be  the  thrust  of  my  submission  and  my  learned  friend's  submission. 
It's  going  to  be  a joint  one  with  respect  to  disposition  of  this  case.  And  it 
has  to  do  with  both  parties  making  an  application  to  Your  Honour  that  an  order 
be  made  pursuant  to  Section  33(7)  of  the  Fisheries  Act.  And  it  reads: 

"Where  a person  is  convicted  of  an  offence  under  this 
section,  the  Court  may  in  addition  to  any  punishment  it 
may  impose,  order  that  persons  refrain  from  committing  any 
further  such  offence  or  to  cease  to  carry  on  any  activity 
as  specified  in  the  order,  the  carrying  on  of  which  in  the 
opinion  of  the  Court  will,  or  is  likely  to  result  in  the 
committing  of  any  further  such  offence." 

And  this  is  the  key  part  for  this  submission,  today.  Your  Honour. 

"Or  to  take  such  actions  specified  in  the  order  as  in  the 
opinion  of  the  Court  will,  or  is  likely  to  prevent  the 
commission  of  any  further  such  offence." 

And  I will  come  back  to  that.  I can  tell  Your  Honour  that  that  section 
is  reprinted  in  the  1985  Statute  at  Section  41(2).  It's  exactly  the  same 
word i ng . 


5 F.P.R. 


SHELL  CANADA  PRODUCTS  LTD. 


515 


And  I might  say.  Your  Honour,  with  respect  to  enforceability  of  an  order 
made  under  that  Section,  there's  no  direct  offence  created  in  the  Fisheries 
Act  with  respect  to  violation  of  an  order  under  Section  33(7)  but  it  is  the 
Crown's  respectful  submission  that  violation  of  that  order,  and  any  concerns 
Your  Honour  would  have  as  to  enforceability,  would  be  caught  by  Section  127  of 
the  Criminal  Code, 

The  circumstances  here.  Your  Honour,  are  essentially  as  stated  on  the 
face  of  count  one  of  the  Information  before  Your  Honour.  It  involves  the 
deposit  of  jet  fuel  (Type  A)  from  a tank  farm  facility  operated  by  Shell  at 
the  Vancouver  International  Airport.  Shell  has  leased  land  from  the  Ministry 
of  Transport  since  1949  for  the  operation  of  a tank  farm  at  the  Vancouver 
International  Airport.  The  tank  farm  that's  in  question  in  this  case,  the 
specific  location  is  located  on  the  south  side  of  the  airport  near  the  north 
shore  of  the  middle  arm  of  the  Fraser  River.  And  it  consists  of  four  large 
red  and  white  fuel  tanks,  and  it's  an  operation  where  Shell  markets  fuel  from 
this  facility  to  consumers  at  the  airport. 

I have  for  Your  Honour  a Xerox  copy  of  a portion  of  an  aerial  photograph 
of  the  airport  just  to  put  Your  Honour  into  some  perspective  here.  My  friend 
has  had  a copy.  If  Your  Honour  holds  it  up  this  way  you  can  see  the  body  of 
water.  Unfortunately  on  the  Xerox  that's  the  middle  arm  of  the  Fraser  River 
and  about  three  inches  from  the  right  side  of  the  paper  I've  given  Your 
Honour,  Your  Honour  can  see  right  on  the  north  shore  of  the  river  the  tank 
farm  that's  located  there.  Can  you  see  that?  Perhaps  I can  — 

THE  COURT 

Now,  just  point  it  — 

MR.  CLIFFE 

Well  I'm  sorry,  I don't  have  the  original. 

THE  COURT 

That's  too  bad  because  somebody  flew  over  there  and  took  some  great 
photographs  — 

MR.  CLIFFE 

Yes. 

THE  COURT 

And  here  we  have  some  photocopies. 

MR.  CLIFFE 

Well,  and  I'm  trying  to  do  my  best  here  with  the  resources  I have.  Your 
Honour. 
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THE  COURT 

That  is  what,  the  south  end  of  Sea  Island? 

MR.  CLIFFE 

That's  the  south  side  of  Sea  Island  and  the  north  shore  of  the  middle  arm 
of  the  Fraser  River.  So,  if  Your  Honour  was  going  out  to  Georgia  Strait, 
you'd  be  going  from  the  right  side  of  the  paper  over  to  the  left  side. 

THE  COURT 

Yes. 

MR.  CLIFFE 

Now,  Your  Honour  can  see  there  is  a small  tank  farm  depicted  in  the  Xerox 
copy  and  that's  the  tank  farm  that  we're  dealing  with  here. 

THE  COURT 

I was  doing  better  without  the  picture.  Okay,  I have  it.  And  there's 
the  cross  runway  I see  up  to  the  left? 

MR.  CLIFFE 

Yes. 

The  COURT 

I've  got  my  bearings. 

MR.  CLIFFE 

Yes,  I think  that's  what's  called  commonly  runway  12  I believe.  Your 
Honour,  where  you  see  the  plane  sitting  on  it. 

THE  COURT 

Yes. 

MR.  CLIFFE 

And  you  see  the  south  part  of  the  --  south  terminal  of  the  airport  in  the 
top  right  corner  of  the  photograph  where  there's  Executive  Air  and  a number  of 
helicopter  companies  and  so  on  ...  About  an  inch  to  the  left  of  the  tank 
farm,  is  an  area  that  is  --  I will  be  referring  to  Your  Honour  as  the  pump 
station  C.  And  that  is  a pumping  facility  that  pumps  the  drainage  — one  of 
the  pumping  facilities  that  pumps  the  drainage  from  the  Vancouver 
International  Airport. 
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Now,  I have  a photograph.  Your  Honour,  depicting  the  actual  tank  farm  and 
you  can  see.  Your  Honour,  the  four  tanks.  The  bottom  of  the  photograph  would 
be  going  toward  the  Fraser  River.  The  top  part  of  the  photograph  would  be 
northbound  to  the  terminal  building. 

Now,  what  essentially  occurred  here  is  this.  Your  Honour.  On 
March  23rd,  1988,  some  jet  A fuel  accidentally  escaped  from  the  tank  farm, 
making  its  way  from  the  tank  farm  into  adjoining  drainage  ditches  and  to  the 
Fraser  River.  The  deposit  occurred  during  a heavy  rainfall  and  resulted  from 
a valve  in  the  tank  farm  being  inadvertently' and  accidentally  left  open. 

It  cannot  be  accurately  estimated  how  much  fuel  got  into  the  Fraser  River 
and  was  subsequently  observed  in  the  Fraser  River. 

Now,  the  action  taken  here  was  as  follows,  and  how  this  was  detected  is 
as  follows.  At  6:30  p.m.  on  March  23rd,  the  airport  duty  manager  informed  a 
Mr.  Reed  who  is  the  manager  for  Airside  Services  at  the  airport.  He  simply 
takes  care  of  anything  that's  off  the  terminal  property,  the  actual  runway 
property  and  so  on,  with  respect  to  a report  of  fuel  in  a ditch  and  in  the 
river  at  pump  station  C.  Mr.  Reed  was  at  home  at  the  time  and  he  delegated 
the  initial  attendance  to  his  Field  Maintenance  Supervisor.  Mr.  Reed 
subsequently  attended  at  pump  station  C.  He  observed  the  smell  of  fuel.  He 
stopped  the  flow  of  fuel  that  was  in  the  waters  in  the  drainage  ditch  that 
were  flowing  into  the  pump  station  and  out  into  the  Fraser  River. 

And  he  did  that  by  putting  some  log  booms  on  one  of  the  --  part  of  the 
pumping  facility.  He  then  proceeded  to  look  for  a source  of  the  fuel  and  he 
traced  a slick  approximately  ten  metres  north  of  the  pump  station  and  then  he 
went  northeast  about  a hundred  metres  in  a culvert  and  ditch  to  a drainage 
that  paralleled  the  Shell  Tank  Farm. 

He  then  observed  some  fuel  coming  from  a drain  line  from  the  tank  farm 
into  this  drainage  area.  He  then  turned  off  the  valve. 

At  8:30  p.m.  a Mr.  Hebron  from  Environment  Canada  attended.  He  met  with 
Reed  and  he  retraced  the  steps.  A slick  was  observed  in  the  Fraser  River  at 
this  time.  The  Shell  Oil  response  team  arrived.  Shell,  along  with 
Environment  Canada  — Environment  Canada's  recommendation,  hired  Burrard 
Clean,  which  is  a company  which  specializes  in  cleaning  up  fuel  and  oil  spills 
on  marine  waters.  And  that  cost  was  borne  by  Shell. 

I do  have  some  further  photographs.  Your  Honour,  that  I wish  to  show  Your 
Honour.  The  first  photo.  Your  Honor,  is  a photograph  taken  the  next  day  and 
it  shows  one  of  the  --  the  subject  tank  and  you  can  see  Your  Honour  the 
printing  on  the  tank  "Jet  A 1".  And  in  the  photographs  you  can  see  a quantity 
of  liquid,  which  I'm  advised  was  a combination  of  some  fuel  and  some  water 
that  had  gathered  within  the  berm.  The  berm  is  the  dirt  wall  that  Your  Honour 
sees  and  there's  a valve  in  the  — about  an  inch  to  the  left  of  the  — from 
the  right  side  of  the  photograph  — about  the  middle  of  the  right  side  of  the 
photograph,  you  can  see  that  valve. 
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THE  COURT 

Yes. 

MR.  CLIFFE 

And  that's  the  questioned  valve  that  was  left  open  at  the  time. 

Another  photograph.  Your  Honour,  it's  a collage  of  two  photographs.  It's 
a better  shot.  It's  a better  shot  of  the  --  you  see  the  valve  which  is 
essentially  in  the  centre  of  the  photograph  and  the  berm  and  collection  of 
liquid.  If  Your  Honour  looks  to  the  top  right  of  the  photographs,  and  perhaps 
I could  just  approach  Your  Honour,  you'll  see  some  orange  works  here  at  the 
top  left  of  the  photography.  That's  the  --  part  of  the  facility  of  pump 
station  C. 

And  off  to  the  left  of  the  photograph  is  the  middle  arm  of  the  Fraser 
River. 

Now  this  photograph  depicts  the  steps  that  were  taken  by  — the  tracing 
that  Mr.  Reed  did.  Your  Honour  can  see  from  the  photograph  outside  the  fence 
a drainage  in  the  left  side  of  the  photograph. 

And  essentially  he  walked  in  a direction  to  the  top  of  the  photograph  and 
followed  the  fencing  around  the  berm  ...  Now,  I have  another  photograph  for 
Your  Honour.  And  this  photograph.  Your  Honour,  depicts  the  --  the  pump 
station  C that  I've  talked  to  Your  Honour  about,  and  Your  Honour  can  see  the 
pumping  mechanism  essentially  is  in  the  top  right  hand  corner  of  the 
photograph  and  there's  gates  down  within  that  concrete  foundation.  That's  — 
depicted  there  is  the  middle  arm  of  the  Fraser  River.  Looking  out  is  towards 
— is  looking  downstream  towards  Georgia  Strait. 

And  I have  another  photograph  and  this  photograph  is  another  shot  again 
of  the  railings  of  the  pump  station  C,  looking  in  the  opposite  direction,  that 
is  upstream  of  the  middle  arm  of  the  Fraser  River.  And,  of  course,  as  I've 
indicated  to  Your  Honour,  a --  some  jet  A fuel  ended  up  going  from  the  tank 
farm  facility  and  out  through  the  flood  box.  These  pictures  were  taken  the 
day  after.  Your  Honour. 

THE  COURT 

How  do  you  notice  jet  fuel  water?  Does  it  form  a slick  on  the  top? 

MR.  CLIFFE 

Yes  it  does.  It  forms  something  of  a slick  on  the  water.  But  keep  in 
mind  at  the  time  when  the  Environment  Canada  people  and  the  Ministry  of 
Transport  people  came  out  to  this  site,  this  is  March.  It's  dark  by  the  time 
they  get  out  there  and  it's  raining  and  bad  weather.  They  subsequently 
observed  and  continued  on  their  investigation  on  the  following  day.  So  I 
would  suggest  that  — and  just  as  I've  indicated,  that  when  Mr.  Reed  attended 
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at  the  scene  what  he  observed  first,  of  course,  was  the  smell.  He  didn't  see 
anything. 

The  final  picture  I have  for  Your  Honour  is  just  a picture  of  the 
drainage  area  up  from  the  pump  station  C.  And  if  I could  just  — now,  of 
course,  what  Your  Honour  is  seeing  is  right  in  the  photograph,  just  to 
pinpoint  Your  Honour,  is  the  other  side  of  the  airport.  Do  you  see  the  big 
Air  Canada  hangar  on  the  other  side  of  the  terminal  and  the  railing  there  is 
part  of  the  flood  box  facility?  And  what  Mr.  Reed  had  done,  he  went  up  that 
first  ten  metres  then  made  a right  turn  following  up  to  that  culvert  there 
that  I've  spoken  of  and  eventually  made  his  way  to  the  tank  farm  facility. 

Now,  it  goes  without  saying  Your  Honour  that  jet  A fuel  is  deleterious  to 
fish  and  to  fish  habitat.  The  area  in  question  at  this  time  of  the  year  was 
an  area  that  was  utilized  by  juvenile-rearing  salmon.  And  of  concern  to  the 
area  is  that  despite  the  fact  that  we  hear  lots  of  complaints  about  the  Fraser 
River  and  industry  on  it  and  so  forth,  in  these  areas  around  the  airport  and 
further  upstream  the  estuarine  marsh  is  what's  of  concern  to  the  Fisheries 
people  and  the  biologists  trying  to  protect  it.  And  despite  what  you  see  when 
you  drive  out  there.  I'm  advised  that  the  area  on  the  middle  arm  of  the  Fraser 
River  on  the  north  side  of  the  airport  is  an  area  that's  sensitive  because  of 
its  estuarine  habitat. 

That's  — the  grasses  that  you  see.  Your  Honour,  the  sedge  grasses  and  so 
on,  the  fish  hide  in  there,  they  get  their  food  in  there  and  so  on.  This  type 
of  fuel,  any  type  of  hydrocarbon  fuel  can  have  effects  on  this  fish  habitat. 

Those,  essentially,  are  the  circumstances.  Your  Honour  is  dealing  with  a 
situation  here  where  the  Crown  is  not  alleging  any  prior  convictions  under  the 

Fisheries  Act, 

As  I opened  to  Your  Honour,  the  Crown  is  making  a joint  submissions  with 
respect  to  an  order  under  the  Fisheries  Act  and  I'm  not  certain  of  Your 
Honour's  familiarity  with  these  orders.  I brought  four  cases  with  me.  Your 
Honour.  Two  from  this  jurisdiction  and  two  from  the  Northwest  Territories 
that  are  cases  where  the  Courts  have  used  these  orders. 

In  my  respectful  submission,  and  from  doing  some  of  this  work,  there  — I 
think  there's  a trend  that  the  Courts  are  looking  towards  these  types  of 
orders  as  a disposition  of  these  cases  rather  than  fining.  I'm  prepared  to 
present  those  cases  to  Your  Honour  if  Your  Honour  wishes. 

THE  COURT 

As  authority  for  ? 

MR.  CLIFFE 

As  your  authority  to  grant  these  orders  and  the  circumstances  under  which 
the  orders  are  made. 
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THE  COURT 

I don't  have  any  doubt  as  to  that.  There  it  is  in  the  legislation.  I 
can  make  an  order. 

MR.  CLIFFE 

Very  well. 

THE  COURT 

Just  as  long  as  the  order  is  sufficiently  certain  that  it  would  mean 
something  if  there  is  a breach.  I have  been  asked  to  make  these  orders  before 
and  I declined  to  do  it  because  I just  didn't  — counsel  didn't  help  and  I 
didn't  feel  that  I could  make  an  order  that  would  be  exactly  certain.  And  it 
must  be  certain  and  I assume  you  have  an  order  there  that's  been  looked  at  by 
your  friend  and  you  probably  agree  that  this  is  a solid  order.  So  I don't 
have  any  problem  making  the  order  once  I look  at  it  and  see  it  for  myself. 

MR.  CLIFFE 

Well,  in  that  case.  Your  Honour  I might  as  well  just  jump  to  that  aspect 
of  my  submissions. 

THE  COURT 

In  fact  I think  it's  a good  idea  and  I wasn't  about  to  — maybe  you  were 
expecting  some  reluctance.  I think  it's  a good  idea.  I don't  see  why  I 
should  possibly  — 

MR.  CLIFFE 

I can  advise  Your  Honour  that  we  were  last  in  Court  on  this  matter  in 
late  May  and  since  that  time  the  technical  personnel  of  Environment  Canada  and 
Shell  have  gotten  together  and  they  have  met  with  each  other  on  the  technical 
aspects  of  the  order.  And  what  has  been  presented  to  Your  Honour  is  a summary 
of  what  the  order  should  contain  and  the  — what  work  is  to  be  done  and  also 
the  schedule  of  work. 

THE  COURT 

Do  you  have  an  order  drawn? 

MR.  CLIFFE 

I haven't  got  an  order  drawn.  I wanted  to  leave  that  until  we  appeared 
before  Your  Honour  and  we  — my  submission  would  be.  I'm  prepared  to  draft  a 
very  short  legal  order  attaching  what  I've  just  given  to  Your  Honour  as  — can 
I call  it  an  Appendix  to  the  order.  And  essentially,  and  I'm  prepared  to  read 
it,  if  I have  to,  essentially  what  the  order  deals  with  is  renovation  work  to 
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be  done  by  Shell  at  the  Vancouver  International  Airport,  at  that  tank  facility 
that  I've  discussed. 

With  respect  to  spacing  and  design  of  the  tanks,  piping,  dyking,  walls 
and  flooring  of  the  dyked  area,  drainage  ditches  and  contingency  plans  with 
respect  to  spill  events.  And  Your  Honour  will  see  from  the  material  I've 
given  you  that  the  first  two  pages  of  the  document  are  guidelines  for 
petroleum  product  storage,  is  section  A1  and  then  section  B1  is  the  scope  of 
the  work  to  be  done  with  respect  to  tankage,  the  tank  farm,  piping,  drainage, 
electrical  and  contingency  spill  plans.  Just  the  items  that  I've  mentioned  to 
Your  Honour. 

And  the  last  page,  and  this  is  where  I didn't  want  to  come  to  Court  with 
an  order  just  to  immediately  have  Your  Honour  sign  and  that  is  that  — and  I'm 
certain  my  friend  will  make  submissions  about  this  point,  that  some  of  the 
anticipated  work  has  been  done  since  the  time  we  were  in  court  on  the  last 
day.  And  you  can  see  the  schedule  for  the  scope  of  the  work  and  it  starts 
about  scope  and  scheduling  of  plant  and  modifications  and  so  on.  The  area  — 
the  planning,  and  this  is  what  we  would  be  asking  for  in  Your  Honour's  order, 
that  the  commissioning  of  all  of  these  renovations  be  completed  by 
December  30th,  1989. 

THE  COURT 

Well  so  far,  I don't  see  any  problem.  As  far  as  my  making  the  order  is 
concerned,  if  Environment  Canada  has  got  together  with  Shell,  I assume  that 
Environment  Canada  at  this  point  goes  in  from  a position  — Environment  Canada 
would  occupy  the  high  ground  if  I could  put  it  that  way.  And  I would  most 
likely  be  satisfied  that  Shell  is  giving  Environment  Canada  what  it  wants. 

MR.  CLIFFE 

I think  that  at  the  end  of  the  day  I would  agree  with  Your  Honour's  last 
comment.  Environment  Canada  seems  to  be  content  with  their  negotiations  and 
so  on.  I've  been  advised  of  that.  And  I can  further  advise.  I've  been  told 
and  I'm  sure  my  friend  will  emphasize  this,  that  the  anticipated  cost  to  Shell 
is  in  the  region  of  five  hundred  thousand  dollars. 

Now,  when  I read  to  Your  Honour,  the  provision  that  allows  for  the  order, 
of  course  it  also  speaks  of  doing  something  other  than  just  the  order.  If  I 
could  just  refer  Your  Honour  to  — it  speaks  of  where  a person  is  convicted  of 
an  offence  under  this  section  "the  court  may,  in  addition  to  any  punishment  it 
may  impose".  So  the  Crown  says.  Your  Honour,  has  to  fine  here  and  pursuant  to 
Section  33(5) (b)  of  the  Fisheries  Act  . . . 

THE  COURT 

Okay.  I appreciate  you  taking  me  along  so  painstakenly  here  counsel.  I 
think  you  could  maybe  move  it  up  a notch. 
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MR.  CLIFFE 

Yes,  Your  Honour.  I'm  trying  --  I'm  sorry,  it's  just  that  I'm  not 
feeling  well  myself  today  and  I'm  just  trying  to  — 

THE  COURT 

Oh  you're  doing  a tremendous  job.  You  really  are  and  I appreciate  your 
spoon  feeding  me  here. 

MR.  CLIFFE 

I didn't  mean  to  do  that  Your  Honour. 

THE  COURT 

No,  that's  all  right. 

MR.  CLIFFE 

I'm  sorry  for  being  slow  here  today. 

THE  COURT 

No,  you  never  tell  — you  can  never  tell  something  you  might  leave  out 
might  be  crucial.  Especially  when  you're  dealing  with  me. 

MR.  CLIFFE 

Well,  I'm  moving  at  half  gear  because  I am  in  half  gear  today.  Your 
Honour. 

THE  COURT 

Well,  I just  thought  you  thought  I was  in  half  gear. 

MR.  CLIFFE 

Not  at  all  Your  Honour.  By  no  means.  In  any  event,  the  Crown  says  that 
to  dispose  of  this  case,  the  order  as  I've  tendered  to  Your  Honour,  the 
contents  of  it.  And  the  agreement  — 

THE  COURT 

I'm  going  to  — I think  that's  fine.  I think  that's  a good  idea  and  I'm 
sure  that  your  friend  will  eventually  tell  me  that  he  agrees.  Now  when  it 
comes  to  the  order  itself,  are  you  going  to  be  putting  in  plans  and  specs.  I 
mean,  am  I going  to  be  seeing  a work  contract  as  one  normally  sees  in 
situations  involving  contracts  of  work? 
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MR.  CLIFFE 

No.  No,  Your  Honour.  What  the  plan  is,  is  this,  — is  to  draft  an  order 
in  general  terms  for  Your  Honour's  signature,  attaching  what  has  been  given  to 
Your  Honour,  being  the  work  that  will  be  done  by  December  30th,  1989. 

THE  COURT 

And  you're  satisfied  that  it  is  sufficiently  certain? 

MR.  CLIFFE 

I've  been  advised  by  the  Environment  Canada  people  that  it  is 
sufficiently  certain. 

THE  COURT 

Okay.  That  sounds  fine. 

MR.  CLIFFE 

And  I just  emphasize  the  point  that  Your  Honour  has  to  do  something  more, 
to  fine,  and  the  Crown  says  a minimal  fine  would  be  an  appropriate 
disposition. 

THE  COURT 

Okay.  Well  what  I would  ask  you  gentlemen  to  do,  would  be  to  draw  the 
order  and  both  of  you  approve  it  and  then  send  it  on  to  me.  And  if  I have  any 
problems  I'll  just  call  you  both  back.  Okay.  Thank  you. 

MR.  CLIFFE 

I know  that  my  friend  has  submissions.  Your  Honour,  too. 

THE  COURT 

Well  certainly  I'm  going  to  hear  the  Defence  submissions. 

MR.  LESPERANCE 

Thank  you.  Your  Honour. 

Your  Honour,  as  my  friend  indicated  to  you,  this  is  a joint  submission. 
And  I just  wanted  to  touch  a bit  upon  the  facts.  I then  want  to  talk  about 
the  response  that  Shell  made  that  evening,  on  the  evening  of  the  incident. 

THE  COURT 

Yes,  tell  me  what  they've  done  to  make  sure  it  can't  possibly  happen 
again. 
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MR.  LESPERANCE 

Yes,  Your  Honour.  And  I want  to  talk  to  you  a bit  about  the  upgrade  of 
the  tank  farm  that  had  already  been  in  progress  at  the  time  and  the  cleanup 
and  finally  I'm  going  to  make  some  final  submissions. 

Your  Honour,  as  my  friend  indicated  to  you  some  product,  jet  A fuel,  had 
escaped  from  the  tank  farm,  making  its  way  into  the  Fraser  River.  And  as  I 
will  tell  you  a little  later  on  when  I discuss  the  response,  is  the  theory 
that  Shell  has  come  up  with  is  that  the  deposit  of  jet  fuel  occurred  during 
this  heavy  rainfall  during  the  time  frame  in  question.  It  resulted  of  product 
that  escaped  from  inside  the  tank  farm  in  February  of  1988  and  that  had  been 
reported  to  Environment  Canada.  Or  older  product  that  had  accumulated  inside 
the  dyke  or  berm  area. 

And  the  tank  farm  has  been  on  this  site  for  twenty  years.  My  friend 
refers  to  a valve.  It's  not  a valve  emanating  from  any  of  the  tanks  or 
piping.  It's  a drain  valve  that  drains  rain  water  from  the  dyked  area.  And 
what  happened  was  that  this  drain  valve  was  inadvertently  or  accidentally  left 
open  and  the  deposit  or  this  residue  of  jet  fuel  inside  the  tank  farm  escaped 
through  the  drain  valve  which  was  left  open  and  then  the  jet  fuel  then  made 
its  way  into  the  ditches  and  then  out  into  the  Fraser  River. 

The  standard  operating  procedure  for  the  tank  farm  was  that  this  drain 
valve  was  only  to  be  opened  under  the  supervision  of  a Shell  employee.  Now 
during  that  period  there  were  contractors  who  were  working  on  the  site  and 
although  no  one  has  come  forward,  the  theory  is  that  obviously  someone  opened 
this  valve  and  that's  how  the  rain  water  and  the  jet  fuel  escaped  out  this 
drain  valve.  And  Shell  certainly  accepts  responsibility  for  the  fact  that 
this  product  escaped  accidentally  from  the  dyked  area. 

THE  COURT 

That  drain  valve  — the  whole  area  is  bermed,  so  for  the  purpose  I 
suppose  of  preventing  the  very  thing  that's  happened  here.  And  yet  there's  a 
valve  in  that  berm  in  that  dyke  — 

MR.  LESPERANCE 

Yes  and  the  problem  is  this,  what  happened  is  it  was  left  open 
accidentally  so  as  the  rain  water  accumulated  — it's  a suction  valve,  and  it 
basically  starts  drawing  water  up  and  just  naturally  pumps  it  out. 

THE  COURT 

How  did  the  fuel  get  into  that  area  in  the  first  place? 

MR.  LESPERANCE 

Well,  that's  --  this  is  the  theory  that  we're  coming  up  with.  The 
response  on  the  evening  in  question.  I'm  informed  by  Mr.  Dave  Peters  who  is 
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the  coordinator  and  quality  and  environmental  control  employed  by  Shell 
Canada,  he  is  the  coordinator  of  the  response  team  that  responds  to 
environmental  incidents.  And  he's  been  with  Shell  Canada  for 
twenty-one  years. 

Mr.  Peters'  team  received  a call  at  9:15  that  evening  and  they  were  on 
site  at  the  tank  farm  at  10:20  p.m.  Mr.  Peters'  observations  when  he  arrived 
at  the  tank  farm  was  that  there  was  no  evidence  of  any  large  quantities  of 
product  either  in  the  — that  had  escaped  from  either  the  tank  or  the  piping. 
Mr.  Peters  and  his  team  thoroughly  inspected  the  dyke  area  and  surrounding 
ditches  and  came  to  the  conclusion  that  there  had  been  no  ruptures  in  the 
tanks  or  piping. 

Just  to  be  on  the  safe  side,  they  pumped  out  the  tank  --  the  jet  fuel 
from  the  jet  A tank  and  they  then  ordered  an  inspection  of  both  the  tank  and 
the  pipes  and  both  — the  results  of  the  inspection  were  that  the  tanks  and 
piping  were  found  to  be  sound  and  in  perfect  working  condition.  There  was  no 
evidence  of  any  leaks  or  ruptures  of  either  the  tanks  or  the  piping. 

Mr.  Peters  also  reported  that  there  was  no  evidence  that  the  product  had 
escaped  from  equipment  and  there  was  no  evidence  of  a mechanical  failure.  As 
well  there  was  no  evidence  of  an  over  fill  of  these  tanks  --  of  the  jet  fuel 
tank. 

THE  COURT 

Are  you  going  to  tell  me  eventually  that  nothing  happened? 

MR.  LESPERANCE 

No,  I'm  not  saying  that.  All  I'm  saying  is  that  this  was  not  — this  was 
inadvertent,  it  wasn't  in  terms  of  any  premeditated  or  conscious  act  by  Shell 
Canada. 

Shell  Canada,  on  its  own  initiative,  in  June  of  1987  had  begun  a plan  to 
improve  the  tank  farm  itself.  Just  to  give  you  a few  examples  the  tanks  were 
lined  with  material  to  prevent  corrosion  inside  the  tanks.  Piping  was 
consolidated  to  ensure  safer  and  faster  fuelling.  Top  loading  rack  was 
removed  inside  the  loading  area  because  it  was  safer  to  load  from  the  bottom 
rather  than  the  top. 

There  was  an  upgrade  of  the  dyke  area  itself  to  ensure  that  its  capacity 
was  sufficient  to  meet  both  Canadian  and  British  Columbia  fire  code 
regulations.  In  all  Shell  Canada,  prior  to  this  incident  on  March  of  1988, 
had  spent  two  hundred  twenty-four  thousand  dollars  improving  the  tank  farm. 

Since  the  incident  itself.  Shell  has  spent  another  hundred  and  thirty 
thousand  dollars  preventing  — in  upgrading  the  site.  And  one  of  the  things 
they  have  done  is  replace  this  drain  valve  with  a valve  where  when  it's  open 
it  cannot  be  reactivated  unless  it  is  manually  reactivated.  So  once  water 
drains  off  it  automatically  shut  off. 
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THE  COURT 

Well  how  did  the  fuel  get  from  the  tank  to  the  valve?  What  was  the  jet 

fuel  doing  in  that  area  so  that  it  would  be  — 

MR.  LESPERANCE 

Well  that's  — this  is  why  we  are  making  the  joint  submission,  in  my 
respectful  submission.  Your  Honour,  because  we're  theorizing  about  what 
happened.  We  are  theorizing  that  this  product  was  either  a product  that  was 
from  this  previous  spill  or  product  that  accumulated  inside  the  tank  farm. 

THE  COURT 

Okay.  I guess  you're  telling  me  that  nobody  really  knows.  It  had  to 
come  from  those  tanks  — 

MR.  LESPERANCE 

Well  the  other  --  my  friend  and  I have  already  discussed  it,  my 

respectful  submission  is  that  not  all  of  the  product  that  was  found  in  the 

Fraser  River  on  that  particular  day  emanated  from  the  tank  farm.  And  Shell 
has  theories  about  that  but  I don't  think  that  we  should  go  into  this  today. 

The  tank  farm  is  currently  designed  to  B.C.  fire  code  regulations  and 
also  conforms  with  the  national  fire  code  of  Canada  and  complies  with 
regulations  for  fire  safety  plan  tank  storage,  flammable  and  combustible 
liquids  and  bulk  plants. 

As  my  friend  indicated  Shell  did  initiate  this  clean-up  and  at  a cost  of 
about  eighteen  thousand  dollars  and  that  was  paid  for  by  Shell. 

In  my  respectful  submission.  Your  Honour,  Shell  Canada  is  a good 
corporate  citizen.  Prior  to  the  incident  it  was  attempting  to  upgrade  the 
tank  farm  facility.  Shell  Canada  had  met  all  of  the  British  Columbia  and 
national  fire  code  requirements.  There  is  no  evidence  that  the  fire 
department  had  ever  cause  to  complain  about  the  tank  farm  facility.  And  to  my 
knowledge.  Environment  Canada  never  had  cause  to  complain  about  the  tank  farm 
facility. 

And  as  my  friend  indicated  to  you,  this  cost  of  the  order  that  will  be 
made  to  upgrade  the  facility  will  cost  Shell  Canada  five  hundred  and 
twenty-three  thousand  dollars. 

In  my  respectful  submission,  given  the  fact  that  Shell  reacted  in  the  way 
it  did;  the  fact  that  it  was  upgrading  its  tank  farm  before  the  incident,  and 
because  Shell  is  a good  corporate  citizen,  in  my  respectful  submission  a fine 
of  one  dollar  in  this  case  would  be  appropriate,  given  the  fact  that  they  have 
voluntarily  undertaken  to  improve  the  tank  farm.  And  Shell  Canada  is  very 
concerned  about  the  environment  and  has  always  cooperated  with  Environment 
Canada. 
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I'm  told  by  Mr.  Ennis  and  Mr.  Myback  who  is  a senior  engineer  with  Shell 
Canada,  that  there  is  a good  rapport  between  Shell  Canada  and  Environment 
Canada.  Under  those  circumstances  I think  that  it  would  be  appropriate  to 
fine  Shell  one  dollar.  Those  are  my  submissions. 

THE  COURT 

Just  let  me  ask  you  this  question.  The  person  that  located  this  would 
have  traced  it  back  from  where  it  was  being  deposited  in  the  Fraser  River, 
right  back  to  the  tank  farm? 

MR.  LESPERANCE 

Yes. 

THE  COURT 

So,  some  fuel  was  coming  from  that  tank  — 

MR.  LESPERANCE 

Yes,  there  is  no  doubt. 

THE  COURT 

Now,  somehow  that  fuel  got  from  the  tanks  to  that  valve.  Now  it  had  to 
come  from  those  tanks.  Now  how  did  it  get  out  of  there? 

MR.  LESPERANCE 

Well,  — well  that's  it.  We  don't  understand  that  and  I — there  was  a 
spill  that  happened  in  February  of  1988.  And  that  was  a very  minor  spill  that 
occurred  inside  the  tank  farm  and  it  was  cleaned  up.  Environment  Canada  was 
told  about  that. 

We  don't  — the  physical  evidence  does  not  show  that  there  was  any 
rupture  from  the  tank  or  overfill  from  the  top  of  the  tanks. 

THE  COURT 

Well,  maybe  they  had  better  have  another  look.  I mean  it  just  didn't 
materialize  there,  it  had  to  come  from  somewhere.  You  think  it  might  have 
been  there  for  a long  time,  that  is  since  the  spill  you  say  of  February? 

MR.  LESPERANCE 

Well,  it  may  have  been  — come  from  that  particular  incident.  It  may 
have  accumulated  from  years  of  minor  spills  that  occurred  inside  the  dyked 
area.  We  don't  understand  how  it  occurred.  But  the  improvements  to  the  site 
will  ensure  that  this  type  of  incident  won't  happen  again. 
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THE  COURT 

Thank  you.  Anything  in  reply? 

MR.  CLIFFE 

Yes,  Your  Honour.  I don't  want  to  — I think  my  friend  deserves  the 
support  of  the  Crown  here  in  one  aspect,  and  that  is  how  it  happened  is  always 
— we  --  the  Crown  could  prove  its  case  that  fuel  emanated  from  the  tank  farm. 
But  it's  always  been  a conundrum  for  Environment  Canada  as  to  how  it  happened. 

Of  course  the  Crown  doesn't  have  to  prove  how  it  happened,  but  it  has 
always  been  the  sixty-four  dollar  question  here,  specifically  what  happened 
there  that  caused  this  to  occur.  And  there 've  been  theories,  I know,  bandied 
back  and  forth  between  Environment  Canada  and  Shell  and  between  my  friend  and 
I.  And  we  — either  side  is  not  necessarily  certain  as  to  the  reason  why  or 
how  it  occurred.  And  it's  hoped.  Your  Honour,  that  the  order  here  will  being 
as  extensive  as  it  is,  will  look  into  these  questions  of  tank  design,  spill 
response  and  dyking  and  berming  and  flooring  of  the  tank  farm  so  that 
something  is  not  going  to  happen  from  the  tank  facility. 

Those  are  my  submissions.  Your  Honour. 

THE  COURT 

All  right.  Well,  the  company.  Shell  Canada,  has  pleaded  quilty  to  a 
charge  of  depositing  or  permitting  to  be  deposited  deleterious  substance,  to 
wit,  jet  fuel  into  the  middle  arm  of  the  Fraser  River  on  March  the  23rd,  1988. 

Counsel  have  made  a joint  submission  and  I certainly  don't  disagree  that 
joint  submissions  are  absolutely  proper.  However,  it  can  make  a matter 
somewhat  difficult  for  the  Court.  Both  counsel  have  indicated  their  positions 
which  are  virtually  the  same. 

I agree  virtually  with  all  of  the  submissions  of  counsel  with  the 
exception  of  the  matter  of  a nominal  fine.  I realize  that  I am  dealing  here 
with  Shell  Canada  and  perhaps  any  fine  I impose  would  be  nominal,  considering 
that  the  maximum  is  fifty  thousand  dollars.  But  I believe  that  there  should 
be  more  than  a nominal  fine  here.  Just  really  as  a signal  that  the  Court 
considers  this  to  be  a matter  deserving  of  a meaningful  fine,  even  though  not 
substantial . 

In  this  case  I'm  told,  and  Crown  Counsel  was  good  enough  to  take  the 
Court  slowly  through  the  circumstances,  the  origin  of  this  problem  is  located 
on  what  has  been  described  as  a tank  farm  at  the  south  end  of  Sea  Island.  And 
it  is  shown  in  the  photographs. 

It's  not  known  how  the  fuel  found  its  way  into  the  dyked  area  surrounding 
the  four  large  fuel  tanks.  It  seems  to  be  bermed  or  dyked  all  the  way  around 
and  somehow,  and  it's  not  known,  fuel  found  its  way  into  that  area  and  then 
someone  inadverently  left  a valve  open,  which  is  depicted  in  one  of  the 
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photographs,  which  allows  water,  hopefully,  to  drain  from  that  area  and 
eventually  into  the  drainage  ditches.  On  this  occasion  that  water  contained 
jet  fuel  which  drained  from  the  bermed  area  into  the  ditches  and  eventually 
into  the  north  arm  of  the  Fraser  and  there's  no  question  that  it  was  a 
deleterious  substance. 

It  was  eventually  located  due  to  its  smell  and  I'm  told  that  a number  of 
things  have  been  done  to  deal  with  the  situation  by  the  company.  The  company 
considers  itself  a good  corporate  citizen  and  I'm  told  is  willing  to  do 
whatever  is  necessary  to  prevent  this  type  of  thing  happening  again. 

The  point  is  that  it  happened  in  the  first  place  and  it  is  not  really 
understood  how  it  occurred.  That  gives  me  a problem  because  I think  that  the 
facility  should  be  such  that  if  there  is  an  escape  of  jet  fuel  then  it  should 
be  known  how  that  possibility  could  occur. 

If  there  are  tanks  that  for  --  by  some  manner  fuel  can  escape  from  it, 
and  it's  not  known  how,  then  there  is  something  the  matter  with  the  tank  and 
perhaps  those  tanks  shouldn't  even  be  there  in  the  first  place. 

We're  dealing  now,  of  course,  with  a subject  that  has  become  very  high 
profile  recently  and  in  fact,  just  as  I am  giving  this  decision  the  news  is 
filled  with  news  of  oil  spills.  And  I realize  I'm  not  dealing  with  the  escape 
of  oil  from  oil  tankers,  but  I am  dealing  with  pollution  and  its  effects  on 
the  environment.  And  all  companies  must  take  every  step  to  make  sure  it 
doesn't  happen,  no  matter  the  cost.  If  it  can't  be  done  then  the  facility 
should  be  abandoned  until  someone  is  able  to  construct  a facility  from  which 
there  is  no  escape  of  jet  fuel. 

I'm  concerned  that  it's  not  known  how  the  fuel  escaped  from  this 
facility.  Also,  it  would  appear  there  was  not,  in  my  view,  a proper  procedure 
or  a backup  procedure  in  place  to  make  sure  that  if  anyone  did  make  a mistake 
that  there  would  be  someone  to  back  it  up.  In  other  words,  a check  system  did 
not  appear  to  be  in  place  and  that  should  certainly  be  in  place. 

I don't  propose  to  go  on  any  further  other  than  to  impose  a five  thousand 
dollar  fine  on  the  company,  which  is  the  Court's  way  of  indicating  that  this 
matter  is  to  be  taken  very  seriously  even  though  it's  not  known  how  much  fuel 
escaped. 

And  I'll  give  the  company  time  to  pay  in  default  distress.  Also  pursuant 
to  Section  33(7)  I'm  prepared  to  make  an  order  that  is  sought  by  counsel 
jointly,  which  I understand  will  contain  conditions  that  will  specify  certain 
steps  that  the  company  must  take  to  prevent  a reoccurrence  of  this  type  of 
incidents.  And  counsel  have  told  me  that  they  will  draft  an  order,  approve  it 
and  present  it  to  me  for  signature. 
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on  appeal  from  the  federal  court  of  appeal 

Constitutional  law  — Distribution  of  legislative  powers  — Environment 
Environmental  assessment  — Whether  federal  environmental  guidelines  order 
intra  vires  Parliament  — Constitution  Act,  1867,  ss.  91,  92  — Environmental 
Assessment  and  Review  Process  Guidelines  Order,  SOR/84-467 . 

Environmental  law  — Environmental  assessment  — Statutory  validity  of 
federal  environmental  guidelines  order  — Whether  guidelines  order  authorized 
by  s.  6 of  Department  of  the  Environment  Act  — Whether  guidelines  order 
inconsistent  with  Navigable  Waters  Protection  Act  — Department  of  the 
Environm.ent  Act,  R.S.C.,  1985,  c.  E-10,  s.  6 — Navigable  Waters  Protection 
Act,  R.S.C.,  1985,  c.  N-22,  ss.  5,  6 — Environmental  Assessment  and  Review 
Process  Guidelines  Order,  SOR/84-467 . 

Environmental  law  --  Environmental  assessment  --  Applicability  of  federal 
environmental  guidelines  order  — Alberta  building  dam  on  Oldman  River 

Dam  affecting  areas  of  federal  responsibility  such  as  navigable  waters  and 
fisheries  — Whether  guidelines  order  applicable  only  to  new  federal  projects 
Whether  Minister  of  Transport  and  Minister  of  Fisheries  and  Oceans  must 
comply  with  guidelines  order  — Department  of  the  Environment  Act,  R.S.C., 
1985,  c.  E-10,  ss.  4(1) (a),  5(a) (ii),  6 — Environmental  Assessment  and  Review 
Process  Guidelines  Order,  SOR/84-467,  ss.  2 "proposal",  "initiating 

department" , 6 — Navigable  Waters  Protection  Act,  R.S.C.,  1985,  c.  N-22,  s.  5 

— Fisheries  Act,  R.S.C.,  1985,  c.  F-14,  ss.  35,  37. 

Crown  — Immunity  — Provinces  — Whether  Crown  in  right  of  province 
bound  by  provisions  of  Navigable  Waters  Protection  Act,  R.S.C.,  1985,  c.  N-22 

— Interpretation  Act,  R.S.C.,  1985,  c.  1-21,  s.  17. 

Administrative  law  — Judicial  review  — Remedies  — Discretion 
Alberta  building  dam  on  Oldman  River  --  Dam  affecting  areas  of  federal 
responsibility  such  as  navigable  waters  and  fisheries  — Environmental  group 
applying  for  certiorari  and  mandamus  in  Federal  Court  to  compel  Minister  of 
Transport  and  Minister  of  Fisheries  and  Oceans  to  comply  with  federal 
environmental  guidelines  order  — Applications  dismissed  on  grounds  of 
unreasonable  delay  and  futility  --  Whether  Court  of  Appeal  erred  in 
interfering  with  motions  judge's  discretion  not  to  grant  remedy  sought. 

The  respondent  Society,  an  Alberta  environmental  group,  brought 
applications  for  certiorari  and  mandamus  in  the  Federal  Court  seeking  to 
compel  the  federal  departments  of  Transport  and  Fisheries  and  Oceans  to 
conduct  an  environmental  assessment,  pursuant  to  the  federal  Environmental 
Assessment  and  Review  Process  Guidelines  Order,  in  respect  of  a dam 
constructed  on  the  Oldman  River  by  the  province  of  Alberta  --  a project  which 
affects  several  federal  interests,  in  particular  navigable  waters,  fisheries, 
Indians  and  Indian  lands.  The  Guidelines  Order  was  established  under  s.  6 of 
the  federal  Department  of  the  Environment  Act  and  requires  all  federal 
departments  and  agencies  that  have  a decision-making  authority  for  any 
proposal  (i.e.,  any  initiative,  undertaking  or  activity)  that  may  have  an 
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environmental  effect  on  an  area  of  federal  responsibility  to  initially  screen 
such  proposal  to  determine  whether  it  may  give  rise  to  any  potentially  adverse 
environmental  effects.  The  province  had  itself  conducted  extensive 
environmental  studies  over  the  years  which  took,  into  account  public  views, 
including  the  views  of  Indian  bands  and  environmental  groups,  and,  in 
September  1987,  had  obtained  from  the  Minister  of  Transport  an  approval  for 
the  work  under  s.  5 of  the  Navigable  Waters  Protection  Act.  This  section 
provides  that  no  work  is  to  be  built  in  navigable  waters  without  the  prior 
approval  of  the  Minister.  In  assessing  Alberta's  application,  the  Minister 
considered  only  the  project's  effect  on  navigation  and  no  assessment  under  the 
Guidelines  Order  was  made.  Respondent's  attempts  to  stop  the  project  in  the 
Alberta  courts  failed  and  both  the  federal  Ministers  of  the  Environment  and  of 
Fisheries  and  Oceans  declined  requests  to  subject  the  project  to  the 
Guidelines  Order.  The  contract  for  the  construction  of  the  dam  was  awarded  in 
1988  and  the  project  was  40  per  cent  complete  when  the  respondent  commenced 
its  action  in  the  Federal  Court  in  April  1989.  The  Trial  Division  dismissed 
the  applications.  On  appeal,  the  Court  of  Appeal  reversed  the  judgment, 
quashed  the  approval  under  s.  5 of  the  Navigable  Waters  Protection  Act,  and 
ordered  the  Ministers  of  Transport  and  of  Fisheries  and  Oceans  to  comply  with 
the  Guidelines  Order.  This  appeal  raises  the  constitutional  and  statutory 
validity  of  the  Guidelines  Order  as  well  as  its  nature  and  applicability.  It 
also  raises  the  question  whether  the  motions  judge  properly  exercised  his 
discretion  in  deciding  not  to  grant  the  remedy  sought  on  grounds  of 
unreasonable  delay  and  futility. 

Held  (Stevenson  J.  dissenting):  The  appeal  should  be  dismissed,  with  the 
exception  that  there  should  be  no  order  in  the  nature  of  mandamus  directing 
the  Minister  of  Fisheries  and  Oceans  to  comply  with  the  Guidelines  Order. 


statutory  Validity  of  the  Guidelines  Order 

The  Guidelines  Order  was  validly  enacted  pursuant  to  s.  6 of  the 
Department  of  the  Environment  Act,  and  is  mandatory  in  nature.  When  one  reads 
s.  6 as  a whole,  rather  than  focusing  on  the  word  "guidelines"  in  isolation, 
it  is  clear  that  Parliament  has  elected  to  adopt  a regulatory  scheme  that  is 
"law",  and  amenable  to  enforcement  through  prerogative  relief.  The 
"guidelines"  are  not  merely  authorized  by  statute  but  must  be  formally  enacted 
by  "order"  with  the  approval  of  the  Governor  in  Council.  That  is  in  striking 
contrast  with  the  usual  internal  ministerial  policy  guidelines  intended  for 
the  control  of  public  servants  under  the  minister's  authority. 

The  Guidelines  Order,  which  requires  the  decision  maker  to  take 
socio-economic  considerations  into  account  in  the  environmental  impact 
assessment,  does  not  go  beyond  what  is  authorized  by  the  Department  of  the 
Environment  Act.  The  concept  of  "environmental  quality"  in  s.  6 of  the  Act  is 
not  confined  to  the  biophysical  environment  alone.  The  environment  is  a 
diffuse  subject  matter  and,  subject  to  the  constitutional  imperatives,  the 
potential  consequences  for  a community's  livelihood,  health  and  other  social 
matters  from  environmental  change,  are  integral  to  decision  making  on  matters 
affecting  environmental  quality. 
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The  Guidelines  Order  is  consistent  with  the  Navigable  Waters  Protection 
Act.  There  is  nothing  in  the  Act  which  explicitly  or  implicitly  precludes  the 
Minister  of  Transport  from  taking  into  consideration  any  matters  other  than 
marine  navigation  in  exercising  his  power  of  approval  under  s.  5 of  the  Act. 
The  Minister's  duty  under  the  Order  is  supplemental  to  his  responsibility 
under  the  Navigable  Waters  Protection  Act,  and  he  cannot  resort  to  an 
excessively  narrow  interpretation  of  his  existing  statutory  powers  to  avoid 
compliance  with  the  Order.  There  is  also  no  conflict  between  the  requirement 
for  an  initial  assessment  "as  early  in  the  planning  process  as  possible  and 
before  irrevocable  decisions  are  taken"  in  s.  3 of  the  Guidelines  Order,  and 
the  remedial  power  under  s.  6(4)  of  the  Act  to  grant  approval  after  the 
commencement  of  construction.  That  power  is  an  exception  to  the  general  rule 
in  s.  5 of  the  Act  requiring  approval  prior  to  construction,  and  in  exercising 
his  discretion  to  grant  approval  after  commencement,  the  Minister  is  not 
precluded  from  applying  the  Order. 


Applicability  of  the  Guidelines  Order 

The  scope  of  the  Guidelines  Order  is  not  restricted  to  "new  federal 
projects,  programs  and  activities";  the  Order  is  not  engaged  every  time  a 
project  may  have  an  environmental  effect  on  an  area  of  federal  jurisdiction. 
However,  there  must  first  be  a "proposal"  which  requires  an  "initiative, 
undertaking  or  activity  for  which  the  Government  of  Canada  has  a decision 
making  responsibility".  The  proper  construction  to  be  placed  on  the  term 
"responsibility"  is  that  the  federal  government,  having  entered  the  field  in  a 
subject  matter  assigned  to  it  under  s.  91  of  the  Constitution  Act,  1867,  must 
have  an  affirmative  regulatory  duty  pursuant  to  an  Act  of  Parliament  which 
relates  to  the  proposed  initiative,  undertaking  or  activity.  "Responsibility" 
within  the  definition  of  "proposal"  means  a legal  duty  or  obligation  and 
should  not  be  read  as  connoting  matters  falling  generally  within  federal 
jurisdiction.  Once  such  a duty  exists,  it  is  a matter  of  identifying  the 
"initiating  department"  assigned  responsibility  for  its  performance,  for  it 
then  becomes  the  "decision  making  authority"  for  the  proposal  and  thus 
responsible  for  initiating  the  process  under  the  Guidelines  Order. 

The  Oldman  River  Dam  project  falls  within  the  ambit  of  the  Guidelines 
Order.  The  project  qualifies  as  a proposal  for  which  the  Minister  of  Transport 
alone  is  the  "initiating  department"  under  s.  2 of  the  Order.  The  Navigable 
Waters  Protection  Act,  in  particular  s.  5,  places  an  affirmative  regulatory 
duty  on  the  Minister  of  Transport.  Under  that  Act  there  is  a legislatively 
entrenched  regulatory  scheme  in  place  in  which  the  approval  of  the  Minister  is 
required  before  any  work  that  substantially  interferes  with  navigation  may  be 
placed  in,  upon,  over  or  under,  through  or  across  any  navigable  water. 

The  Guidelines  Order  does  not  apply  to  the  Minister  of  Fisheries  and 
Oceans,  however,  because  there  is  no  equivalent  regulatory  scheme  under  the 
Fisheries  Act  which  is  applicable  to  this  project.  The  discretionary  power  to 
request  or  not  to  request  information  to  assist  a Minister  in  the  exercise  of 
a legislative  function  does  not  constitute  a "decision  making  responsibility" 
within  the  meaning  of  the  Order.  The  Minister  of  Fisheries  and  Oceans  under 
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s.  37  of  the  Fisheries  Act  has  only  been  given  a limited  ad  hoc  legislative 
power  which  does  not  constitute  an  affirmative  regulatory  duty. 

The  scope  of  assessment  under  the  Guidelines. Order  is  not  confined  to  the 
particular  head  of  power  under  which  the  Government  of  Canada  has  a 
decision-making  responsibility  within  the  meaning  of  the  term  "proposal". 
Under  the  Order,  the  initiating  department  which  has  been  given  authority  to 
embark  on  an  assessment  must  consider  the  environmental  effect  on  all  areas  of 
federal  jurisdiction.  The  Minister  of  Transport,  in  his  capacity  of  decision 
maker  under  the  Navigable  Waters  Protection  Act,  must  thus  consider  the 
environmental  impact  of  the  dam  on  such  areas  of  federal  jurisdiction  as 
navigable  waters,  fisheries,  Indians  and  Indian  lands. 


Crown  Immunity 

Per  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube,  Sopinka,  Gonthier,  Cory, 
McLachlin  and  lacobucci  JJ.:  The  Crown  in  right  of  Alberta  is  bound  by  the 
Navigable  Waters  Protection  Act  by  necessary  implication.  The  proprietary 
right  the  province  may  have  in  the  bed  of  the  Oldman  River  is  subject  to  the 
public  right  of  navigation,  legislative  jurisdiction  over  which  has  been 
exclusively  vested  in  Parliament.  Alberta  requires  statutory  authorization 
from  Parliament  to  erect  any  obstruction  that  substantially  interferes  with 
navigation  in  the  Oldman  River,  and  the  Navigable  Waters  Protection  Act  is  the 
means  by  which  it  must  be  obtained.  The  Crown  in  right  of  Alberta  is  bound  by 
the  Act,  for  it  is  the  only  practicable  procedure  available  for  getting 
approval.  The  purpose  of  the  Act  would  be  wholly  frustrated  if  the  province 
was  not  bound  by  the  Act.  The  provinces  are  among  the  bodies  that  are  likely 
to  engage  in  projects  that  may  interfere  with  navigation.  Were  the  Crown  in 
right  of  a province  permitted  to  undermine  the  integrity  of  the  essential 
navigational  networks  in  Canadian  waters,  the  legislative  purpose  of  the 
Navigable  Waters  Protection  Act  would  effectively  be  emasculated. 

Per  Stevenson  J.  (dissenting):  The  province  of  Alberta  is  not  bound  by 
the  Navigable  Waters  Protection  Act.  The  Crown  is  not  bound  by  legislation 
unless  it  is  mentioned  or  referred  to  in  the  legislation.  Here,  there  are  no 
words  in  the  Act  "expressly  binding"  the  Crown  and  no  clear  intention  to  bind 
"is  manifest  from  the  very  terms  of  the  statute".  As  well,  the  failure  to 
include  the  Crown  would  not  wholly  frustrate  the  purpose  of  the  Act  or  produce 
an  absurdity.  There  are  many  non-governmental  agencies  whose  activities  are 
subject  to  the  Act  and  there  is  thus  no  emasculation  of  the  Act.  If  the  Crown 
interferes  with  a public  right  of  navigation,  that  wrong  is  remediable  by 
action.  There  is  no  significant  benefit  in  approval  under  the  Act.  Tort 
actions  may  still  lie. 

Constitutional  Validity  of  the  Guidelines  Order 

The  "environment"  is  not  an  independent  matter  of  legislation  under  the 
Constitution  Act,  1867.  Understood  in  its  generic  sense,  it  encompasses  the 
physical,  economic  and  social  environment  and  touches  upon  several  of  the 
heads  of  power  assigned  to  the  respective  levels  of  government.  While  both 
levels  may  act  in  relation  to  the  environment,  the  exercise  of  legislative 
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power  affecting  environmental  concerns  must  be  linked  to  an  appropriate  head 
of  power.  Local  projects  will  generally  fall  within  provincial  responsibility, 
but  federal  participation  will  be  required  if,  as  in  this  case,  the  project 
impinges  on  an  area  of  federal  jurisdiction. 

The  Guidelines  Order  is  intra  vires  Parliament.  The  Order  does  not 
attempt  to  regulate  the  environmental  effects  of  matters  within  the  control  of 
the  province  but  merely  makes  environmental  impact  assessment  an  essential 
component  of  federal  decision  making.  The  Order  is  in  pith  and  substance 
nothing  more  than  an  instrument  that  regulates  the  manner  in  which  federal 
institutions  must  administer  their  multifarious  duties  and  functions.  In 
essence,  the  Order  has  two  fundamental  aspects.  First,  there  is  the  substance 
of  the  Order  dealing  with  environmental  impact  assessment  to  facilitate 
decision  making  under  the  federal  head  of  power  through  which  a proposal  is 
regulated.  This  aspect  of  the  Order  can  be  sustained  on  the  basis  that  it  is 
legislation  in  relation  to  the  relevant  subject  matters  enumerated  in  s.  91  of 
the  Constitution  Act,  1867.  The  second  aspect  of  the  Order  is  its  procedural 
or  organizational  element  that  coordinates  the  process  of  assessment,  which 
can  in  any  given  case  touch  upon  several  areas  of  federal  responsibility, 
under  the  auspices  of  a designated  decision  maker  (the  "initiating 
department").  This  facet  of  the  Order  has  as  its  object  the  regulation  of  the 
institutions  and  agencies  of  the  Government  of  Canada  as  to  the  manner  in 
which  they  perform  their  administrative  functions  and  duties.  This  is 
unquestionably  intra  vires  Parliament.  It  may  be  viewed  either  as  an  adjunct 
of  the  particular  legislative  powers  involved,  or,  in  any  event,  be 
justifiable  under  the  residuary  power  in  s.  91. 

The  Guidelines  Order  cannot  be  used  as  a colourable  device  to  invade 
areas  of  provincial  jurisdiction  which  are  unconnected  to  the  relevant  heads 
of  federal  power.  The  "initiating  department"  is  only  given  a mandate  to 
examine  matters  directly  related  to  the  areas  of  federal  responsibility 
potentially  affected.  Any  intrusion  under  the  Order  into  provincial  matters  is 
merely  incidental  to  the  pith  and  substance  of  the  legislation. 


Discretion 

Per  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube,  Sopinka,  Gonthier,  Cory, 
McLachlin  and  lacobucci  JJ.:  The  Federal  Court  of  Appeal  did  not  err  in 
interfering  with  the  motions  judge's  discretion  not  to  grant  the  remedies 
sought  on  the  grounds  of  unreasonable  delay  and  futility.  Respondent  made  a 
sustained  effort,  through  legal  proceedings  in  the  Alberta  courts  and  through 
correspondence  with  federal  departments,  to  challenge  the  legality  of  the 
process  followed  by  the  province  to  build  the  dam  and  the  acquiescence  of  the 
appellant  Ministers,  and  there  is  no  evidence  that  Alberta  has  suffered  any 
prejudice  from  any  delay  in  taking  the  present  action.  Despite  ongoing  legal 
proceedings,  the  construction  of  the  dam  continued.  The  province  was  not 
prepared  to  accede  to  an  environmental  impact  assessment  under  the  Order  until 
it  had  exhausted  all  legal  avenues.  The  motions  judge  did  not  weigh  these 
considerations  adequately,  giving  the  Court  of  Appeal  no  choice  but  to 
intervene.  Futility  was  also  not  a proper  ground  to  refuse  a remedy  in  the 
present  circumstances.  Prerogative  relief  should  only  be  refused  on  that 
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ground  in  those  few  instances  where  the  issuance  of  a prerogative  writ  would 
be  effectively  nugatory.  It  is  not  obvious  in  this  case  that  the 
implementation  of  the  Order  even  at  this  late  stage  will  not  have  some 
influence  over  the  mitigative  measures  that  may  be  taken  to  ameliorate  any 
deleterious  environmental  impact  from  the  dam  on  an  area  of  federal 
jurisdiction. 

Per  Stevenson  J.  (dissenting):  The  Federal  Court  of  Appeal  erred  in 
interfering  with  the  motions  judge's  discretion  to  refuse  the  prerogative 
remedy.  The  court  was  clearly  wrong  in  overruling  his  conclusion  on  the 
question  of  delay.  The  common  law  has  always  imposed  a duty  on  an  applicant  to 
act  promptly  in  seeking  prerogative  relief.  Given  the  enormity  of  the  project 
and  the  interests  at  stake,  it  was  unreasonable  for  the  respondent  Society  to 
wait  14  months  before  challenging  the  Minister  of  Transport's  approval.  It  is 
impossible  to  conclude  that  Alberta  was  not  prejudiced  by  the  delay.  The  legal 
proceedings  in  the  Alberta  courts  brought  by  the  respondent  and  others  need 
not  have  been  taken  into  account  by  the  motions  judge.  These  proceedings  were 
separate  and  distinct  from  the  relief  sought  in  this  case  and  were  irrelevant 
to  the  issues  at  hand.  The  present  action  centres  on  the  constitutionality  and 
applicability  of  the  Guidelines  Order.  It  raises  new  and  different  issues.  In 
determining  whether  he  should  exercise  his  discretion  against  the  respondent, 
the  motions  judge  was  obliged  to  look  only  at  those  factors  which  he 
considered  were  directly  connected  to  the  application  before  him.  Interference 
with  his  exercise  of  discretion  is  not  warranted  unless  it  can  be  said  with 
certainty  that  he  was  wrong  in  doing  what  he  did.  The  test  has  not  been  met  in 
this  case. 


Costs 


Per  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube,  Sopinka,  Gonthier,  Cory, 
McLachlin  and  lacobucci  JJ.:  It  is  a proper  case  for  awarding  costs  on  a 
solicitor-client  basis  to  the  respondent,  given  the  Society's  circumstances 
and  the  fact  that  the  federal  Ministers  were  joined  as  appellants  even  though 
they  did  earlier  not  seek  leave  to  appeal  to  this  Court. 

Per  Stevenson  J.  (dissenting):  The  appellants  should  not  be  called  upon 
to  pay  costs  on  a solicitor  and  client  basis.  There  is  no  justification  in 
departing  from  our  own  general  rule  that  a successful  party  should  recover 
costs  on  the  usual  party  and  party  basis.  Public  interest  groups  must  be 
prepared  to  abide  by  the  same  principles  as  apply  to  other  litigants  and  be 
prepared  to  accept  some  responsibility  for  the  costs. 
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Navigable  Waters  Protection  Act,  R.S.C. , 1985,  c.  N-22,  ss.  4,  5,  6,  21,  22. 
Railway  Act,  R.S.C.,  1985,  c.  R-3. 
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APPEAL  from  a judgment  of  the  Federal  Court  of  Appeal,  [1990]  2 F.C.  18, 
68  D.L.R.  (4th)  375,  [1991]  1 W.W.R.  352,  108  N.R.  241,  76  Alta.  L.R.  (2d) 
289,  5 C.E.L.R.  (N.S.)  1,  reversing  a judgment  of  the  Trial  Division,  [1990]  1 
F.C.  248,  [1990]  2 W.W.R.  150,  30  F.T.R.  108,  70  Alta.  L.R.  (2d)  289,  4 

C.E.L.R.  (N.S.)  137.  Appeal  dismissed,  with  the  exception  that  there  should  be 
no  order  in  the  nature  of  mandamus  directing  the  Minister  of  Fisheries  and 
Oceans  to  comply  with  the  Guidelines  Order.  Stevenson  J.  is  dissenting. 

D.  R.  Thomas,  Q.C.,  T.  W.  Wakeling  and  G.  D.  Chipeur,  for  the  appellant 
Her  Majesty  the  Queen  in  right  of  Alberta. 

E.  R.  Sojonky,  Q.C.,  B.  J.  Saunders  and  J.  de  Pencier,  for  the  appellants 
the  Minister  of  Transport  and  the  Minister  of  Fisheries  and  Oceans. 

B.  A.  Crane,  Q.C.,  for  the  respondent. 

J.-K.  Samson  and  A.  Gingras,  for  the  intervener  the  Attorney  General  of 
Quebec. 

P.  H.  Blanchet,  for  the  intervener  the  Attorney  General  for  New 
Brunswick. 


G.  E.  Hannon,  for  the  intervener  the  Attorney  General  of  Manitoba. 

G.  H.  Copley,  for  the  intervener  the  Attorney  General  of  British 
Columbia. 

R.  G.  Richards,  for  the  intervener  the  Attorney  General  for  Saskatchewan. 

B.  G.  Welsh,  for  the  intervener  the  Attorney  General  of  Newfoundland. 

R.  A.  Kasting  and  J.  Donihee,  for  the  intervener  the  Minister  of  Justice 
of  the  Northwest  Territories. 

P.  W.  Hutchins,  D.  H.  Soroka  and  F.  S.  Gertler,  for  the  intervener  the 
National  Indian  Brotherhood/Assembly  of  First  Nations. 

J.  J.  Gill,  for  the  interveners  the  Dene  Nation  and  the  Metis  Association 
of  the  Northwest  Territories,  and  the  Native  Council  of  Canada  (Alberta). 

G.  J.  McDade  and  J.  B.  Hanebury,  for  the  interveners  the  Sierra  Legal 
Defence  Fund,  the  Canadian  Environmental  Law  Association,  the  Sierra  Club  of 
Western  Canada,  the  Cultural  Survival  (Canada)  and  the  Friends  of  the  Earth. 

M.  W.  Mason,  for  the  intervener  the  Alberta  Wilderness  Association. 

//La  Forest// 

The  judgment  of  Lamer  C.J.  and  La  Forest,  L'Heureux-Dube,  Sopinka, 
Gonthier,  Cory,  McLachlin  and  lacobucci  JJ.  was  delivered  by 
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La  Forest  J.  — The  protection  of  the  environment  has  become  one  of  the 
major  challenges  of  our  time.  To  respond  to  this  challenge,  governments  and 
international  organizations  have  been  engaged  in  the  creation  of  a wide 
variety  of  legislative  schemes  and  administrative  structures.  In  Canada,  both 
the  federal  and  provincial  governments  have  established  Departments  of  the 
Environment,  which  have  been  in  place  for  about  twenty  years.  More  recently, 
however,  it  was  realized  that  a department  of  the  environment  was  one  among 
many  other  departments,  many  of  which  pursued  policies  that  came  into  conflict 
with  its  goals.  Accordingly  at  the  federal  level  steps  were  taken  to  give  a 
central  role  to  that  department,  and  to  expand  the  role  of  other  government 
departments  and  agencies  so  as  to  ensure  that  they  took  account  of 
environmental  concerns  in  taking  decisions  that  could  have  an  environmental 
impact. 

To  that  end,  s.  6 of  the  Department  of  the  Environment  Act,  R.S.C.,  1985, 
c.  E-10,  empowered  the  Minister  for  the  purposes  of  carrying  out  his  duties 
relating  to  environmental  quality,  by  order,  with  the  approval  of  the  Governor 
in  Council,  to  establish  guidelines  for  use  by  federal  departments,  agencies 
and  regulatory  bodies  in  carrying  out  their  duties,  functions  and  powers. 
Pursuant  to  this  provision  the  Environmental  Assessment  and  Review  Process 
Guidelines  Order  ("Guidelines  Order")  was  established  and  approved  in  June 
1984,  SOR/84-467.  In  general  terms,  these  guidelines  require  all  federal 
departments  and  agencies  that  have  a decision-making  authority  for  any 
proposal,  i.e.,  any  initiative,  undertaking  or  activity  that  may  have  an 
environmental  effect  on  an  area  of  federal  responsibility,  to  initially  screen 
such  proposal  to  determine  whether  it  may  give  rise  to  any  potentially  adverse 
environmental  effects.  If  a proposal  could  have  a significant  adverse  effect 
on  the  environment,  provision  is  made  for  public  review  by  an  environmental 
assessment  panel  whose  members  must  be  unbiased,  free  of  political  influence 
and  possessed  of  special  knowledge  and  experience  relevant  to  the  technical, 
environmental  and  social  effects  of  the  proposal. 

The  present  case  raises  the  constitutional  and  statutory  validity  of  the 
Guidelines  Order  as  well  as  its  nature  and  applicability.  These  issues  arise 
in  a context  where  the  respondent  Society,  an  environmental  group  from 
Alberta,  by  applications  for  certiorari  and  mandamus,  seeks  to  compel  two 
federal  departments,  the  Department  of  Transport  and  the  Department  of 
Fisheries  and  Oceans,  to  conduct  a public  environmental  assessment  pursuant  to 
the  Guidelines  Order  in  respect  of  a dam  constructed  on  the  Oldman  River  by 
the  Government  of  Alberta.  That  government  had  itself  conducted  extensive 
environmental  studies  which  took  into  account  public  views.  However,  since 
the  project  affects  navigable  waters,  fisheries,  Indians  and  Indian  lands, 
federal  interests  are  involved.  Specifically,  the  Society  argues  that  the 
Minister  of  Transport  must  approve  the  project  under  the  Navigable  Waters 
Protection  Act,  R.S.C.,  1985,  c.  N-22,  and  in  doing  so  is  required  to  provide 
for  public  assessment  of  the  project  pursuant  to  the  Guidelines  Order.  It 
also  argues  that  the  Minister  of  Fisheries  and  Oceans  has  a similar  duty  in 
the  performance  of  his  functions  under  the  Fisheries  Act,  R.S.C.,  1985,  c.  F- 
14. 
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The  case  also  raises  the  question  whether  the  motions  judge  properly 
exercised  his  discretion  in  deciding  whether  or  not  to  grant  certiorari  or 
mandamus.  Accordingly  the  material  background  must  be  set  forth  in  some 
detail. 

Background 

The  history  of  the  project  begins  in  May  1958  when  Alberta  asked  the 
Prairie  Farm  Rehabilitation  Administration  ("P.F.R.A.")  of  the  federal 
Department  of  Agriculture  to  determine  the  feasibility  of  constructing  a 
storage  reservoir  on  the  Oldman  River,  at  a site  called  Livingstone  Gap.  In 
December  1966  the  P.F.R.A.  submitted  its  report  and  proposed  another  location, 
the  Three  Rivers  site  on  the  Oldman  River,  for  further  study.  There  followed 
a federal -provincial  water  supply  study  which  lasted  from  1966  to  1974.  After 
this,  in  July  1974,  the  Alberta  Department  of  the  Environment  initiated  an 
examination  of  water  demand  and  potential  storage  sites  on  the  Oldman  River 
and  its  tributaries,  to  be  conducted  in  two  phases. 

The  first  phase  consisted  of  an  initial  evaluation  of  sites  in  the  Oldman 
basin  for  water  storage  carried  out  by  a Technical  Advisory  Committee 
comprised  of  representatives  from  several  provincial  government  departments 
including  Environment,  Culture  and  Multiculturalism,  Energy  Resources 
Conservation  Board,  Fish  and  Wildlife  Division,  Agriculture,  as  well  as 
representatives  from  local  municipal  districts  and  industry.  The  Committee's 
report  was  released  on  July  14,  1976  and  was  followed  by  a series  of  public 
consultations  with  local  authorities  and  other  groups  and  individuals.  The 
responses  received  were  evaluated  and  issues  arising  from  them  were  identified 
for  further  study  in  the  second  phase. 

The  second  phase  began  on  February  4,  1977  when  the  Minister  of  the 
Environment  announced  the  creation  of  the  Oldman  River  Study  Management 
Committee  consisting  of  six  representatives  of  the  public  and  three 
representatives  of  the  provincial  government.  Its  task  was  to  address  the 
issues  raised  by  the  public  during  the  first  study,  and  to  make 
recommendations  concerning  overall  water  management  in  the  river  basin, 
including  the  incorporation  of  the  concerns  of  area  residents.  This  it  was 
required  to  do  in  a more  comprehensive  way  than  the  first  phase  by,  inter 
alia,  studying  issues  affecting  the  whole  of  the  river  basin  such  as 
salinization,  sedimentation,  recreation,  fish  habitat  and  other  environmental 
issues.  Public  participation  was  encouraged,  a series  of  public  meetings  and 
public  workshops  was  held,  and  oral  and  written  submissions  were  made  by  a 
variety  of  interest  groups  including  Indian  bands  and  environmental  groups. 
The  Management  Committee  released  its  final  report  in  1978. 

That  same  year,  a panel  of  the  Environment  Council  of  Alberta  was 
constituted  to  hold  public  hearings  on  the  management  of  water  resources 
within  the  Oldman  basin.  Again,  several  public  hearings  were  held  throughout 
southern  Alberta  and  the  Council  received  briefs  from  a wide  cross-section  of 
Albertans  representing  the  interests  of  business,  agriculture,  local 
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governments,  Indian  bands  and  others.  The  Council  submitted  its  report  to  the 
Minister  of  the  Environment  in  August  1979  and  recommended  yet  another 
location,  the  Brocket  site  on  the  Peigan  Indian  Reserve,  should  a dam  be 
needed. 

The  provincial  government  then  reviewed  this  report  and  the  1978  report 
and  on  August  29,  1980  announced  its  decision  to  build  a dam  on  the  Oldman 
River.  It  also  stated  that  the  Three  Rivers  site  was  the  preferred  location, 
but  added  that  the  final  decision  would  be  deferred  until  the  Peigan  Indian 
Band  had  an  opportunity  to  submit  a proposal  for  construction  at  the  Brocket 
site.  In  November  1983  the  Peigan  Band  presented  a position  to  the  Minister 
of  the  Environment  describing  its  expected  economic  compensation  if  the  dam 
were  to  be  built  at  the  Brocket  site. 

On  August  8,  1984  the  Premier  of  Alberta  announced  the  government's 
decision  to  proceed  with  construction  of  the  dam  at  the  Three  Rivers  site. 
Before  that  announcement  was  made,  however,  the  dam  proposal  was  reviewed  by 
the  Regional  Screening  and  Co-ordinating  Committee  ("R.S.C.C.") , a committee 
of  the  federal  Department  of  the  Environment.  The  purpose  of  the  R.S.C.C.  was 
to  ensure  that  proposals  that  may  affect  federal  areas  of  concern  are 
subjected  to  environmental  review,  and  it  actively  followed  the  progress  of 
the  dam  proposal  until  it  was  decided  that  the  dam  would  not  be  built  on 
Indian  land. 

Following  the  Three  Rivers  site  announcement,  Alberta  commenced  the 
design  of  the  dam  and  launched  an  "Environmental  Mitigation/Opportunities 
Action  Plan"  which  spawned  further  environmental  studies  and  public  meetings. 
The  provincial  Department  of  the  Environment  opened  a project  information 
office  close  to  the  Three  Rivers  site  to  answer  public  enquiries.  Several 
subcommittees  were  established  by  the  Municipal  District  of  Pincher  Creek  to 
provide  input  to  the  Alberta  Department  of  the  Environment  on  areas  of  local 
concern,  including  land  use,  fish  and  wildlife,  recreation,  and  agriculture. 
In  addition,  the  provincial  Minister  of  the  Environment  ordered  the 
appointment  of  a Local  Advisory  Committee  to  advise  the  Minister  on  such 
matters  as  road  relocation,  fish  and  wildlife  concerns,  and  recreational 
opportunities.  After  gathering  information  from  public  meetings,  the 
Committee  submitted  a report  to  the  Minister  with  recommendations  concerning 
fisheries,  wildlife,  historical  resources,  agriculture,  recreation  and 
transportation  systems. 

In  1987  the  federal  R.S.C.C.  once  again  became  involved  in  the  project  at 
the  request  of  the  Department  of  Indian  and  Northern  Affairs  to  study  its 
impact  on  federal  interests,  particularly  on  the  Peigan  Indian  Reserve  located 
approximately  12  kilometres  downstream  from  the  dam  site.  Alberta  had  already 
provided  the  Peigans  with  funding  to  conduct  an  independent  study  of  the 
project's  effect  on  the  Reserve  and  its  inhabitants.  The  Peigan  report  was 
submitted  to  the  provincial  Minister  of  the  Environment  in  February  1987.  It 
addressed  such  subjects  as  irrigation,  surface  and  ground  water 
considerations,  dam  safety,  fisheries  assessment,  and  spiritual  and  cultural 
assessment.  The  report  prepared  at  the  behest  of  the  R.S.C.C.  in  July  1987 
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concluded  that  the  project's  effects  on  the  Reserve  would  be  either  favourable 
or  mitigable,  but  did  note  the  possibility  of  negative  environmental  impacts 
affecting  the  Reserve  — i.e.,  increased  dust  storms,  increased  mercury  levels 
in  fish  and  the  extinction  of  flood  plain  cottonwood  forests. 

I come  now  to  a step  of  prime  importance  in  this  action.  On  March  10, 
1986  the  Alberta  Department  of  the  Environment  applied  to  the  federal  Minister 
of  Transport  for  approval  of  the  work  under  s.  5 of  the  Navigable  Waters 
Protection  Act.  That  provision  provides  that  no  work  is  to  be  built  in 
navigable  waters  without  the  prior  approval  of  the  Minister.  In  assessing  the 
application,  the  Minister  considered  the  project's  effect  on  marine  navigation 
and  approved  the  application  on  September  18,  1987  subject  to  certain 
conditions  relating  to  marine  navigation.  I underline,  however,  that  he  did 
not  subject  the  application  to  an  assessment  under  the  Guidelines  Order.  As 
we  shall  see,  whether  he  should  have  done  so  raises  several  of  the  major 
issues  in  this  appeal. 

It  is  not  until  after  this  transpired  that  the  respondent  Society  came 
into  the  picture.  The  Society  was  incorporated  on  September  8,  1987  to  oppose 
the  project  and  became  aware  of  the  approval  granted  by  the  Minister  of 
Transport  on  February  16,  1988.  However,  earlier  efforts  to  check  the 
progress  of  the  development  had  been  made  by  certain  individuals  who  later 
became  members  of  the  Society  on  its  formation.  Thus  in  the  summer  of  1987 
the  Southern  Alberta  Environmental  Group  had  written  a letter  to  the  Minister 
of  Fisheries  and  Oceans  asking  that  an  initial  assessment  be  conducted  under 
the  Guidelines  Order.  The  request  was  refused  for  the  reason  that  the 
potential  problems  were  being  addressed  and  because  of  the  "long-standing 
administrative  arrangements  that  are  in  place  for  the  management  of  fisheries 
in  Alberta".  This,  like  the  Minister  of  Transport's  action  described  earlier, 
plays  an  important  part  in  the  legal  arguments  that  were  subsequently  made. 
Another  early  effort  came  on  December  3,  1987  when  the  respondent  Society 
wrote  to  the  Minister  of  the  Environment  asking  that  the  matter  be  subjected 
to  the  Guidelines  Order  but  again  the  request  was  declined,  this  time 
principally  on  the  grounds  that  the  dam  project  fell  primarily  within 
provincial  jurisdiction  and  that  Environment  Canada  was  satisfied  that 
Alberta's  proposed  mitigation  plan  would  remedy  any  detrimental  effects  on  the 
fisheries.  The  Society  tried  once  again  to  have  the  Minister  of  the 
Environment  invoke  the  Guidelines  Order  on  February  22,  1988,  but  was  turned 
down  in  June  1988  for  the  same  jurisdictional  reason. 

The  Society  was  also  busy  on  the  provincial  front  to  have  the  project 
stopped.  On  October  26,  1987  it  brought  an  application  in  the  Court  of 
Queen's  Bench  of  Alberta  to  quash  an  interim  licence  granted  under  the  Water 
Resources  Act,  R.S.A.  1980,  c.  W-5.  The  licence  was,  in  fact,  quashed  by 
order  on  December  8,  1987.  A second  interim  licence  was  granted  on  February 
5,  1988  and  the  Society  applied  in  the  Court  of  Queen's  Bench  to  have  that  one 
quashed  as  well.  However,  that  application  was  dismissed  on  April  21,  1988. 
The  Society  also  asked  the  Alberta  Energy  Resources  Conservation  Board  to 
conduct  a public  hearing  under  the  Hydro  and  Electric  Energy  Act,  R.S.A.  1980, 
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c.  H-13,  but  its  request  was  refused.  That  decision  was  affirmed  by  the 
Alberta  Court  of  Appeal.  In  August  1988  the  vice-president  of  the  Society 
swore  an  information  before  a justice  of  the  peace  alleging  that  an  offence 
had  been  committed  against  the  federal  Fisheries  Act  but  the  Attorney  General 
for  Alberta  stayed  the  proceedings. 

The  contract  for  construction  of  the  dam  was  awarded  in  February  1988, 
and  as  of  March  31,  1989  the  dam  was  40  percent  complete.  The  present  action 
was  commenced  on  April  21,  1989  in  the  Trial  Division  of  the  Federal  Court, 
[1990]  1 F.C.  248.  In  the  action,  the  Society  sought  an  order  in  the  nature 
of  certiorari  to  quash  the  approval  granted  by  the  Minister  of  Transport  as 
well  as  an  order  in  the  nature  of  mandamus  requiring  the  Minister  of  Transport 
and  the  Minister  of  Fisheries  and  Oceans  to  comply  with  the  Guidelines  Order. 
Jerome  A.C.J.  dismissed  the  application  but  the  Society's  appeal  to  the 
Federal  Court  of  Appeal  was  successful,  [1990]  2 F.C.  18.  This  Court  granted 
leave  to  appeal  on  September  13,  1990,  [1990]  2 S.C.R.  x. 

Legislation 

Before  going  further,  it  will  be  useful  to  set  forth  the  major  parts  of 
the  relevant  legislation.  The  Department  of  the  Environment  Act  reads  in 
relevant  part: 

4.  (1)  The  powers,  duties  and  functions  of  the  Minister  extend  to  and 
include  all  matters  over  which  Parliament  has  jurisdiction,  not  by  law 
assigned  to  any  other  department,  board  or  agency  of  the  Government  of  Canada, 
relating  to 

(a)  the  preservation  and  enhancement  of  the  quality  of  the  natural 
environment,  including  water,  air  and  soil  quality; 


5.  The  Minister,  in  exercising  his  powers  and  carrying  out  his  duties  and 
functions  under  section  4,  shall 

(a)  initiate,  recommend  and  undertake  programs,  and  coordinate  programs 
of  the  Government  of  Canada  that  are  designed 

(i)  to  promote  the  establishment  or  adoption  of  objectives  or 
standards  relating  to  environmental  quality,  or  to  control 
pollution, 

(ii)  to  ensure  that  new  federal  projects,  programs  and  activities 
are  assessed  early  in  the  planning  process  for  potential  adverse 
effects  on  the  quality  of  the  natural  environment  and  that  a further 
review  is  carried  out  of  those  projects,  programs,  and  activities 
that  are  found  to  have  probable  significant  adverse  effects,  and  the 
results  thereof  taken  into  account,  and 
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(iii)  to  provide  to  Canadians  environmental  information  in  the 
public  interest; 

(b)  promote  and  encourage  the  institution  of  practices  and  conduct 
leading  to  the  better  preservation  and  enhancement  of  environmental 
quality,  and  cooperate  with  provincial  governments  or  agencies  thereof, 
or  any  bodies,  organization  or  persons,  in  any  programs  having  similar 
objects;  and 

(c)  advise  the  heads  of  departments,  boards  and  agencies  of  the 
Government  of  Canada  on  all  matters  pertaining  to  the  preservation  and 
enhancement  of  the  quality  of  the  natural  environment. 

6.  For  the  purposes  of  carrying  out  his  duties  and  functions  related  to 
environmental  quality,  the  Minister  may,  by  order,  with  the  approval  of 
the  Governor  in  Council,  establish  guidelines  for  use  by  departments, 
boards  and  agencies  of  the  Government  of  Canada  and,  where  appropriate, 
by  corporations  named  in  Schedule  III  to  the  Financial  Administration  Act 
and  regulatory  bodies  in  the  exercise  of  their  powers  and  the  carrying 
out  of  their  duties  and  functions. 


Pursuant  to  s.  6,  the  Minister,  by  order,  with  the  approval  of  the 
Governor  in  Council,  established  the  Guidelines  Order.  It  reads  in  relevant 
part  as  follows: 

2.  In  these  Guidelines, 


"initiating  department"  means  any  department  that  is,  on  behalf  of  the 
Government  of  Canada,  the  decision  making  authority  for  a proposal; 


"proponent"  means  the  organization  or  the  initiating  department  intending  to 
undertake  a proposal ; 

"proposal"  includes  any  initiative,  undertaking  or  activity  for  which  the 
Government  of  Canada  has  a decision  making  responsibility. 

3.  The  Process  shall  be  a self  assessment  process  under  which  the 
initiating  department  shall,  as  early  in  the  planning  process  as  possible  and 
before  irrevocable  decisions  are  taken,  ensure  that  the  environmental 
implications  of  all  proposals  for  which  it  is  the  decision  making  authority 
are  fully  considered  and  where  the  implications  are  significant,  refer  the 
proposal  to  the  Minister  for  public  review  by  a Panel. 
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6.  These  Guidelines  shall  apply  to  any  proposal 

(a)  that  is  to  be  undertaken  directly  by  an  initiating  department; 

(b)  that  may  have  an  environmental  effect  on  an  area  of  federal 
responsibility; 

(c)  for  which  the  Government  of  Canada  makes  a financial  commitment;  or 

(d)  that  is  located  on  lands,  including  the  offshore,  that  are 
administered  by  the  Government  of  Canada. 

Reference  must  also  be  made  to  s.  5 of  the  Navigable  Waters  Protection 
Act  which  reads  as  follows: 

5.  (1)  No  work  shall  be  built  or  placed  in,  on,  over,  under,  through  or 

across  any  navigable  water  unless 

(a)  the  work  and  the  site  and  plans  thereof  have  been  approved  by  the 
Minister,  on  such  terms  and  conditions  as  the  Minister  deems  fit,  prior 
to  commencement  of  construction; 

(b)  the  construction  of  the  work  is  commenced  within  six  months  and 
completed  within  three  years  after  the  approval  referred  to  in  paragraph 
(a)  or  within  such  further  period  as  the  Minister  may  fix;  and 

(c)  the  work  is  built,  placed  and  maintained  in  accordance  with  the 
plans,  the  regulations  and  the  terms  and  conditions  set  out  in  the 
approval  referred  to  in  paragraph  (a). 

Judicial  History 


Trial  Division 

Jerome  A.C.J.  identified  the  four  main  issues  in  the  action  as  follows: 
(1)  the  standing  of  the  applicant  to  bring  the  application;  (2)  whether  the 
federal  Ministers  named  were  bound  to  invoke  the  Guidelines  Order;  (3)  the 
applicability  of  Canadian  Wildlife  Federation  Inc.  v.  Canada  (Minister  of  the 
Environment),  [1989]  3 F.C.  309  (T.D.),  aff'd  (1989),  99  N.R.  72  (F.C.A.),  to 
the  facts  of  this  case;  and  (4)  whether  he  should  exercise  his  discretion  to 
grant  the  remedies  sought.  He  dealt  with  the  first  issue  by  simply  assuming, 
without  deciding,  that  the  Society  had  the  requisite  standing  to  bring  the 
application. 

With  respect  to  the  Guidelines  Order,  Jerome  A.C.J.  first  held  that  the 
Minister  of  Transport  was  not  bound  to  apply  it  in  assessing  the  application 
under  the  Navigable  Waters  Protection  Act,  and  indeed  he  found  that  the 
Minister  would  have  exceeded  his  jurisdiction  had  he  invoked  the  Guidelines 
Order.  The  reasoning  was  that  the  Act  sets  out  no  requirement  for 
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environmental  review  but  instead  confines  the  Minister  to  consider  only 
factors  affecting  marine  navigation.  Similarly,  the  Minister  of  Fisheries  and 
Oceans  was  without  jurisdiction  to  apply  the  Guidelines  Order  because  his 
department  had  not  undertaken  a project.  In  the  alternative,  if  the 
Guidelines  Order  could  be  said  to  apply  to  provincially  initiated  projects,  it 
would  only  apply  where  a federal  department  received  a "proposal"  requiring 
its  approval.  As  the  Fisheries  Act  did  not  contemplate  an  approval  procedure 
for  a permit  or  licence,  the  Guidelines  Order  did  not  apply.  Nor  were 
environmental  factors  raised  under  either  the  Fisheries  Act  or  the  Department 
of  Fisheries  and  Oceans  Act,  R.S.C.,  1985,  c.  F-15. 

Jerome  A.C.J.  then  turned  to  the  Canadian  Wildlife  case.  In  that  case, 
which  I shall  discuss  with  more  particularity  later,  the  Federal  Court  of 
Appeal  had  held  that  before  the  project  in  question  there,  the  Rafferty- 
Alameda  Dam,  could  be  undertaken,  it  was  necessary  to  obtain  the  approval  of 
the  Minister  of  the  Environment.  Jerome  A.C.J.  distinguished  that  case  on  two 
grounds.  First,  the  case  involved  authorization  under  the  International  River 
Improvements  Act,  R.S.C.,  1985,  c.  1-20,  which  required  prior  approval  from 
the  Minister  of  the  Environment,  as  opposed  to  the  instant  case  where  approval 
may  be  granted  under  the  Navigable  Waters  Protection  Act  after  the  project  is 
commenced.  Second,  the  Rafferty-Alameda  project  involved  the  Minister  of  the 
Environment  whose  statutory  duties  under  the  Department  of  the  Environment  Act 
included  consideration  of  environmental  factors. 

Lastly,  on  the  issue  of  the  discretionary  nature  of  the  relief  sought, 
Jerome  A.C.J.  found  against  the  Society  because  of  delay  and  the  unnecessary 
duplication  that  would  result.  Between  the  grant  of  approval  on  September  18, 
1987  and  the  commencement  of  this  action  on  April  21,  1989,  he  noted,  no  steps 
had  been  taken  to  quash  the  approval  and  compel  the  application  of  the 
Guidelines  Order.  By  the  time  the  action  was  started  the  project  was  40 
percent  complete.  Furthermore,  Alberta  had  already  conducted  an  extensive 
environmental  review  of  the  project  and  had  "identified  every  possible  area  of 
environmental  social  concern  and  ha[d]  given  every  citizen,  including  the 
members  of  the  applicant  organization,  ample  opportunity  to  voice  their  views 
and  to  mobilize  their  opposition"  (pp.  273-74).  That  being  so,  applying  the 
Guidelines  Order  would  be  needlessly  repetitive.  Accordingly,  he  dismissed 
the  application. 

The  Society  then  launched  an  appeal  to  the  Federal  Court  of  Appeal. 


Court  of  Appeal 

Stone  J.A.,  writing  for  the  court,  began  by  noting  that  the  Oldman  River 
Dam  may  have  an  environmental  effect  on  at  least  three  areas  of  federal 
responsibility,  namely  fisheries,  Indians  and  Indian  lands.  He  disagreed  with 
the  view  that  the  Minister  of  Transport  was  restricted  to  considering  matters 
affecting  marine  navigation  only.  He  found  that  the  dam  project  fell  within 
the  ambit  of  the  Guidelines  Order  and  that  the  Department  of  Transport  was  an 
"initiating  department"  for  the  purposes  of  the  Guidelines  Order  thereby 
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engaging  the  application  of  the  Guidelines  Order.  Stone  J.A.  referred  to  the 
Canadian  Wildlife  case  for  authority  that  the  Guidelines  Order  was  a law  of 
general  application,  and  as  such  imposed  on  the  Minister  a "superadded"  duty 
over  and  above  his  other  statutory  powers.  Nor  was  there  any  conflict  between 
the  requirement  for  an  initial  assessment  "as  early  in  the  planning  process  as 
possible  and  before  irrevocable  decisions  are  taken"  in  the  Guidelines  Order, 
and  the  remedial  power  under  s.  6 of  the  Navigable  Waters  Protection  Act  to 
grant  approval  after  the  commencement  of  construction.  That  power,  he  held, 
is  an  exception  to  the  general  rule  in  s.  5 of  the  Act  requiring  approval 
prior  to  construction,  and  in  exercising  his  discretion  to  grant  approval 
after  commencement,  the  Minister  is  not  precluded  from  applying  the  Guidelines 
Order. 

Stone  J.A.  next  turned  to  the  question  whether  the  Minister  of  Fisheries 
and  Oceans  was  compelled  to  apply  the  Guidelines  Order.  He  first  considered 
whether  the  Minister  had  been  seized  with  a "proposal"  as  defined  in  the  Act 
so  as  to  make  him  subject  to  the  Guidelines  Order.  He  concluded  in  the 
affirmative.  "Proposal",  in  Stone  J.A.'s  view,  is  there  used  in  a far  broader 
sense  than  its  ordinary  meaning.  In  particular  it  is  not  limited  to  something 
in  the  nature  of  an  application.  An  application  is  but  one  way  in  which  an 
"initiative,  undertaking  or  activity"  can  come  to  the  attention  of  the 
Minister  but  it  is  not  the  only  way.  Another  way  is  for  an  individual  to 
request  that  the  Minister  take  action  under  the  appropriate  statute,  as  was 
done  here,  and  since  the  Minister  was  aware  of  an  initiative  within  a federal 
area  of  responsibility,  there  was  a "proposal"  as  defined  in  the  Guidelines 
Order.  Moreover,  the  Minister's  decision  not  to  intervene  constituted  him  as 
a "decision  making  authority"  and  thus  triggered  his  obligations  under  the 
Guidelines  Order. 

Stone  J.A.  then  dealt  with  the  issue  of  discretion  and  reviewed  the 
relevant  principles  which  apply  to  an  appellate  court  interfering  with  a trial 
judge's  exercise  of  discretion.  Shortly  put,  such  interference  is  not 
warranted  absent  a finding  that  the  trial  judge  proceeded  on  an  erroneous 
principle  or  a misapprehension  of  the  facts,  or  where  the  order  is  not  just 
and  reasonable.  Parenthetically,  and  by  way  of  footnote.  Stone  J.A.  was  of 
the  view  that  refusing  to  grant  prerogative  relief  on  the  ground  of  delay  was 
not  "well-founded  in  principle",  because  the  delay  was  explained  by  the  facts, 
especially  that  the  respondent  did  not  become  aware  of  the  approval  granted  by 
the  Minister  of  Transport  until  only  two  months  before  the  action  was 
commenced.  Further,  the  respondent  was  otherwise  engaged  in  challenging  the 
provincial  licence  issued,  and  it  was  not  until  the  eve  of  this  action  that 
the  Trial  Division  of  the  Federal  Court  handed  down  its  decision  in  the 
Canadian  Wildlife  case  holding  that  the  Guidelines  Order  was  binding  on  the 
Minister  of  the  Environment. 

As  to  the  unnecessary  duplication  that  could  result  from  granting  the 
relief  sought.  Stone  J.A.  found  that  the  provincial  environmental  review 
process  was  deficient  in  two  respects  when  contrasted  with  the  environmental 
impact  assessment  required  by  the  Guidelines  Order.  First,  the  provincial 
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legislation  did  not  place  the  same  emphasis  on  public  participation  in  the 
process  as  the  Guidelines  Order.  Secondly,  there  was  nothing  in  the 
provincial  legislation  requiring  the  same  degree  of  independence  of  the  review 
panel . 

The  last  issue  addressed  by  Stone  J.A.  that  has  been  raised  in  this 
appeal  is  whether  the  Navigable  Waters  Protection  Act  binds  the  Crown  in  right 
of  Alberta.  Referring  to  this  Court's  decision  in  Alberta  Government 
Telephones  v.  Canada  (Canadian  Radio-television  and  Telecommunications 

Commission),  [1989]  2 S.C.R.  225,  he  held  that  the  Act,  especially  s.  4 when 

read  in  context,  evidenced  an  intention  to  bind  the  Crown.  Furthermore,  the 
purpose  of  the  Act  would  be  wholly  frustrated  if  the  Crown  were  not  bound,  it 
being  well  known  that  many  obstructions  placed  in  navigable  waters  are 
sponsored  by  government. 

As  a result  the  appeal  was  allowed,  the  approval  was  quashed  and  the 
Ministers  of  Transport  and  Fisheries  and  Oceans  ordered  to  comply  with  the 
Guidelines  Order. 

The  Appeal  to  this  Court 

As  earlier  noted,  leave  to  appeal  to  this  Court  was  sought  and  granted, 
and  the  Chief  Justice  stated  the  following  constitutional  question  on  October 
29,  1990: 

Is  the  Environmental  Assessment  and  Review  Process  Guidelines  Order,  SOR/84- 
467,  so  broad  as  to  offend  ss.  92  and  92A  of  the  Constitution  Act,  1867  and 
therefore  constitutionally  inapplicable  to  the  Oldman  River  Dam  owned  by  the 
appellant.  Her  Majesty  the  Queen  in  right  of  Alberta? 

Interventions  were  then  filed  by  the  Attorneys  General  of  Quebec,  New 
Brunswick,  Manitoba,  British  Columbia,  Saskatchewan  and  Newfoundland  and  the 
Minister  of  Justice  of  the  Northwest  Territories,  and  a number  of 
environmental  groups,  namely  the  Sierra  Legal  Defence  Fund,  the  Canadian 
Environmental  Law  Association,  the  Sierra  Club  of  Western  Canada,  the  Cultural 
Survival  (Canada),  Friends  of  the  Earth  and  the  Alberta  Wilderness 
Association,  as  well  as  several  Indian  organizations,  namely,  the  National 
Indian  Brotherhood  and  the  Assembly  of  First  Nations,  the  Dene  Nation  and  the 
Metis  Association  of  the  Northwest  Territories,  and  the  Native  Council  of 
Canada  (Alberta). 

Issues 


The  many  issues  arising  in  this  appeal  have  been  variously  ordered  by  the 
parties  in  their  written  submissions,  but  I prefer  to  deal  with  them  as 
follows: 


1.  Statutory  Validity  of  the  Guidelines  Order 


552 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


a.  Is  the  Guidelines  Order  authorized  by  s.  6 of  the  Department  of  the 
Environment  Act? 

b.  Is  the  Guidelines  Order  inconsistent  with  the  Navigable  Waters 
Protection  Act  and  the  Fisheries  Act? 

2.  Obligation  of  the  Ministers  to  Comply  with  the  Guidelines  Order 

a.  Does  s.  4(1)  of  the  Department  of  the  Environment  Act  preclude  the 
application  of  the  Guidelines  Order  to  the  Ministers? 

b.  Does  the  Guidelines  Order  apply  to  projects  other  than  new  federal 
projects? 

c.  Are  the  Ministers  "initiating  departments"? 

d.  Is  the  Navigable  Waters  Protection  Act  binding  on  the  Crown  in  right 
of  Alberta? 

3.  Constitutional  Question 

Is  the  Guidelines  Order  so  broad  as  to  offend  ss.  92  and  92A  of  the 
Constitution  Act«  1867  and  therefore  constitutionally  inapplicable  to  the 
Oldman  River  Dam  owned  by  Alberta? 

4.  Discretion 

Did  the  Federal  Court  of  Appeal  err  in  interfering  with  the 
discretion  of  Jerome  A.C.J.  whereby  he  declined  to  grant  the  remedies 
sought? 

Statutory  Validity  of  the  Guidelines  Order 


Is  the  Guidelines  Order  Authorized  by  s.  6 of  the  Department  of  the 

Environment  Act? 


The  appellant  Alberta  argued  that  the  Guidelines  Order  is  ultra  vires 
because  it  does  not  fall  within  the  scope  of  the  powers  conferred  under  its 
enabling  legislation,  s.  6 of  the  Department  of  the  Environment  Act.  For 
convenience,  I shall  repeat  this  provision: 

6.  For  the  purposes  of  carrying  out  his  duties  and  functions  related  to 
environmental  guality,  the  Minister  may,  by  order,  with  the  approval  of 
the  Governor  in  Council,  establish  guidelines  for  use  by  departments, 
boards  and  agencies  of  the  Government  of  Canada  and,  where  appropriate, 
by  corporations  named  in  Schedule  III  to  the  Financial  Administration  Act 
and  regulatory  bodies  in  the  exercise  of  their  powers  and  the  carrying 
out  of  their  duties  and  functions. 
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The  principal  ground  on  which  it  is  contended  that  the  Guidelines  Order 
is  invalid  is  that  by  using  the  term  "guidelines"  s.  6 does  not  empower  the 
enactment  of  mandatory  subordinate  legislation,  but  instead  only  contemplates 
a purely  administrative  directive  not  intended  to  be  legally  binding  on  those 
to  whom  it  is  addressed.  There  is  of  course  no  doubt  that  the  power  to  make 
subordinate  legislation  must  be  found  within  the  four  corners  of  its  enabling 
statute,  and  it  is  there  that  one  must  turn  to  determine  if  the  Act  can 
support  delegated  legislation  of  a mandatory  nature,  the  non-compliance  with 
which  can  found  prerogative  relief. 

This  issue  was  addressed  in  Canadian  Wildlife,  supra.  In  that  case  the 
applicant  challenged  the  issuance  of  a licence  by  the  Minister  of  the 
Environment  under  the  International  River  Improvements  Act  and  sought  an  order 
in  the  nature  of  certiorari  quashing  the  licence,  and  mandamus  requiring  the 
Minister  to  comply  with  the  Guidelines  Order.  In  the  Trial  Division,  Cullen 
J.  found  that  the  Guidelines  Order  is  an  enactment  or  regulation  as  defined  in 
s.  2(1)  of  the  Interpretation  Act,  R.S.C.,  1985,  c.  1-21,  which  provides: 

2.  (1)  In  this  Act, 


"enactment"  means  an  Act  or  regulation  or  any  portion  of  an  Act  or 
regulation; 


"regulation"  includes  an  order,  regulation,  rule,  rule  of  court,  form, 
tariff  of  costs  or  fees,  letters  patent,  commission,  warrant, 
proclamation,  by-law,  resolution  or  other  instrument  issued,  made  or 
establ ished 

(a)  in  the  execution  of  a power  conferred  by  or  under  the  authority  of 
an  Act,  or 

(b)  by  or  under  the  authority  of  the  Governor  in  Council; 

Cullen  J.  then  concluded,  at  p.  322: 

Therefore,  EARP  Guidelines  Order  is  not  a mere  description  of  a policy  or 
programme;  it  may  create  rights  which  may  be  enforceable  by  way  of 
mandamus  (see  Young  v.  Minister  of  Employment  and  Immigration  (1987),  8 
F.T.R.  218  (F.C.T.D.)  at  page  221). 

In  the  Court  of  Appeal,  Hugessen  J.A.  relied  on  both  the  English  and 
French  versions  of  s.  6 of  the  Department  of  the  Environment  Act  to  find  that 
it  was  capable  of  supporting  a power  to  enact  binding  subordinate  legislation. 
"The  word  'guidelines'",  he  stated,  "in  itself  is  neutral  in  this  regard." 
Turning  then,  to  the  question  whether  the  Guidelines  were  so  written  as  to 
make  them  mandatory,  he  observed,  at  pp.  73-74: 
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Finally,  there  is  nothing  in  the  text  of  the  Guidelines  themselves  which 
indicates  that  they  are  not  mandatory;  on  the  contrary,  the  repeated  use 
of  the  word  "shall"  . . . throughout,  and  particularly  in  ss.  6,  13  and 
20,  indicates  a clear  intention  that  the  Guidelines  shall  bind  all  those 
to  whom  they  are  addressed,  including  the  Minister  of  the  Environment 
himself. 

I would  agree  with  him  on  both  points.  The  first  question  depends  on 
legislative  intent.  The  guidelines  under  the  Act  reviewed  by  this  Court  in 
the  Reference  re  Anti-Inflation  Act,  [1976]  2 S.C.R.  373,  for  example,  were 
clearly  mandatory  in  nature.  I am  satisfied  that  s.  6 of  the  Act  can  sustain 
the  enactment  of  mandatory  guidelines,  and  that  the  Guidelines  as  framed  are 
mandatory  in  nature. 

There  is  nothing  here  to  indicate  that  the  Guidelines  Order  is  merely 
another  form  of  administrative  directive  which  cannot  confer  enforceable 
rights,  as  was  the  case  in  Martineau  v.  Matsqui  Institution  Inmate 
Disciplinary  Board,  [1978]  1 S.C.R.  118.  In  Martineau  the  issue  was  whether  a 
directive  concerning  the  discipline  of  inmates,  authorized  by  s.  29(3)  of  the 
Penitentiary  Act,  R.S.C.  1970,  c.  P-6,  was  "law"  within  the  wording  of  s.  28 
of  the  Federal  Court  Act,  S.C.  1970-71-72,  c.  1,  and  thus  gave  the  Federal 
Court  jurisdiction  to  review  a disciplinary  order  made  by  the  Board.  This 
Court,  by  majority,  held  that  the  directive  was  not  "law"  within  s.  28,  Pigeon 
J.  noting,  at  p.  129: 

It  is  significant  that  there  is  no  provision  for  penalty  and,  while  they 
are  authorized  by  statute,  they  are  clearly  of  an  administrative,  not  a 
legislative,  nature.  It  is  not  in  any  legislative  capacity  that  the 
Commissioner  is  authorized  to  issue  directives  but  in  his  administrative 

capacity.  I have  no  doubt  that  he  would  have  the  power  of  doing  it  by 
virtue  of  his  authority  without  express  legislative  enactment.  [Emphasis 
added. ] 

There  is  little  doubt  that  ordinarily  a Minister  has  an  implicit  power  to 
issue  directives  to  implement  the  administration  of  a statute  for  which  he  is 
responsible;  see  for  example  Maple  Lodge  Farms  Ltd,  v.  Government  of  Canada, 
[1982]  2 S.C.R.  2.  It  is  also  clear  that  a violation  of  such  directives  will 
only  give  rise  to  administrative  rather  than  judicial  sanction  because  they  do 
not  have  the  full  force  of  law. 

Here  though  we  are  dealing  with  a directive  that  is  not  merely  authorized 
by  statute,  but  one  that  is  required  to  be  formally  enacted  by  "order",  and 
promulgated  under  s.  6 of  the  Department  of  the  Environment  Act,  with  the 
approval  of  the  Governor  in  Council.  That  is  in  striking  contrast  with  the 
usual  internal  ministerial  policy  guidelines  intended  for  the  control  of 
public  servants  under  the  minister's  authority.  To  my  mind  this  is  a vital 
distinction.  Its  effect  is  thus  described  by  R.  Dussault  and  L.  Borgeat  in 
Administrative  Law  (2nd  ed.  1985),  vol.  1,  at  pp.  338-39: 
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When  a government  considers  it  necessary  to  regulate  a situation  through 
norms  of  behaviour,  it  may  have  a law  passed  or  make  a regulation  itself, 
or  act  administratively  by  means  of  directives.  In  the  first  case,  it  is 
bound  by  the  formalities  surrounding  the  legislative  or  regulatory 
process;  conversely,  it  knows  that  once  these  formalities  have  been 
observed,  the  new  norms  will  come  within  a framework  of  "law"  and  that  by 
virtue  of  the  Rule  of  Law  they  will  be  applied  by  the  courts.  In  the 
second  case,  that  is,  when  it  chooses  to  proceed  by  way  of  directives, 
whether  or  not  they  are  authorized  by  legislation,  it  opts  instead  for  a 
less  formalized  means  based  upon  hierarchical  authority,  to  which  the 
courts  do  not  have  to  ensure  obedience.  To  confer  upon  a directive  the 
force  of  a regulation  is  to  exceed  legislative  intent.  It  is  said  that 
the  Legislature  does  not  speak  without  a purpose;  its  implicit  wish  to 
leave  a situation  outside  the  strict  framework  of  "law"  must  be 
respected. 

The  word  "guidelines"  cannot  be  construed  in  isolation;  s.  6 must  be  read  as  a 
whole.  When  so  read  it  becomes  clear  that  Parliament  has  elected  to  adopt  a 
regulatory  scheme  that  is  "law",  and  thus  amenable  to  enforcement  through 
prerogative  relief. 

Alberta  also  argues  that  the  Guidelines  Order  is  ultra  vires  on  the 
ground  that  the  scope  of  the  subject  matter  covered  in  the  delegated 
legislation  goes  far  beyond  that  authorized  by  the  Department  of  the 
Environment  Act.  More  specifically,  it  contends  that  the  authority  to 
establish  guidelines  for  the  purposes  of  carrying  out  the  Minister's  duties 
related  to  "environmental  quality"  does  not  comprehend  a process  of 
environmental  impact  assessment,  such  as  found  in  the  Guidelines  Order,  in 
which  the  decision  maker  is  required  to  take  into  account  socio-economic 
considerations.  Rather,  it  is  argued,  the  Act  only  permits  the  enactment  of 
delegated  legislation  that  is  strictly  concerned  with  matters  relating  to 
environmental  quality  as  understood  in  a physical  sense. 

I cannot  accept  that  the  concept  of  environmental  quality  is  confined  to 
the  biophysical  environment  alone;  such  an  interpretation  is  unduly  myopic  and 
contrary  to  the  generally  held  view  that  the  "environment"  is  a diffuse 
subject  matter;  see  R.  v.  Crown  Zellerbach  Canada  Ltd.,  [1988]  1 S.C.R.  401. 
The  point  was  made  by  the  Canadian  Council  of  Resource  and  Environment 
Ministers,  following  the  "Brundtland  Report"  of  the  World  Commission  on 
Environment  and  Development,  in  the  Report  of  the  National  Task  Force  on 
Environment  and  Economy,  September  24,  1987,  at  p.  2: 

Our  recommendations  reflect  the  principles  that  we  hold  in  common 
with  the  World  Commission  on  Environment  and  Development  (WCED). 
These  include  the  fundamental  belief  that  environmental  and  economic 
planning  cannot  proceed  in  separate  spheres.  Long-term  economic 
growth  depends  on  a healthy  environment.  It  also  affects  the 
environment  in  many  ways.  Ensuring  environmentally  sound  and 
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sustainable  economic  development  requires  the  technology  and  wealth 
that  is  generated  by  continued  economic  growth.  Economic  and 
environmental  planning  and  management  must  therefore  be  integrated. 

Surely  the  potential  consequences  for  a community's  livelihood,  health  and 
other  social  matters  from  environmental  change  are  integral  to  decision-making 
on  matters  affecting  environmental  quality,  subject,  of  course,  to  the 
constitutional  imperatives,  an  issue  I will  address  later. 

I have  therefore  concluded  that  the  Guidelines  Order  has  been  validly 
enacted  pursuant  to  the  Department  of  the  Environment  Act,  and  is  mandatory  in 
nature. 

Inconsistency  With  the  Navigable  Waters  Protection  Act  and  Fisheries  Act 

The  appellants  Alberta  and  the  federal  Ministers  argue  that  the 
Guidelines  Order  is  inconsistent  with  and  therefore  must  yield  to  the 
requirements  of  the  Navigable  Waters  Protection  Act  for  obtaining  an  approval 
under  s.  5 of  that  Act.  Specifically,  they  say,  the  Minister  of  Transport  is 
confined  by  the  Act  to  a consideration  of  matters  pertaining  to  marine 
navigation  alone,  and  that  the  Guidelines  Order  cannot  displace  or  add  to  the 
criteria  mentioned  in  the  Act.  Alberta  also  submits  that  the  Guidelines  Order 
is  similarly  inconsistent  with  the  Fisheries  Act,  but  for  the  reasons  set  out 
later  I do  not  find  it  necessary  to  address  that  issue. 

The  basic  principles  of  law  are  not  in  doubt.  Just  as  subordinate 
legislation  cannot  conflict  with  its  parent  legislation  (Belanger  v.  The  King 
(1916),  54  S.C.R.  265),  so  too  it  cannot  conflict  with  other  Acts  of 
Parliament  (R.  & W.  Paul,  Ltd,  v.  Wheat  Commission,  [1937]  A.C.  139  (H.L.)), 
unless  a statute  so  authorizes  (Re  George  Edwin  Gray  (1918),  57  S.C.R.  150). 
Ordinarily,  then,  an  Act  of  Parliament  must  prevail  over  inconsistent  or 
conflicting  subordinate  legislation.  However,  as  a matter  of  construction  a 
court  will,  where  possible,  prefer  an  interpretation  that  permits 

reconciliation  of  the  two.  "Inconsistency"  in  this  context  refers  to  a 

situation  where  two  legislative  enactments  cannot  stand  together;  see  Daniels 
V.  White,  [1968]  S.C.R.  517.  The  rule  in  that  case  was  stated  in  respect  of 
two  inconsistent  statutes  where  one  was  deemed  to  repeal  the  other  by  virtue 
of  the  inconsistency.  However,  the  underlying  rationale  is  the  same  as  where 
subordinate  legislation  is  said  to  be  inconsistent  with  another  Act  of 
Parliament  — there  is  a presumption  that  the  legislature  did  not  intend  to 
make  or  empower  the  making  of  contradictory  enactments.  There  is  also  some 
doctrinal  similarity  to  the  principle  of  paramountcy  in  constitutional 
division  of  powers  cases  where  inconsistency  has  also  been  defined 
in  terms  of  contradiction  --  i.e.,  "compliance  with  one  law  involves  breach  of 
the  other";  see  Smith  v.  The  Queen,  [1960]  S.C.R.  776,  at  p.  800. 

The  inconsistency  contended  for  is  that  the  Navigable  Waters  Protection 
Act  implicitly  precludes  the  Minister  of  Transport  from  taking  into 
consideration  any  matters  other  than  marine  navigation  in  exercising  his  power 
of  approval  under  s.  5 of  the  Act,  whereas  the  Guidelines  Order  requires,  at  a 
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minimum,  an  initial  environmental  impact  assessment.  The  appellant  Ministers 
concede  that  there  is  no  explicit  prohibition  against  his  taking  into  account 
environmental  factors,  but  argue  that  the  focus  and  scheme  of  the  Act  limit 
him  to  considering  nothing  other  than  the  potential  effects  on  marine 
navigation.  If  the  appellants  are  correct,  it  seems  to  me  that  the  Minister 
would  approve  of  very  few  works  because  several  of  the  "works"  falling  within 
the  ambit  of  s.  5 do  not  assist  navigation  at  all,  but  by  their  very  nature 
interfere  with,  or  impede  navigation,  for  example  bridges,  booms,  dams  and  the 
like.  If  the  significance  of  the  impact  on  marine  navigation  were  the  sole 
criterion,  it  is  difficult  to  conceive  of  a dam  of  this  sort  ever  being 
approved.  It  is  clear,  then,  that  the  Minister  must  factor  several  elements 
into  any  cost-benefit  analysis  to  determine  if  a substantial  interference  with 
navigation  is  warranted  in  the  circumstances. 

It  is  likely  that  the  Minister  of  Transport  in  exercising  his  functions 
under  s.  5 always  did  take  into  account  the  environmental  impact  of  a work,  at 
least  as  regards  other  federal  areas  of  jurisdiction,  such  as  Indians  or 
Indian  land.  However  that  may  be,  the  Guidelines  Order  now  formally  mandates 
him  to  do  so,  and  I see  nothing  in  this  that  is  inconsistent  with  his  duties 
under  s.  5.  As  Stone  J.A.  put  it  in  the  Court  of  Appeal,  it  created  a duty 
which  is  "superadded"  to  any  other  statutory  power  residing  in  him  which  can 
stand  with  that  power.  In  my  view  the  Minister's  duty  under  the  Guidelines 
Order  is  indeed  supplemental  to  his  responsibility  under  the  Navigable  Waters 
Protection  Act,  and  he  cannot  resort  to  an  excessively  narrow  interpretation 
of  his  existing  statutory  powers  to  avoid  compliance  with  the  Guidelines 
Order. 

Section  8 of  the  Guidelines  Order  already  recognizes  that  the 
environmental  impact  assessment  thereunder  will  not  apply  where  it  would 
conflict  with  other  statutory  provisions.  It  reads: 

8.  Where  a board  or  an  agency  of  the  Government  of  Canada  or  a 
regulatory  body  has  a regulatory  function  in  respect  of  a proposal,  these 
Guidelines  shall  apply  to  that  board,  agency  or  body  only  if  there  is  no 
legal  impediment  to  or  duplication  resulting  from  the  application  of 
these  Guidelines. 

A broad  interpretation  of  the  application  of  the  Guidelines  Order  is 
consistent  with  the  objectives  stated  in  both  the  Order  itself  and  its  parent 
legislation  — to  make  environmental  impact  assessment  an  essential  component 
of  federal  decision-making.  A similar  approach  has  been  followed  in  the 
United  States  with  respect  to  their  National  Environmental  Policy  Act.  As 
Pratt  J.  put  it  in  Environmental  Defense  Fund,  Inc.  v.  Mathews,  410  F.Supp. 
336  (D.D.C.  1976),  at  p.  337: 

NEPA  does  not  supersede  other  statutory  duties,  but,  to  the  extent  that 
it  is  reconcilable  with  those  duties,  it  supplements  them.  Full 
compliance  with  its  requirements  cannot  be  avoided  unless  such  compliance 
directly  conflicts  with  other  existing  statutory  duties. 
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To  hold  otherwise  would,  in  my  view,  set  at  naught  the  legislative  scheme  for 
the  protection  of  the  environment  envisaged  by  Parliament  in  enacting  the 
Department  of  the  Environment  Act,  and  in  particular  s.  6. 

Nor  do  I think  s.  3 of  the  Guidelines  Order,  which  requires  that  the 
assessment  process  be  initiated  "as  early  in  the  planning  process  as  possible 
and  before  irrevocable  decisions  are  taken",  is  in  any  way  inconsistent  with 
s.  6 of  the  Navigable  Waters  Protection  Act,  Section  6 is  largely  concerned 
with  empowering  the  Minister  to  remove  or  take  other  remedial  action  in 
relation  to  works  constructed  without  complying  with  s.  5,  but  the  appellants 
draw  attention  to  s.  6(4)  which  permits  the  Minister  to  approve  of  a work  that 
has  already  been  built.  On  this  point,  I am  in  complete  agreement  with  Stone 
J.A.  where,  at  p.  41,  he  stated: 

As  I see  it,  the  provisions  of  section  6 of  that  Act  pertain  to  the 
remedial  powers  of  the  Minister  in  deciding  what  action  he  might  take  in 
the  event  of  a failure  to  secure  a section  5 approval  prior  to  the 
commencement  of  construction.  Subsection  (4)  thereof  is  an  exception  to 
the  general  rule,  is  entirely  discretionary  and  clearly  subservient  to 
the  fundamental  requirement  set  out  in  paragraph  5(1) (a)  that  an  approval 
be  obtained  prior  to  the  commencement  of  construction.  Nor  can  I see 
anything  in  the  Guidelines  Order  that  would  prevent  the  Minister  from 
complying  with  its  terms  to  the  fullest  extent  possible  in  exercising  his 
discretion  under  subsection  6(4)  of  the  Navigable  Waters  Protection  Act. 
That  being  so,  I can  find  no  inconsistency  or  conflict  between  these  two 
pieces  of  federal  legislation. 

It  is  thus  clear  to  me  that  the  Guidelines  Order  not  only  falls  within 
the  powers  given  by  the  Department  of  the  Environment  Act,  but  is  completely 
consistent  with  the  Navigable  Waters  Protection  Act.  It  therefore  falls  to  be 
decided  whether  the  order  applies  in  the  instant  case. 


Obligation  of  the  Ministers  to  Comply  with  the  Guidelines  Order 

Section  4(1)  of  the  Department  of  the  Environment  Act 

Section  4(1) (a)  of  the  Department  of  the  Environment  Act  reads  as 
follows: 


4.  (1)  The  powers,  duties  and  functions  of  the  Minister  extend  to 
and  include  all  matters  over  which  Parliament  has  jurisdiction,  not  by 
law  assigned  to  any  other  department,  board  or  agency  of  the  Government 
of  Canada,  relating  to 

(a)  the  preservation  and  enhancement  of  the  quality  of  the  natural 
environment,  including  water,  air  and  soil  quality; 

Alberta  contends  that  by  restricting  the  Minister  of  the  Environment's 
jurisdiction  to  "matters  over  which  Parliament  has  jurisdiction,  not  by  law 
assigned  to  any  other  department,  board  or  agency  of  the  Government  of  Canada" 
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(emphasis  added),  s,  4 has  rendered  the  Guidelines  Order  inoperative  in  the 
present  case.  Because  the  Fisheries  Act  regulates  the  management  of  Canada's 
fisheries  resource,  it  is  argued,  the  Minister  of  the  Environment's 
jurisdiction  has  been  ousted  in  respect  of  all  matters  affecting  fish  habitat. 
This  argument  can  be  dealt  with  shortly.  Its  premise  entirely  misapprehends 
the  "matters"  covered  by  the  respective  pieces  of  legislation.  The  Guidelines 
Order  establishes  an  environmental  assessment  process  for  use  by  all  federal 
departments  in  the  exercise  of  their  powers  and  the  performance  of  their 
duties  and  functions,  whereas  the  Fisheries  Act  embraces  the  substantive 
matter  of  protecting  fish  and  fish  habitat.  There  is,  of  course,  a connection 
between  the  two,  but  the  crucial  difference  is  that  one  is  fundamentally 
procedural  while  the  other  is  substantive  in  nature.  Again,  the  approach 
suggested  by  the  appellants  would  make  the  power  given  by  s.  6 of  the 
Department  of  the  Environment  Act  virtually  meaningless. 

New  Federal  Projects 

Alberta  next  takes  issue  with  the  purported  application  of  the  Guidelines 
Order  to  proposals  other  than  "new  federal  projects,  programs  and  activities" 
mentioned  in  s.  5(a) (ii)  of  the  Department  of  the  Environment  Act.  That 
provision  reads: 

5.  The  Minister,  in  exercising  his  powers  and  carrying  out  his  duties  and 

functions  under  section  4,  shall 


(a)  initiate,  recommend  and  undertake  programs,  and  coordinate  programs 
of  the  Government  of  Canada  that  are  designed 


(ii)  to  ensure  that  new  federal  projects,  programs  and  activities  are 
assessed  early  in  the  planning  process  for  potential  adverse  effects  on 
the  quality  of  the  natural  environment  and  that  a further  review  is 
carried  out  of  those  projects,  programs,  and  activities  that  are  found  to 
have  probable  significant  adverse  effects,  and  the  results  thereof  taken 
into  account  ....  [Emphasis  added.] 

The  wording  of  that  subparagraph,  it  is  argued,  is  determinative  of 
Parliament's  intention  to  restrict  the  scope  of  the  Guidelines  Order  to  new 
federal  projects,  and  consequently  cannot  apply  to  any  project  that  is 
provincial ly  sponsored.  Here  again,  as  I see  it,  Alberta  seeks  to  place  an 
unduly  narrow  construction  on  the  extent  of  the  Minister  of  the  Environment's 
duties  and  functions  under  s.  6 of  the  Act.  The  Guidelines  Order  was  enacted 
under  s.  6,  not  s.  5,  and  the  powers,  duties  and  functions  of  the  Minister 
there  referred  to  encompass  matters  found  in  s.  4 as  well  as  s.  5,  including, 
inter  alia,  "the  preservation  and  enhancement  of  the  quality  of  the  natural 
environment"  (s.  4(1) (a)).  Section  6 is  thus  not  confined  to  new  projects, 
programs  and  activities.  Section  5 merely  defines  the  Minister's  minimum 
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duties  under  s.  4.  Section  4 is  much  broader.  It  is  there  that  one  finds  the 
true  range  of  the  Minister's  duties  and  functions  related  to  environmental 
quality  for  which  guidelines  may  be  established. 

Initiating  Departments 

Central  to  the  arguments  of  the  appellant  Ministers  is  whether  the 
Guidelines  Order  by  its  own  terms  has  any  application  to  the  Oldman  River  Dam 
project.  That  question  was  not  addressed  by  Alberta,  and  the  Ministers 
concede  that  the  Minister  of  Transport  is  an  "initiating"  department  but  argue 
that  the  Guidelines  Order  is  inconsistent  with  and  thus  cannot  stand  with  the 
Navigable  Waters  Protection  Act.  I have  found  the  two  enactments  compatible 
for  reasons  already  given,  so  there  remains  no  issue  between  the  parties  that 
the  provisions  of  the  Guidelines  Order  govern  the  Minister  of  Transport.  For 
the  Minister  of  Fisheries  and  Oceans,  it  is  argued  that  he  is  not  bound  to 
invoke  the  Guidelines  Order  in  the  instant  case  because  he  does  not  have 
"decision  making  authority"  pursuant  to  the  relevant  provisions  of  the 
Fisheries  Act.  Because  the  matter  of  the  Guidelines  Order's  application  was 
the  subject  of  profound  disagreement  in  the  courts  below,  I feel  that  it  is 
necessary  to  first  consider  the  terms  of  the  Guidelines  Order  to  construe  its 
general  application  provisions. 

The  starting  point,  in  my  view,  must  be  s.  6 of  the  Guidelines  Order 
which  sets  out  its  governing  principle  of  application.  It  bears  repeating 
here: 


6.  These  Guidelines  shall  apply  to  any  proposal 

(a)  that  is  to  be  undertaken  directly  by  an  initiating  department; 

(b)  that  may  have  an  environmental  effect  on  an  area  of  federal 

responsibi 1 ity; 

(c)  for  which  the  Government  of  Canada  makes  a financial  commitment;  or 

(d)  that  is  located  on  lands,  including  the  offshore,  that  are 
administered  by  the  Government  of  Canada.  [Emphasis  added.] 

There  can  be  no  serious  doubt  that  the  Oldman  River  Dam  project  may  have  an 
environmental  effect  on  an  area  of  federal  responsibility,  including  the 
matters  falling  within  s.  91  of  the  Constitution  Act,  1867  already  identified 
— i.e.,  navigation,  Indians,  lands  reserved  for  the  Indians  and  inland 
fisheries.  Thus,  the  Guidelines  Order  applies  if  the  project  here  is  a 
"proposal"  within  the  meaning  of  s.  2,  which  defines  that  term  as  follows: 


2. 


In  these  Guidelines, 
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"proposal"  includes  any  initiative,  undertaking  or  activity  for  which  the 
Government  of  Canada  has  a decision  making  responsibility.  [Emphasis 
added. ] 

If  there  is  such  a proposal,  the  Guidelines  Order  under  ss.  3 and  10 
allocates  responsibility  for  the  application  of  the  process  to  the  "initiating 
department"  to  ensure  that  it  fully  considers  the  environmental  implications 
of  a proposal  properly  before  it  and  subjects  such  proposal  to  an  initial 
assessment  to  determine  whether  there  may  be  any  potentially  adverse 
environmental  effects  from  it.  The  entity  designated  as  an  "initiating 
department"  is  also  defined  by  s.  2.  It  provides  that  an: 

2.  In  these  Guidelines, 


"initiating  department"  means  any  department  that  is,  on  behalf  of  the 
Government  of  Canada,  ;yTe  decision  making  authority  for  a proposal; 
[Emphasis  added.] 

It  has  been  argued  that  the  definite  article  "the"  in  the  definition  of 
"initiating  department",  as  contrasted  with  the  indefinite  article  "a"  used  in 
the  definition  of  "proposal",  may  evince  an  intention  to  narrow  the  scope  of 
the  application  of  the  Guidelines  Order  to  projects  where  the  federal 
government  is  the  predominant  or  sole  decision-making  authority;  see  for 
example  C.  J.  Gillespie,  "Enforceable  Rights  from  Administrative  Guidelines?" 
(1989-1990),  3 C.J.A.L.P.  204.  I do  not  agree.  As  I see  it,  the  only 
consequence  of  shifting  from  the  indefinite  in  "proposal"  to  the  definite  in 
"initiating  department"  is  to  designate  the  particular  emanation  of  the 
Government  of  Canada  that  is  charged  with  the  implementation  of  the  Guidelines 
Order  once  it  has  been  determined  that  the  federal  government  has  a decision- 
making responsibility. 

In  Angus  v.  Canada,  [1990]  3 F.C.  410  (C.A.),  Decary  J.A.  adopted  a 
similar  approach  to  construing  the  Guidelines  Order  but  in  a different 
context.  There  the  issue  was  whether  the  Guidelines  Order  applied  to  an  order 
in  council  issued  by  the  Governor  in  Council  under  s.  64  of  the  National 
Transportation  Act,  1987,  R.S.C.,  1985,  c.  28  (3rd  Supp.),  which  required  VIA 
Rail  to  eliminate  or  reduce  certain  passenger  services.  Although  the  case 
turned  on  the  narrow  issue  of  whether  the  Guidelines  Order  was  binding  on  the 
Governor  in  Council,  which  does  not  arise  here,  and  Decary  J.A.  was  dissenting 
on  this  point,  his  overall  analysis  of  the  application  of  the  Guidelines  Order 
is  helpful  where  he  stated,  at  p.  434; 

The  emphasis  has  been  put  by  the  learned  Trial  Judge  and  by  the 
respondents  on  the  words  "initiating  department"  which  relate  to  the 
administration  of  the  Guidelines.  I would  rather  put  the  emphasis  on  the 
words  "proposal"  and  "Government  of  Canada",  which  relate  to  the 
"application"  of  the  Guidelines.  There  is  no  requirement,  in  the 
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definition  of  "proposal",  that  it  be  made  by  an  initiating  department 
within  the  meaning  of  the  Guidelines.  The  intention  of  the  drafter  seems 
to  be  that  whenever  there  is  an  activity  that  may  have  an  environmental 
effect  on  an  area  of  federal  responsibility  and  whoever  the  decision- 
maker may  be  on  behalf  of  the  Government  of  Canada,  be  it  a department,  a 
Minister,  the  Governor  in  Council,  the  Guidelines  apply  and  it  then 
becomes  a matter  of  practical  consideration,  when  the  final  decision- 
maker is  not  a department,  to  find  which  department  or  Minister  is  the 
effective  original  decision-maker  or  the  effective  decision-undertaker, 
for  there  is  always  a department  or  a Minister  involved  "in  the  planning 
process"  and  "before  irrevocable  decisions  are  taken"  or  in  the  "direct 
undertaking"  of  a proposal. 

Since  the  issue  does  not  arise,  I do  not  wish  to  comment  on  the  application  of 
the  Guidelines  Order  to  the  Governor  in  Council,  but  the  foregoing  passage 
does  capture  the  essence  of  its  framework. 

That  is  not  to  say  that  the  Guidelines  Order  is  engaged  every  time  a 
project  may  have  an  environmental  effect  on  an  area  of  federal  jurisdiction. 
There  must  first  be  a "proposal"  which  requires  an  "initiative,  undertaking  or 
activity  for  which  the  Government  of  Canada  has  a decision  making 
responsibility".  (Emphasis  added.)  In  my  view  the  proper  construction  to  be 
placed  on  the  term  "responsibility"  is  that  the  federal  government,  having 
entered  the  field  in  a subject  matter  assigned  to  it  under  s.  91  of  the 
Constitution  Act,  1867,  must  have  an  affirmative  regulatory  duty  pursuant  to 
an  Act  of  Parliament  which  relates  to  the  proposed  initiative,  undertaking  or 
activity.  It  cannot  have  been  intended  that  the  Guidelines  Order  would  be 
invoked  every  time  there  is  some  potential  environmental  effect  on  a matter  of 
federal  jurisdiction.  Therefore,  "responsibility"  within  the  definition  of 
"proposal"  should  not  be  read  as  connoting  matters  falling  generally  within 
federal  jurisdiction.  Rather,  it  is  meant  to  signify  a legal  duty  or 
obligation.  Once  such  duty  exists,  it  is  a matter  of  identifying  the 
"initiating  department"  assigned  responsibility  for  its  performance,  for  it 
then  becomes  the  decision-making  authority  for  the  proposal  and  thus 
responsible  for  initiating  the  process  under  the  Guidelines  Order. 

That  there  must  be  an  affirmative  regulatory  duty  for  a "decision  making 
responsibility"  to  exist  is  evident  from  other  provisions  found  in  the 
Guidelines  Order  which  suggest  that  the  initiating  department  must  have  some 
degree  of  regulatory  power  over  the  project.  For  example  s.  12  provides: 

12.  Every  initiating  department  shall  screen  or  assess  each 
proposal  for  which  it  is  the  decision  making  authority  to  determine  if 


(f)  the  potentially  adverse  environmental  effects  that  may  be  caused  by 
the  proposal  are  unacceptable,  in  which  case  the  proposal  shall  either  be 
modified  and  subsequently  rescreened  or  reassessed  or  be  abandoned. 
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Again,  s.  14  reads: 

14.  Where,  in  any  case,  the  initiating  department  determines  that 
mitigation  or  compensation  measures  could  prevent  any  of  the  potentially 
adverse  environmental  effects  of  a proposal  from  becoming  significant, 
the  initiating  department  shall  ensure  that  such  measures  are 
implemented. 

Those  provisions  amplify  the  regulatory  authority  with  which  the  Government  of 
Canada  must  have  clothed  itself  under  an  Act  of  Parliament  before  it  will  have 
the  requisite  decision-making  responsibility. 

Applying  that  interpretation  to  the  present  case,  it  will  be  seen  that 
the  Oldman  River  Dam  project  qualifies  as  a proposal  for  which  the  Minister  of 
Transport  alone  is  the  initiating  department.  In  my  view  the  Navigable  Waters 
Protection  Act  does  place  an  affirmative  regulatory  duty  on  the  Minister  of 
Transport.  Under  that  Act  there  is  a legislatively  entrenched  regulatory 
scheme  in  place  in  which  the  approval  of  the  Minister  is  required  before  any 
work  that  substantially  interferes  with  navigation  may  be  placed  in,  upon, 
over  or  under,  through  or  across  any  navigable  water.  Section  5 gives  the 
Minister  the  power  to  impose  such  terms  and  conditions  as  he  deems  fit  on  any 
approval  granted,  and  if  those  terms  are  not  complied  with  the  Minister  may 
order  the  owner  to  remove  or  alter  the  work.  For  these  reasons  I would  hold 
that  this  is  a "proposal"  for  which  the  Minister  of  Transport  is  an 
"initiating  department". 

There  is,  however,  no  equivalent  regulatory  scheme  under  the  Fisheries 
Act  which  is  applicable  to  this  project.  Section  35  prohibits  the  carrying  on 
of  any  work  or  undertaking  that  results  in  the  harmful  alteration,  disruption 
or  destruction  of  fish  habitat,  and  s.  40  lends  its  weight  to  that  prohibition 
by  penal  sanction.  The  Minister  of  Fisheries  and  Oceans  is  given  a discretion 
under  s.  37(1)  to  request  information  from  any  person  who  carries  on  or 
proposes  to  carry  on  any  work  or  undertaking  that  will  or  may  result  in  the 
alteration,  disruption  or  destruction  of  fish  habitat.  However,  the  purpose 
of  making  such  a request  is  not  to  further  a regulatory  procedure,  but  is 
merely  to  assist  the  Minister  in  exercising  an  ad  hoc  delegated  legislative 
power  granted  under  s.  37(2)  to  allow  an  exemption  from  the  general 
prohibition.  That  provision  reads: 


37. 


(2)  If,  after  reviewing  any  material  or  information  provided  under 
subsection  (1)  and  affording  the  persons  who  provided  it  a reasonable 
opportunity  to  make  representations,  the  Minister  or  a person  designated 
by  the  Minister  is  of  the  opinion  that  an  offence  under  subsection  40(1) 
or  (2)  is  being  or  is  likely  to  be  committed,  the  Minister  or  a person 
designated  by  the  Minister  may,  by  order,  subject  to  regulations  made 

pursuant  to  paragraph  (3)(b),  or,  if  there  are  no  such  regulations  in 

force,  with  the  approval  of  the  Governor  in  Council, 
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(a)  require  such  modifications  or  additions  to  the  work  or 
undertaking  or  such  modifications  to  any  plans,  specifications, 
procedures  or  schedules  relating  thereto  as  the  Minister  or  a person 
designated  by  the  Minister  considers  necessary  in  the  circumstances, 
or 

(b)  restrict  the  operation  of  the  work  or  undertaking, 

and,  with  the  approval  of  the  Governor  in  Council  in  any  case,  direct  the 
closing  of  the  work  or  undertaking  for  such  period  as  the  Minister  or  a 
person  designated  by  the  Minister  considers  necessary  in  the 
circumstances.  [Emphasis  added.] 

In  my  view  a discretionary  power  to  request  or  not  to  request  information 
to  assist  a Minister  in  the  exercise  of  a legislative  function  does  not 
constitute  a decision-making  responsibility  within  the  meaning  of  the 
Guidelines  Order.  Whereas  the  Minister  of  Transport  is  responsible  under  the 
terms  of  the  Navigable  Waters  Protection  Act  in  his  capacity  as  regulator,  the 
Minister  of  Fisheries  and  Oceans  under  s.  37  of  the  Fisheries  Act  has  been 
given  a limited  ad  hoc  legislative  power  which  does  not  constitute  an 
affirmative  regulatory  duty.  For  that  reason,  I do  not  think  the  application 
for  mandamus  to  compel  the  Minister  to  act  is  well  founded. 

Crown  Immunity 

Alberta  takes  the  position  that  even  if  the  Guidelines  Order  could  be 
said  to  apply  to  the  project  in  its  own  terms,  the  Crown  in  right  of  Alberta 
is  not  bound  by  the  Navigable  Waters  Protection  Act  and  hence  there  can  be  no 
"decision  making  responsibility"  on  the  part  of  the  Government  of  Canada 
within  the  meaning  of  the  Guidelines  Order  which  could  affect  the  province. 
The  appellant  Ministers  agree  that  the  Act  is  not  binding  on  the  Crown  in 
right  of  a province,  but  argue  that  Alberta  has  waived  its  immunity  by  making 
application  for  approval  under  the  Act. 

The  starting  point  on  this  issue  is  s.  17  of  the  Interpretation  Act  which 
codifies  the  presumption  that  the  Crown  is  not  bound  by  statute: 

17.  No  enactment  is  binding  on  Her  Majesty  or  affects  Her  Majesty  or 
Her  Majesty's  rights  or  prerogatives  in  any  manner,  except  as  mentioned 
or  referred  to  in  the  enactment. 

It  is  agreed  by  all  concerned  that  there  are  no  express  words  in  the  Navigable 
Waters  Protection  Act  binding  the  Crown,  and  it  therefore  remains  to  be 
decided  whether  the  Crown  is  bound  by  necessary  implication. 

It  is  helpful  to  turn  first  to  the  common  law.  The  leading  case  is  the 
Privy  Council  decision  in  Province  of  Bombay  v.  Municipal  Corporation  of 
Bombay,  [1947]  A.C.  58.  The  issue  there  was  whether  the  province  of  Bombay 
was  exempt  from  the  City  of  Bombay  Municipal  Act,  1888,  which  conferred  power 
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on  the  city  to  lay  water-mains  "into,  through  or  under  any  land  whatsoever 
within  the  city".  The  province  owned  land  under  which  it  was  proposed  to  lay 
a water-main  and  it  objected  to  the  city's  plans,  unless  the  city  complied 
with  certain  conditions  which  the  city  found  -unacceptable.  Although  there 
were  no  express  words  in  the  statute  binding  the  Crown,  the  High  Court  of 
Bombay  held  that  the  Crown  was  bound  by  necessary  implication  because  the 
statute  "cannot  operate  with  reasonable  efficiency  unless  the  Crown  is  bound". 

The  Privy  Council  agreed  that  the  rule  of  Crown  immunity  admitted  of  at 
least  one  exception,  necessary  implication.  Lord  du  Parcq  explained  the 
exception  as  follows,  at  p.  61: 

If,  that  is  to  say,  it  is  manifest  from  the  very  terms  of  the  statute, 
that  it  was  the  intention  of  the  legislature  that  the  Crown  should  be 
bound,  then  the  result  is  the  same  as  if  the  Crown  had  been  expressly 
named.  It  must  then  be  inferred  that  the  Crown,  by  assenting  to  the  law, 
agreed  to  be  bound  by  its  provisions. 

Their  Lordships  then  went  on  to  consider  the  argument,  supported  by  some  early 
authority,  that  a statute  enacted  for  the  public  good  must  be  held  to  bind  the 
Crown,  because  the  Act  was  manifestly  intended  to  secure  the  public  welfare. 
That  contention  was  rejected  on  the  simple  ground  that  all  statutes  are 
presumptively  for  the  public  good.  That,  however,  did  not  necessarily  mean 
that  the  purpose  of  an  enactment  is  altogether  irrelevant.  At  page  63,  it  is 
stated: 

Their  Lordships  prefer  to  say  that  the  apparent  purpose  of  the  statute  is 
one  element,  and  may  be  an  important  element,  to  be  considered  when  an 
intention  to  bind  the  Crown  is  alleged.  If  it  can  be  affirmed  that,  at 
the  time  when  the  statute  was  passed  and  received  the  royal  sanction,  it 
was  apparent  from  its  terms  that  its  beneficent  purpose  must  be  wholly 
frustrated  unless  the  Crown  were  bound,  then  it  may  be  inferred  that  the 
Crown  has  agreed  to  be  bound. 

As  I mentioned  in  Sparling  v.  Quebec  (Caisse  de  depot  et  placement  du 
Quebec),  [1988]  2 S.C.R.  1015,  at  p.  1022,  some  doubt  was  expressed  in  R.  v. 
Eldorado  Nuclear  Ltd.,  [1983]  2 S.C.R.  551,  and  Her  Majesty  in  right  of 
Alberta  v.  Canadian  Transport  Commission,  [1978]  1 S.C.R.  61  (cf.  R.  v7 
Ouellette,  [ 1980]  I S.C.R.  568),  as  to  whether  the  necessary  implication 
exception  survived  the  1967  revision  of  what  is  now  s.  17  of  the 
Interpretation  Act.  There  may  also  have  been  room  for  doubt  as  to  whether  the 
"wholly  frustrated"  test  articulated  in  Bombay  was  determinative  in  finding 
the  Crown  bound  by  necessary  implication.  Professor  Hogg  in  his  text 
Liability  of  the  Crown  (2nd  ed.  1989),  argues  that  the  necessary  implication 
exception  set  out  at  the  beginning  of  Bombay  refers  to  a contextual  analysis 
of  the  statute  whereby  one  may  discern  an  intention  to  bind  the  Crown  by 
logical  implication,  and  is  thus  a different  species  of  necessary  implication 
from  that  which  arises  when  the  purpose  of  the  statute  is  wholly  frustrated. 
He  states,  at  p.  210: 
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What  is  contemplated  in  this  passage  is  that  a statute,  while  lacking  an 
express  statement  that  the  Crown  is  bound,  may  contain  references  to  the 
Crown  or  to  governmental  activity  which  make  no  sense  unless  the  Crown  is 
bound.  If  these  textual  indications  are  sufficiently  clear,  the  courts 
will  hold  that  the  presumption  is  rebutted  and  the  Crown  is  bound. 

However,  any  uncertainty  in  the  law  on  these  points  was  put  to  rest  by 
this  Court's  recent  decision  in  Alberta  Government  Telephones,  supra.  After 
reviewing  the  authorities,  Dickson  C.J.  concluded,  at  p.  281: 

In  my  view,  in  light  of  PWA  and  Eldorado,  the  scope  of  the  words 
"mentioned  or  referred  to"  must  be  given  an  interpretation  independent  of 
the  supplanted  common  law.  However,  the  qualifications  in  Bombay,  supra, 
are  based  on  sound  principles  of  interpretation  which  have  not  entirely 
disappeared  over  time.  It  seems  to  me  that  the  words  "mentioned  or 
referred  to"  in  s.  16  [now  s.  17  of  the  Interpretation  Act]  are  capable 
of  encompassing:  (1)  expressly  binding  words  ("Her  Majesty  is  bound"); 
(2)  a clear  intention  to  bind  which,  in  Bombay  terminology,  "is  manifest 
from  the  very  terms  of  the  statute",  in  other  words,  an  intention 
revealed  when  provisions  are  read  in  the  context  of  other  textual 
provisions,  as  in  Ouellette,  supra;  and,  (3)  an  intention  to  bind  where 
the  purpose  of  the  statute  would  be  "wholly  frustrated"  if  the  government 
were  not  bound,  or,  in  other  words,  if  an  absurdity  (as  opposed  to  simply 
an  undesirable  result)  were  produced.  These  three  points  should  provide 
a guideline  for  when  a statute  has  clearly  conveyed  an  intention  to  bind 
the  Crown. 

In  my  view,  this  passage  makes  it  abundantly  clear  that  a contextual  analysis 
of  a statute  may  reveal  an  intention  to  bind  the  Crown  if  one  is  irresistibly 
drawn  to  that  conclusion  through  logical  inference. 

That  analysis  however  cannot  be  made  in  a vacuum.  Accordingly,  the 
relevant  "context"  should  not  be  too  narrowly  construed.  Rather  the  context 
must  include  the  circumstances  which  led  to  the  enactment  of  the  statute  and 
the  mischief  to  which  it  was  directed.  This  view  is  consistent  with  the 
reasoning  in  Bombay  as  is  evident  from  the  passages  quoted  above  where  the 
test  for  necessary  implication  is  expressed  in  terms  of  the  time  of  enactment. 
In  fact  the  approach  taken  by  the  High  Court  of  Bombay  in  that  case  was 
criticized  by  the  Privy  Council  for  that  very  reason,  at  p.  62: 

Even  if  the  High  Court  were  correct  in  its  interpretation  of  the 
principle,  its  method  of  applying  it  would  be  open  to  the  objection  that 
regard  should  have  been  had,  not  to  the  conditions  which  it  found  to  be 
in  existence  many  years  after  the  passing  of  the  Act,  but  to  the  state  of 
things  which  existed,  or  could  be  shown  to  have  been  within  the 
contemplation  of  the  legislature,  in  the  year  1888. 

I begin  then  by  examining  the  circumstances  that  existed  when  the  legislation 
was  first  enacted,  bearing  in  mind  that  the  general  subject  matter  of  the 
statute  concerns  navigation. 
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In  so  doing,  it  is  useful  to  return  to  some  of  the  fundamental  principles 
of  water  law  in  this  area,  particularly  those  pertaining  to  navigable  waters. 
It  is  important  to  recall  that  the  law  of  navigation  in  Canada  has  two 
fundamental  dimensions  — the  ancient  common  law  public  right  of  navigation 
and  the  constitutional  authority  over  the  subject  matter  of  navigation  — both 
of  which  are  necessarily  interrelated  by  virtue  of  s.  91(10)  of  the 
Constitution  Act,  1867  which  assigns  exclusive  legislative  authority  over 
navigation  to  Parliament. 

The  common  law  of  England  has  long  been  that  the  public  has  a right  to 
navigate  in  tidal  waters,  but  though  non-tidal  waters  may  be  navigable  in  fact 
the  public  has  no  right  to  navigate  in  them,  subject  to  certain  exceptions  not 
material  here.  Except  in  the  Atlantic  provinces,  where  different 
considerations  may  well  apply,  in  Canada  the  distinction  between  tidal  and 
non-tidal  waters  was  abandoned  long  ago;  see  In  Re  Provincial  Fisheries 
(1896),  26  S.C.R.  444;  for  a summary  of  the  cases,  see  my  book  on  Water  Law  in 
Canada  (1973),  at  pp.  178-80.  Instead  the  rule  is  that  if  waters  are  navigable 
in  fact,  whether  or  not  the  waters  are  tidal  or  non-tidal,  the  public  right  of 
navigation  exists.  That  is  the  case  in  Alberta  where  the  Appellate  Division 
of  the  Supreme  Court,  applying  the  North-West  Territories  Act,  R.S.C.  1886,  c. 
50,  rightly  held  in  Flewelling  v.  Johnston  (1921),  59  D.L.R.  419,  that  the 
English  rule  was  not  suitable  to  the  conditions  of  the  province.  There  is  no 
issue  between  the  parties  that  the  Oldman  River  is  in  fact  navigable. 

The  nature  of  the  public  right  of  navigation  has  been  the  subject  of 
considerable  judicial  comment  over  time,  but  certain  principles  have  held 
fast.  First,  the  right  of  navigation  is  not  a property  right,  but  simply  a 
public  right  of  way;  see  Orr  Ewing  v.  Colquhoun  (1877),  2 App.  Cas.  839 
(H.L.),  at  p.  846.  It  is  not  an  absolute  right,  but  must  be  exercised 
reasonably  so  as  not  to  interfere  with  the  equal  rights  of  others.  Of 
particular  significance  for  this  case  is  that  the  right  of  navigation  is 
paramount  to  the  rights  of  the  owner  of  the  bed,  even  when  the  owner  is  the 
Crown.  For  example,  in  Attorney-General  v.  Johnson  (1819),  2 Wils.  Ch.  87,  37 
E.R.  240,  a relator  action  to  enjoin  a public  nuisance  causing  an  obstruction 
in  the  River  Thames  and  an  adjoining  thoroughfare  along  its  bank,  the  Lord 
Chancellor  said,  at  p.  246: 

I consider  it  to  be  quite  immaterial  whether  the  title  to  the  soil 
between  high  and  low  water-mark  be  in  the  Crown,  or  in  the  City  of 
London,  or  whether  the  City  of  London  has  the  right  of  conservancy, 
operating  as  a check  on  an  improper  use  of  the  soil,  the  title  being  in 
the  Crown,  or  whether  either  Lord  Grosvenor  or  Mr.  Johnson  have  any 
derivative  title  by  grant  from  any  one  having  the  power  to  grant.  . . . 
It  is  my  present  opinion,  that  the  Crown  has  not  the  right  either  itself 
to  use  its  title  to  the  soil  between  high  and  low  water-mark  as  a 
nuisance,  or  to  place  upon  that  soil  what  will  be  a nuisance  to  the 
Crown's  subjects.  If  the  Crown  has  not  such  a right,  it  could  not  give 
it  to  the  City  of  London,  nor  could  the  City  transfer  it  to  any  other 
person. 
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This  Court  later  came  to  the  same  conclusion  in  Wood  v,  Esson  (1884),  9 
S.C.R.  239.  There,  the  plaintiffs  had  extended  their  wharf  so  as  to  interfere 
with  access  to  the  defendant's  wharf.  The  defendant  pulled  up  the  piles  and 
removed  the  obstruction  to  allow  passage  to  his  wharf,  and  the  plaintiffs  then 
brought  an  action  in  trespass  on  the  ground  that  they  enjoyed  title  under  a 
grant  from  the  province  of  Nova  Scotia  to  the  soil  of  the  harbour  on  which  the 
wharf  was  constructed.  The  Court  held  that  the  defendant  was  entitled  to 
abate  the  nuisance  created  by  the  obstruction  to  navigation  in  the  harbour. 
Strong  J.  remarked,  at  p.  243: 

The  title  to  the  soil  did  not  authorize  the  plaintiffs  to,  extend 
their  wharf  so  as  to  be  a public  nuisance,  which  upon  the  evidence,  such 
an  obstruction  of  the  harbour  amounted  to,  for  the  Crown  cannot  grant  the 
right  so  to  obstruct  navigable  waters;  nothing  short  of  legislative 

sanction  can  take  from  anything  which  hinders  navigation  the  character  of 

a nuisanci~!  [Emphasis  added.] 

This  passage  also  underscores  another  aspect  of  the  paramountcy  of  the  public 
right  of  navigation  --  that  it  can  only  be  modified  or  extinguished  by  an 
authorizing  statute,  and  as  such  a Crown  grant  of  land  of  itself  does  not  and 
cannot  confer  a right  to  interfere  with  navigation;  see  also  The  Queen  v. 
Fisher  (1891),  2 Ex.  C.R.  365;  In  Re  Provincial  Fisheries,  supra^  at  p.  549, 
per  Girouard  J.;  and  Reference  re  Waters  and  Water-Powers,  [1929]  S.C.R.  200. 

What  is  more,  the  provinces  are  constitutionally  incapable  of  enacting 
legislation  authorizing  an  interference  with  navigation,  since  s.  91(10)  of 
the  Constitution  Act,  1867  gives  Parliament  exclusive  jurisdiction  to 
legislate  respecting  navigation.  That  was  made  clear  by  this  Court  in  Queddy 
River  Driving  Boom  Co.  v.  Davidson  (1883),  10  S.C.R.  222,  where  an  injunction 
was  sought  to  restrain  the  defendant  company  from  erecting  piers  and  booms  in 
the  Queddy  River  in  New  Brunswick.  The  defendant  relied  on  its  constituent 
legislation,  passed  by  the  provincial  legislature,  which  permitted  a certain 
degree  of  interference  with  navigation.  The  only  issue  before  the  Court  was 
the  authority  of  the  legislature  to  pass  the  Act  incorporating  the  defendant. 
Ritchie  C.J.  concluded,  at  p.  232; 

. . . the  legal  guestion  in  this  case,  which  is,  to  which  legislative 
power,  that  of  the  Dominion  Parliament  or  the  Assembly  of  New  Brunswick, 
belongs  the  right  to  authorize  the  obstruction  by  piers  or  booms  of  a 
public  tidal  and  navigable  river,  and  thereby  injuriously  interfere  with 
and  abridge  the  public  right  of  navigation  in  such  tidal  navigable 
waters.  It  is  not  disputed  that  this  legislation  interfered  with  the 
navigation  of  the  river  . . . 

I think  there  can  be  no  doubt  that  the  legislative  control  of 
navigable  waters,  such  as  are  in  guestion  in  this  case,  belongs 
exclusively  to  the  Dominion  Parliament.  Everything  connected  with 
navigation  and  shipping  seems  to  have  been  carefully  confided  to  the 
Dominion  Parliament,  by  the  B.N.A.  Act. 


5 F.P.R. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


569 


These  cases  served  as  an  impetus  for  the  enactment  of  what  ultimately 
became  the  Navigable  Waters  Protection  Act»  Of  relevance  here  is  the 
enactment  of  one  of  the  antecedent  pieces  of  legislation  — An  Act  respecting 
booms  and  other  works  constructed  in  navigable  waters  whether  under  the 
authority  of  Provincial  Acts  or  otherwise,  S.C.  1883,  c.  43  — preceding  the 
consolidated  Act  which  was  to  govern  all  aspects  of  the  protection  of 
navigable  waters.  Section  1 provided: 

1.  No  boom,  dam  or  aboiteau  shall  be  constructed  whether  under  the 
authority  of  an  Act  of  a Legislature  of  a Province  of  Canada,  or  under 
the  authority  of  an  Ordinance  of  the  North-West  Territories  or  of  the 
District  of  Keewatin  or  otherwise,  so  as  to  interfere  with  navigation, 
unless  the  site  thereof  has  been  approved,  and  unless  the  boom,  dam  or 
aboiteau  has  been  built  and  is  maintained  in  accordance  with  plans 
approved  by  the  Governor  General  in  Council. 

The  Act  also  provided  a means  whereby  existing  structures  which  interfered 
with  navigation,  and  thus  created  a public  nuisance,  could  be  legalized  by 
seeking  approval  from  the  Governor  General  in  Council. 

That  statute  was  but  one  enactment  in  which  Parliament  exercised  its 
jurisdiction  to  prevent  the  erection  or  continuation  of  impediments  to 
navigation.  It  had  already  legislated,  inter  alia,  in  respect  of  bridges 
Act  respecting  Bridges  over  navigable  waters,  constructed  under  the  authority 

of  Provincial  Acts,  S.C.  1882,  c.  37);  the  removal  of  obstructions  and  wrecl^ 

from  navigable  waters  (An  Act  for  the  removal  of  obstructions,  by  wreck  and 

like  causes,  in  Navigable  Waters  of  Canada,  and  other  purposes  relative  to 

wrecks,  S.C.  1874,  c.  29);  and  effluent  from  sawmills  into  navigable  waters 
(An  Act  for  the  better  protection  of  Navigable  Streams  and  Rivers,  S.C.  1873, 
c.  65). 

The  consolidation  process  began  with  the  passage  of  An  Act  respecting 
certain  works  constructed  in  or  over  Navigable  Waters,  S.C.  1886,  c.  35, 
dealing  with  construction  of  any  "work"  in  navigable  waters,  and  its  companion 
legislation  An  Act  respecting  the  protection  of  Navigable  Waters,  S.C.  1886, 
c.  36,  concerning  obstruction  of  navigable  waters  by  wrecks.  Section  1 of  the 
former  compendiously  defined  the  term  "work"  to  mean: 

1.  In  this  Act,  unless  the  context  otherwise  reguires,  the 
expression  "work"  means  and  includes  any  bridge,  boom,  dam,  aboiteau, 
wharf,  dock,  pier  or  other  structure,  and  the  approaches  or  other  works 
necessary  or  appurtenant  thereto;  . . . 

The  definition  was  far  more  comprehensive  in  scope  than  its  predecessors,  and 
this  aspect  of  the  law,  coupled  with  the  reguirement  for  approval  from  the 
Governor  in  Council  of  all  such  works,  caused  considerable  consternation  at 
the  time  as  to  the  breadth  of  its  potential  retrospective  effect  for  existing 
structures  erected  in  navigable  waters. 


570 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


However,  the  statute  was  merely  declaratory  of  the  common  law.  To  the 
extent  that  a structure  interfered  with  the  public  right  of  navigation,  it  was 
a public  nuisance,  and  the  provinces  were  constitutionally  powerless  to 
authorize  an  interference  of  that  nature.  The  retrospective  effect  of  the  law 
with  respect  to  works  built  under  the  statutory  authority  of  a provincial 
legislature,  however,  only  went  back  as  far  as  the  time  the  province  joined 
Confederation.  Section  7 provided: 

7.  Nothing  hereinbefore  contained,  except  the  provisions  of  the 
first  and  fifth  sections  hereof,  shall  apply  to  any  work  constructed 
under  the  authority  of  any  Act  of  the  Parliament  of  Canada,  or  of  the 
legislature  of  the  late  Province  of  Canada,  or  of  the  legislature  of  any 
Province  now  forming  part  of  Canada,  passed  before  such  Province  became  a 
part  thereof. 

Thus,  no  permission  would  be  required  for  a work  authorized  by  the  legislature 
of  a province  before  it  joined  Canada.  That  is  because  the  province  would 
then  have  had  the  constitutional  jurisdiction  to  authorize  the  work. 
Similarly,  the  Act  did  not  apply  to  works  constructed  under  any  other  Act  of 
Parliament  so  that  it  was  clear  which  Act  governed.  Parliament  had  already 
passed  legislation  authorizing  certain  works  of  that  nature;  see  for  example 
An  Act  to  authorize  the  Corporation  of  the  Town  of  Emerson  to  construct  a Free 

Passenger  and  Traffic  Bridge  over  the  Red  River  in  the  Province  of  Manitoba, 

S.C.  1880,  c.  44. 

The  1886  Acts  were  re-enacted  in  R.S.C.  1886,  cc.  91  and  92,  and 
consolidated  in  R.S.C.  1906,  c.  115,  when  they  were  given  the  short  title 
Navigable  Waters'  Protection  Act.  The  Act  has  remained  substantially  the  same 
since.  In  particular,  s.  7 of  c.  35  of  the  1886  statute  has  remained 
materially  unaltered,  and  is  now  found  in  s.  4 of  the  present  Act.  It  was 
this  provision  that  the  Court  of  Appeal  relied  upon  to  find  that  the  Crown  in 
right  of  Alberta  was  bound  by  necessary  implication.  I agree  with  this 
position.  By  expressly  excepting  from  the  operation  of  the  Act  works 
authorized  by  Parliament  since  Confederation  and  by  pre-Confederation 
provincial  legislatures,  at  a time  these  bodies  had  power  to  interfere  with 
navigation,  the  statute  by  necessary  implication  must  be  taken  to  provide  that 
post-Confederation  works  undertaken  by  the  provinces  are  subject  to  the  Act. 
There  are,  however,  even  more  fundamental  considerations  that  lead  to  the  view 
that  the  conclusion  arrived  at  by  the  Court  of  Appeal  was  correct.  To  these  I 
now  turn. 

In  my  view,  the  circumstances  surrounding  the  passage  of  the  legislation, 
informing  as  they  must  the  context  of  the  statute,  do  lead  to  the  logical 
inference  that  the  Crown  in  right  of  a province  is  bound  by  the  Act  by 
necessary  implication.  Neither  the  Crown  nor  a grantee  of  the  Crown  may 
interfere  with  the  public  right  of  navigation  without  legislative 
authorization.  The  proprietary  right  the  Crown  in  right  of  Alberta  may  have  in 
the  bed  of  the  Oldman  River  is  subject  to  that  right  of  navigation, 
legislative  jurisdiction  over  which  has  been  exclusively  vested  in  Parliament. 
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Parliament  has  entered  the  field  principally  through  the  passage  of  the 
Navigable  Waters  Protection  Act  which  delegated  to  the  Governor  General  in 
Council,  and  now  the  Minister  of  Transport,  authority  to  permit  construction 
of  what  would  otherwise  be  a public  nuisance  in- navigable  waters.  The  Crown 
in  right  of  Alberta  requires  statutory  authorization  from  Parliament  to  erect 
any  obstruction  that  substantially  interferes  with  navigation  in  the  Oldman 
River,  and  the  Navigable  Waters  Protection  Act  is  the  means  by  which  it  must 
be  obtained.  It  follows  that  the  Crown  in  right  of  Alberta  is  bound  by  the 
Act,  for  it  is  the  only  practicable  procedure  available  for  getting  approval. 

My  colleague,  Stevenson  J.,  has  however  referred  to  the  statement  of 
Fitzpatrick  C.J.  in  Champion  v.  City  of  Vancouver,  [1918]  1 W.W.R.  216 
(S.C.C.),  to  the  effect  that  the  Act  was  merely  permissive  and  did  not  prevent 
a third  party  from  bringing  action  for  an  interference  with  the  public  right 
of  navigation  despite  the  Minister's  approval  of  the  work.  This  statement, 
however,  was  mere  dicta.  The  issue  there  was  whether  the  structure  concerned 
interfered  with  the  plaintiffs'  private  right  of  access.  The  other  two 
majority  judges  confined  their  remarks  to  this  matter,  and  the  two  minority 
judges  a fortiori  did  not  agree  with  the  statement.  For  my  part,  I prefer  the 
view  expressed  in  Isherwood  v.  Ontario  and  Minnesota  Power  Co.  (1911),  18 
O.W.R.  459  (Div.  Ct.),  that  the  Act  does  permit  interference  with  the  public 
right  of  navigation  but  does  not  interfere  with  the  private  rights  of 
individuals.  That  is  the  proposition  for  which  Champion  is  authority. 

For  these  reasons  I have  concluded  that  the  Crown  in  right  of  Alberta  is, 
as  a matter  of  necessary  or  logical  implication,  bound  by  the  Navigable  Waters 
Protection  Act.  I am  also  of  the  view  that  the  purpose  of  the  Act  would  be 
wholly  frustrated  if  this  were  not  the  case.  I am  affected  by  the 
considerations  referred  to  by  Stone  J.A.  that  the  provinces  are  among  the 
bodies  that  are  likely  to  engage  in  projects  --  bridges,  for  example  — that 
may  interfere  with  navigation,  and  that  this  was  the  case  in  this  country  well 
before  the  passage  of  the  Act,  but  here  again  I am  affected  as  well  by  even 
more  fundamental  considerations,  namely  the  nature  of  navigation  in  this 
country  and  of  Parliament's  legislative  power  over  this  activity. 

Certain  navigable  systems  form  a critical  part  of  the  interprovincial 
transportation  networks  which  are  essential  for  international  trade  and 
commercial  activity  in  Canada.  With  respect  to  the  contrary  view,  it  makes 
little  sense  to  suggest  that  any  semblance  of  Parliament's  legislative 
objective  in  exercising  its  jurisdiction  for  the  conservancy  of  navigable 
waters  would  be  achieved  were  the  Crown  to  be  excluded  from  the  operation  of 
the  Act.  The  regulation  of  navigable  waters  must  be  viewed  functionally  as  an 
integrated  whole,  and  when  so  viewed  it  would  result  in  an  absurdity  if  the 
Crown  in  right  of  a province  was  left  to  obstruct  navigation  with  impunity  at 
one  point  along  a navigational  system,  while  Parliament  assiduously  worked  to 
preserve  its  navigability  at  another  point. 

The  practical  necessity  for  a uniform  regulatory  regime  for  navigable 
waters  has  already  been  recognized  by  this  Court  in  Whitbread  v.  Walley, 
[1990]  3 S.C.R.  1273,  and  the  reasoning  given  there  in  support  of  a single 
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body  of  maritime  law  within  federal  jurisdiction  is  equally  applicable  to  this 
case.  At  pages  1294-95,  it  is  stated: 

Quite  apart  from  judicial  authority,  the  very  nature  of  the  activities  of 
navigation  and  shipping,  at  least  as  they  are  practised  in  this  country, 
makes  a uniform  maritime  law  which  encompasses  navigable  inland  waterways 
a practical  necessity.  Much  of  the  navigational  and  shipping  activity 
that  takes  place  on  Canada's  inland  waterways  is  closely  connected  with 
that  which  takes  place  within  the  traditional  geographic  sphere  of 
maritime  law.  This  is  most  obviously  the  case  when  one  looks  to  the 
Great  Lakes  and  the  St.  Lawrence  Seaway,  which  are  to  a very  large  degree 
an  extension,  or  alternatively  the  beginning,  of  the  shipping  lanes  by 
which  this  country  does  business  with  the  world.  But  it  is  also  apparent 
when  one  looks  to  the  many  smaller  rivers  and  waterways  that  serve  as 
ports  of  call  for  ocean  going  vessels  and  as  the  points  of  departure  for 
some  of  Canada's  most  important  exports.  This  is  undoubtedly  one  of  the 
considerations  that  led  the  courts  of  British  North  America  to  rule  that 
the  public  right  of  navigation,  in  contradistinction  to  the  English 
position,  extended  to  all  navigable  rivers  regardless  of  whether  or  not 
they  were  within  the  ebb  and  flow  of  the  tide  ....  It  probably  also 
explains  why  the  Fathers  of  Confederation  thought  it  necessary  to  assign 
the  broad  and  general  power  over  navigation  and  shipping  to  the  central 
rather  than  the  provincial  governments  .... 

Were  the  Crown  in  right  of  a province  permitted  to  undermine  the  integrity  of 
the  essential  navigational  networks  in  Canadian  waters,  the  legislative 
purpose  of  the  Navigable  Waters  Protection  Act  would,  in  my  view,  effectively 
be  emasculated.  In  light  of  these  findings,  it  is  unnecessary  to  comment  on 
the  issue  of  waiver  that  was  raised  by  the  appellant  Ministers. 

Constitutional  Question 

The  constitutional  question  asks  whether  the  Guidelines  Order  is  so  broad 
as  to  offend  ss.  92  and  92A  of  the  Constitution  Act,  1867.  However,  no 
argument  was  made  with  respect  to  s.  92A  for  the  apparent  reason  that  the 
Oldman  River  Dam  project  does  not,  in  the  appellants'  view,  fall  within  the 
ambit  of  that  provision.  At  all  events,  the  matter  is  of  no  moment.  The 
process  of  judicial  review  of  legislation  which  is  impugned  as  ultra  vires 
Parliament  was  recently  elaborated  on  in  Whitbread  v.  Walley,  supra,  and  does 
not  bear  repetition  here,  save  to  remark  that  if  the  Guidelines  Order  is  found 
to  be  legislation  that  is  in  pith  and  substance  in  relation  to  matters  within 
Parliament's  exclusive  jurisdiction,  that  is  the  end  of  the  matter.  It  would 
be  immaterial  that  it  also  affects  matters  of  property  and  civil  rights 
(Whitbread,  at  p.  1286).  The  analysis  proceeds  first  by  identifying  whether 
in  pith  and  substance  the  legislation  falls  within  a matter  assigned  to  one  or 
more  of  the  heads  of  legislative  power. 

While  various  expressions  have  been  used  to  describe  what  is  meant  by  the 
"pith  and  substance"  of  a legislative  provision,  in  Whitbread  v.  Walley  I 
expressed  a preference  for  the  description  "the  dominant  or  most  important 
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characteristic  of  the  challenged  law".  Naturally,  the  parties  have  advanced 
quite  different  features  of  the  Guidelines  Order  as  representing  its  most 
important  characteristic.  For  Alberta,  it  is  the  manner  in  which  it  is  said 
to  encroach  on  provincial  rights,  although  no  specific  matter  has  been 
identified  other  than  general  references  to  the  environment.  Alberta  argues 
that  Parliament  has  no  plenary  jurisdiction  over  the  environment,  it  being  a 
matter  of  legislative  jurisdiction  shared  by  both  levels  of  government,  and 
that  the  Guidelines  Order  has  crossed  the  line  which  circumscribes 
Parliament's  authority  over  the  environment.  The  appellant  Ministers  argue 
that  in  pith  and  substance  the  Guidelines  Order  is  merely  a process  to 
facilitate  federal  decision-making  on  matters  that  fall  within  Parliament's 
jurisdiction  — a proposition  with  which  the  respondent  substantially  agrees. 

The  substance  of  Alberta's  argument  is  that  the  Guidelines  Order  purports 
to  give  the  Government  of  Canada  general  authority  over  the  environment  in 
such  a way  as  to  trench  on  the  province's  exclusive  legislative  domain. 
Alberta  argues  that  the  Guidelines  Order  attempts  to  regulate  the 
environmental  effects  of  matters  largely  within  the  control  of  the  province 
and,  consequently,  cannot  constitutionally  be  a concern  of  Parliament.  In 
particular,  it  is  said  that  Parliament  is  incompetent  to  deal  with  the 
environmental  effects  of  provincial  works  such  as  the  Oldman  River  Dam. 

I agree  that  the  Constitution  Act,  1867  has  not  assigned  the  matter  of 
"environment"  sui  generis  to  either  the  provinces  or  Parliament.  The 
environment,  as  understood  in  its  generic  sense,  encompasses  the  physical, 
economic  and  social  environment  touching  several  of  the  heads  of  power 
assigned  to  the  respective  levels  of  government.  Professor  Gibson  put  it 
succinctly  several  years  ago  in  his  article  "Constitutional  Jurisdiction  over 
Environmental  Management  in  Canada"  (1973),  23  U.T.L.J.  54,  at  p.  85: 

. . . "environmental  management"  does  not,  under  the  existing  situation, 
constitute  a homogeneous  constitutional  unit.  Instead,  it  cuts  across 
many  different  areas  of  constitutional  responsibility,  some  federal  and 
some  provincial.  And  it  is  no  less  obvious  that  "environmental 
management"  could  never  be  treated  as  a constitutional  unit  under  one 
order  of  government  in  any  constitution  that  claimed  to  be  federal, 
because  no  system  in  which  one  government  was  so  powerful  would  be 
federal . 

I earlier  referred  to  the  environment  as  a diffuse  subject,  echoing  what  I 
said  in  R.  v.  Crown  Zellerbach  Canada  Ltd.,  supra,  to  the  effect  that 
environmental  control , as  a subject  matter,  does  not  have  the  requisite 
distinctiveness  to  meet  the  test  under  the  "national  concern"  doctrine  as 
articulated  by  Beetz  J.  in  Reference  re  Anti-Inf lation  Act,  supra.  Although  I 
was  writing  for  the  minority  in  Crown  Zellerbach,  this  opinion  was  not 
contested  by  the  majority.  The  majority  simply  decided  that  marine  pollution 
was  a matter  of  national  concern  because  it  was  predominately  extra-provincial 
and  international  in  character  and  implications,  and  possessed  sufficiently 
distinct  and  separate  characteristics  as  to  make  it  subject  to  Parliament's 
residual  power. 
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It  must  be  recognized  that  the  environment  is  not  an  independent  matter 
of  legislation  under  the  Constitution  Act,  1867  and  that  it  is  a 
constitutionally  abstruse  matter  which  does  not  comfortably  fit  within  the 
existing  division  of  powers  without  considerable  overlap  and  uncertainty.  A 
variety  of  analytical  constructs  have  been  developed  to  grapple  with  the 
problem,  although  no  single  method  will  be  suitable  in  every  instance.  Some 
have  taken  a functional  approach  by  describing  specific  environmental  concerns 
and  then  allocating  responsibility  by  reference  to  the  different  heads  of 
power;  see,  for  example,  Gibson,  supra.  Others  have  looked  at  the  problem 
from  the  perspective  of  testing  the  ambit  of  federal  powers  according  to  their 
general  description  as  "conceptual"  or  "global"  (e.g.,  criminal  law,  taxation, 
trade  and  commerce,  spending  and  the  general  residuary  power)  as  opposed  to 
"functional"  (e.g.,  navigation  and  fisheries);  see  P.  Emond,  "The  Case  for  a 
Greater  Federal  Role  in  the  Environmental  Protection  Field:  An  Examination  of 
the  Pollution  Problem  and  the  Constitution"  (1972),  10  Osgoode  Hall  L.J.  647, 
and  M.  E.  Hatherly,  Constitutional  Jurisdiction  in  Relation  to  Environmental 
Law,  background  paper  prepared  for  the  Protection  of  Life  Project,  Law  Reform 
Commission  of  Canada  (1984). 

In  my  view  the  solution  to  this  case  can  more  readily  be  found  by  looking 
first  at  the  catalogue  of  powers  in  the  Constitution  Act,  1867  and  considering 
how  they  may  be  employed  to  meet  or  avoid  environmental  concerns.  When  viewed 
in  this  manner  it  will  be  seen  that  in  exercising  their  respective  legislative 
powers,  both  levels  of  government  may  affect  the  environment,  either  by  acting 
or  not  acting.  This  can  best  be  understood  by  looking  at  specific  powers.  A 
revealing  example  is  the  federal  Parliament's  exclusive  legislative  power  over 
interprovincial  railways  under  ss.  92(10) (a)  and  91(29)  of  the  Constitution 
Act,  1867.  The  regulation  of  federal  railways  has  been  entrusted  to  the 
National  Transportation  Agency  pursuant  to  the  National  Transportation  Act, 
1987,  which  enjoys  a broad  mandate  as  summarized  in  the  declaration  found  in 
s.  3,  which  reads  in  part: 

3.  (1)  It  is  hereby  declared  that  a safe,  economic,  efficient  and 
adequate  network  of  viable  and  effective  transportation  services  making 
the  best  use  of  all  available  modes  of  transportation  at  the  lowest  total 
cost  is  essential  to  serve  the  transportation  needs  of  shippers  and 
travellers  and  to  maintain  the  economic  well-being  and  growth  of  Canada 
and  its  regions  and  that  those  objectives  are  most  likely  to  be  achieved 
when  all  carriers  are  able  to  compete,  both  within  and  among  the  various 
modes  of  transportation,  under  conditions  ensuring  that,  having  due 
regard  to  national  policy  and  to  legal  and  constitutional  requirements. 


(d)  transportation  is  recognized  as  a key  to  regional  economic 
development  and  commercial  viability  of  transportation  links  is  balanced 
with  regional  economic  development  objectives  in  order  that  the  potential 
economic  strengths  of  each  region  may  be  realized,  . . . 
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This  gives  some  insight  into  the  scope  of  Parliament's  legislative 
jurisdiction  over  railways  and  the  manner  in  which  it  is  charged  with  the 
responsibility  of  weighing  both  the  national  and  local  socio-economic 
ramifications  of  its  decisions.  Moreover,  it  cannot  be  seriously  questioned 
that  Parliament  may  deal  with  biophysical  environmental  concerns  touching  upon 
the  operation  of  railways  so  long  as  it  is  legislation  relating  to  railways. 
This  could  involve  issues  such  as  emission  standards  or  noise  abatement 
provisions. 

To  continue  with  the  example,  one  might  postulate  the  location  and 
construction  of  a new  line  which  would  require  approval  under  the  relevant 
provisions  of  the  Railway  Act,  R.S.C.,  1985,  c.  R-3.  That  line  may  cut 
through  ecologically  sensitive  habitats  such  as  wetlands  and  forests.  The 
possibility  of  derailment  may  pose  a serious  hazard  to  the  health  and  safety 
of  nearby  communities  if  dangerous  commodities  are  to  be  carried  on  the  line. 
On  the  other  hand,  it  may  bring  considerable  economic  benefit  to  those 
communities  through  job  creation  and  the  multiplier  effect  that  will  have  in 
the  local  economy.  The  regulatory  authority  might  require  that  the  line 
circumvent  residential  districts  in  the  interests  of  noise  abatement  and 
safety.  In  my  view,  all  of  these  considerations  may  validly  be  taken  into 
account  in  arriving  at  a final  decision  on  whether  or  not  to  grant  the 
necessary  approval.  To  suggest  otherwise  would  lead  to  the  most  astonishing 
results,  and  it  defies  reason  to  assert  that  Parliament  is  constitutionally 
barred  from  weighing  the  broad  environmental  repercussions,  including  socio- 
economic concerns,  when  legislating  with  respect  to  decisions  of  this  nature. 

The  same  can  be  said  for  several  other  subject  matters  of  legislation, 
including  one  of  those  before  the  Court,  namely  navigation  and  shipping.  Some 
provisions  of  the  Navigable  Waters  Protection  Act  are  aimed  directly  at 
biophysical  environmental  concerns  that  affect  navigation.  Sections  21  and  22 
read: 


21.  No  person  shall  throw  or  deposit  or  cause,  suffer  or  permit  to 
be  thrown  or  deposited  any  sawdust,  edgings,  slabs,  bark  or  like  rubbish 
of  any  description  whatever  that  is  liable  to  interfere  with  navigation 
in  any  water,  any  part  of  which  is  navigable  or  that  flows  into  any 
navigable  water. 

22.  No  person  shall  throw  or  deposit  or  cause,  suffer  or  permit  to 
be  thrown  or  deposited  any  stone,  gravel,  earth,  cinders,  ashes  or  other 
material  or  rubbish  that  is  liable  to  sink  to  the  bottom  in  any  water, 
any  part  of  which  is  navigable  or  that  flows  into  any  navigable  water, 
where  there  are  not  at  least  twenty  fathoms  of  water  at  all  times,  but 
nothing  in  this  section  shall  be  construed  so  as  to  permit  the  throwing 
or  depositing  of  any  substance  in  any  part  of  a navigable  water  where 
that  throwing  or  depositing  is  prohibited  by  or  under  any  other  Act. 

As  I mentioned  earlier  in  these  reasons,  the  Act  has  a more  expansive 
environmental  dimension,  given  the  common  law  context  in  which  it  was  enacted. 


576 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


The  common  law  proscribed  obstructions  that  interfered  with  the  paramount 
right  of  public  navigation.  Several  of  the  "works"  referred  to  in  the  Act  do 
not  in  any  way  improve  navigation.  Bridges  do  not  assist  navigation,  nor  do 
many  dams.  Thus,  in  deciding  whether  a work  of  that  nature  is  to  be 
permitted,  the  Minister  would  almost  surely  have  to  weigh  the  advantages  and 
disadvantages  resulting  from  the  interference  with  navigation.  This  could 
involve  environmental  concerns  such  as  the  destruction  to  fisheries,  and  all 
the  Guidelines  Order  does  then  is  to  extend  the  ambit  of  his  concerns. 

It  must  be  noted  that  the  exercise  of  legislative  power,  as  it  affects 
concerns  relating  to  the  environment,  must,  as  with  other  concerns,  be  linked 
to  the  appropriate  head  of  power,  and  since  the  nature  of  the  various  heads  of 
power  under  the  Constitution  Act,  1867  differ,  the  extent  to  which 
environmental  concerns  may  be  taken  into  account  in  the  exercise  of  a power 
may  vary  from  one  power  to  another.  For  example,  a somewhat  different 
environmental  role  can  be  played  by  Parliament  in  the  exercise  of  its 
jurisdiction  over  fisheries  than  under  its  powers  concerning  railways  or 
navigation  since  the  former  involves  the  management  of  a resource,  the  others 
activities.  The  foregoing  observations  may  be  demonstrated  by  reference  to 
two  cases  involving  fisheries.  In  Fowler  v.  The  Queen,  [1980]  2 S.C.R.  213, 
the  Court  found  that  s.  33(3)  of  the  Fisheries  Act  was  ultra  vires  Parliament 
because  its  broad  prohibition  enjoining  the  deposit  of  "slash,  stumps  or  other 
debris"  into  water  frequented  by  fish  was  not  sufficiently  linked  to  any 
actual  or  potential  harm  to  fisheries.  However,  s.  33(2),  prohibiting  the 
deposit  of  deleterious  substances  in  any  place  where  they  might  enter  waters 
frequented  by  fish,  was  found  intra  vires  Parliament  under  s.  91(12)  in 
Northwest  Falling  Contractors  Ltd,  v.  The  Queen,  [1980]  2 S.C.R.  292. 

The  provinces  may  similarly  act  in  relation  to  the  environment  under  any 
legislative  power  in  s.  92.  Legislation  in  relation  to  local  works  or 
undertakings,  for  example,  will  often  take  into  account  environmental 
concerns.  What  is  not  particularly  helpful  in  sorting  out  the  respective 
levels  of  constitutional  authority  over  a work  such  as  the  Oldman  River  dam, 
however,  is  the  characterization  of  it  as  a "provincial  project"  or  an 
undertaking  "primarily  subject  to  provincial  regulation"  as  the  appellant 
Alberta  sought  to  do.  That  begs  the  question  and  posits  an  erroneous 
principle  that  seems  to  hold  that  there  exists  a general  doctrine  of 
inter jurisdictional  immunity  to  shield  provincial  works  or  undertakings  from 
otherwise  valid  federal  legislation.  As  Dickson  C.J.  remarked  in  Alberta 
Government  Telephones,  supra,  at  p.  275: 

It  should  be  remembered  that  one  aspect  of  the  pith  and  substance 
doctrine  is  that  a law  in  relation  to  a matter  within  the  competence  of 
one  level  of  government  may  validly  affect  a matter  within  the  competence 
of  the  other.  Canadian  federalism  has  evolved  in  a way  which  tolerates 
overlapping  federal  and  provincial  legislation  in  many  respects,  and  in 
my  view  a constitutional  immunity  doctrine  is  neither  desirable  nor 
necessary  to  accommodate  valid  provincial  objectives. 
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What  is  important  is  to  determine  whether  either  level  of  government  may 
legislate.  One  may  legislate  in  regard  to  provincial  aspects,  the  other 
federal  aspects.  Although  local  projects  will  generally  fall  within 
provincial  responsibility,  federal  participation  will  be  required  if  the 
project  impinges  on  an  area  of  federal  jurisdiction  as  is  the  case  here. 

There  is,  however,  an  even  more  fundamental  fallacy  in  Alberta's 
argument,  and  that  concerns  the  manner  in  which  constitutional  powers  may  be 
exercised.  In  legislating  regarding  a subject,  it  is  sufficient  that  the 
legislative  body  legislate  on  that  subject.  The  practical  purpose  that 
inspires  the  legislation  and  the  implications  that  body  must  consider  in 
making  its  decision  are  another  thing.  Absent  a colourable  purpose  or  a lack 
of  bona  fides^  these  Considerations  will  not  detract  from  the  fundamental 
nature  of  the  legislation.  A railway  line  may  be  required  to  locate  so  as  to 
avoid  a nuisance  resulting  from  smoke  or  noise  in  a municipality,  but  it  is 
nonetheless  railway  regulation. 

An  Australian  case,  Murphyores  Incorporated  Pty.  Ltd,  v.  Commonwealth  of 
Australia  (1976),  136  C.L.R.  1 (H.C.),  illustrates  the  point  well  in  a context 
similar  to  the  present.  There  the  plaintiffs  carried  on  the  business  of 
mining  for  mineral  sands  from  which  they  produced  zircon  and  rutile 
concentrates.  The  export  of  those  substances  was  regulated  by  the  Customs 
(Prohibited  Exports)  Regulations  (passed  pursuant  to  the  Commonwealth's  trade 
and  commerce  power)  and  approval  from  the  Minister  of  Minerals  and  Energy  was 
required  for  their  export.  The  issue  in  the  case  arose  when  an  inquiry  was 
directed  to  be  made  under  the  Environment  Protection  (Impact  of  Proposals)  Act 
1974-1975  (Cth),  into  the  environmental  impact  of  mineral  extraction  from  the 
area  in  which  the  plaintiffs  had  their  mining  leases.  The  Minister 
responsible  informed  the  plaintiffs  that  the  report  of  that  inquiry  would  have 
to  be  considered  before  allowing  any  further  export  of  concentrates. 

The  plaintiffs  contended  that  the  Minister  could  only  consider  matters 
relevant  to  "trading  policy"  within  the  scope  of  the  Commonwealth's  trade  and 
commerce  power,  rather  than  the  environmental  concerns  arising  from  the 
anterior  mining  activity  which  was  predominantly  a state  interest.  That 
argument  was  unanimously  rejected,  Stephen  J.  putting  it  as  follows,  at  p.  12: 

The  administrative  decision  whether  or  not  to  relax  a prohibition 
against  the  export  of  goods  will  necessarily  be  made  in  the  light  of 
considerations  affecting  the  mind  of  the  administrator;  but  whatever 
their  nature  the  consequence  will  necessarily  be  expressed  in  terms  of 
trade  and  commerce,  consisting  of  the  approval  or  rejection  of  an 
application  to  relax  the  prohibition  on  exports.  It  will  therefore  fall 
within  constitutional  power.  The  considerations  in  the  light  of  which 
the  decision  is  made  may  not  themselves  relate  to  matters  of  trade  and 
commerce  but  that  will  not  deprive  the  decision  which  they  induce  of  its 
inherent  constitutionality  for  the  decision  will  be  directly  on  the 
subject  matter  of  exportation  and  the  considerations  actuating  that 
decision  will  not  detract  from  the  character  which  its  subject  matter 
confers  upon  it. 
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I hasten  to  add  that  I do  not  mean  to  draw  any  parallels  between  the 
Commonwealth's  trade  and  commerce  power  as  framed  in  the  Australian 
Constitution  and  that  found  in  the  Canadian  Constitution.  Obviously  there  are 
important  differences  in  the  two  documents,  but  the  general  point  made  in 
Murphyores  is  nonetheless  valid  in  the  present  case.  The  case  points  out  the 
danger  of  falling  into  the  conceptual  trap  of  thinking  of  the  environment  as 
an  extraneous  matter  in  making  legislative  choices  or  administrative 
decisions.  Clearly,  this  cannot  be  the  case.  Quite  simply,  the  environment 
is  comprised  of  all  that  is  around  us  and  as  such  must  be  a part  of  what 
actuates  many  decisions  of  any  moment. 

Environmental  impact  assessment  is,  in  its  simplest  form,  a planning  tool 
that  is  now  generally  regarded  as  an  integral  component  of  sound  decision- 
making. Its  fundamental  purpose  is  summarized  by  R.  Cotton  and  D.  P.  Emond  in 
"Environmental  Impact  Assessment",  in  J.  Swaigen,  ed..  Environmental  Rights  in 
Canada  (1981),  245,  at  p.  247: 

The  basic  concepts  behind  environmental  assessment  are  simply 
stated:  (1)  early  identification  and  evaluation  of  all  potential 
environmental  consequences  of  a proposed  undertaking;  (2)  decision  making 
that  both  guarantees  the  adequacy  of  this  process  and  reconciles,  to  the 
greatest  extent  possible,  the  proponent's  development  desires  with 
environmental  protection  and  preservation. 

As  a planning  tool  it  has  both  an  information-gathering  and  a decision-making 
component  which  provide  the  decision  maker  with  an  objective  basis  for 
granting  or  denying  approval  for  a proposed  development;  see  M.  I.  Jeffery, 
Environmental  Approvals  in  Canada  (1989),  at  p.  1.2,  {SS}  1.4;  D.  P.  Emond, 
Environmental  Assessment  Law  in  Canada  (1978),  at  p.  5.  In  short, 
environmental  impact  assessment  is  simply  descriptive  of  a process  of 
decision-making. 

The  Guidelines  Order  has  merely  added  to  the  matters  that  federal 
decision  makers  should  consider.  If  the  Minister  of  Transport  was 
specifically  assigned  the  task  of  weighing  concerns  regarding  fisheries  in 
weighing  applications  to  construct  works  in  navigable  waters,  could  there  be 
any  complaint  that  this  was  ultra  viresl  All  that  it  would  mean  is  that  a 
decision  maker  charged  with  making  one  decision  must  also  consider  other 
matters  that  fall  within  federal  power.  I am  not  unmindful  of  what  was  said 
by  counsel  for  the  Attorney  General  for  Saskatchewan  who  sought  to 
characterize  the  Guidelines  Order  as  a constitutional  Trojan  horse  enabling 
the  federal  government,  on  the  pretext  of  some  narrow  ground  of  federal 
jurisdiction,  to  conduct  a far  ranging  inquiry  into  matters  that  are 
exclusively  within  provincial  jurisdiction.  However,  on  my  reading  of  the 
Guidelines  Order  the  "initiating  department"  assigned  responsibility  for 
conducting  an  initial  assessment,  and  if  required,  the  environmental  review 
panel,  are  only  given  a mandate  to  examine  matters  directly  related  to  the 
areas  of  federal  responsibility  affected.  Thus,  an  initiating  department  or 
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panel  cannot  use  the  Guidelines  Order  as  a colourable  device  to  invade  areas 
of  provincial  jurisdiction  which  are  unconnected  to  the  relevant  heads  of 
federal  power. 

Because  of  its  auxiliary  nature,  environmental  impact  assessment  can  only 
affect  matters  that  are  "truly  in  relation  to  an  institution  or  activity  that 
is  otherwise  within  [federal]  legislative  jurisdiction";  see  Devine  v.  Quebec 
(Attorney  General),  [1988]  2 S.C.R.  790,  at  p.  808.  Given  the  necessary 
element  of  proximity  that  must  exist  between  the  impact  assessment  process  and 
the  subject  matter  of  federal  jurisdiction  involved,  this  legislation  can,  in 
my  view,  be  supported  by  the  particular  head  of  federal  power  invoked  in  each 
instance.  In  particular,  the  Guidelines  Order  prescribes  a close  nexus 
between  the  social  effects  that  may  be  examined  and  the  environmental  effects 
generally.  Section  4 requires  that  the  social  effects  examined  at  the  initial 
assessment  stage  be  "directly  related"  to  the  potential  environmental  effects 
of  a proposal,  as  does  s.  25  in  respect  of  the  terms  of  reference  under  which 
an  environmental  assessment  panel  may  operate.  Moreover,  where  the  Guidelines 
Order  has  application  to  a proposal  because  it  affects  an  area  of  federal 
jurisdiction,  as  opposed  to  the  other  three  bases  for  application  enumerated 
in  s.  6,  the  environmental  effects  to  be  studied  can  only  be  those  which  may 
have  an  impact  on  the  areas  of  federal  responsibility  affected. 

I should  make  it  clear,  however,  that  the  scope  of  assessment  is  not 
confined  to  the  particular  head  of  power  under  which  the  Government  of  Canada 
has  a decision-making  responsibility  within  the  meaning  of  the  term 
"proposal".  Such  a responsibility,  as  I stated  earlier,  is  a necessary 
condition  to  engage  the  process,  but  once  the  initiating  department  has  thus 
been  given  authority  to  embark  on  an  assessment,  that  review  must  consider  the 
environmental  effect  on  all  areas  of  federal  jurisdiction.  There  is  no 
constitutional  obstacle  preventing  Parliament  from  enacting  legislation  under 
several  heads  of  power  at  the  same  time;  see  Jones  v.  Attorney  General  of  New 
Brunswick,  [1975]  2 S.C.R.  182,  and  Knox  Contracting  Ltd,  v.  Canada,  [1990]  2 
S.C.R.  338,  at  p.  350.  In  the  case  of  the  Guidelines  Order,  Parliament  has 
conferred  upon  one  institution  (the  "initiating  department")  the 
responsibility,  in  the  exercise  of  its  decision-making  authority,  for 
assessing  the  environmental  implications  on  all  areas  of  federal  jurisdiction 
potentially  affected.  Here,  the  Minister  of  Transport,  in  his  capacity  of 
decision  maker  under  the  Navigable  Waters  Protection  Act,  is  directed  to 
consider  the  environmental  impact  of  the  dam  on  such  areas  of  federal 
responsibility  as  navigable  waters,  fisheries,  Indians  and  Indian  lands,  to 
name  those  most  obviously  relevant  in  the  circumstances  here. 

In  essence,  then,  the  Guidelines  Order  has  two  fundamental  aspects. 
First,  there  is  the  substance  of  the  Guidelines  Order  dealing  with 
environmental  impact  assessment  to  facilitate  decision-making  under  the 
federal  head  of  power  through  which  a proposal  is  regulated.  As  I mentioned 
earlier,  this  aspect  of  the  Guidelines  Order  can  be  sustained  on  the  basis 
that  it  is  legislation  in  relation  to  the  relevant  subject  matters  enumerated 
in  s.  91  of  the  Constitution  Act,  1867.  The  second  aspect  of  the  legislation 
is  its  procedural  or  organizational  element  that  coordinates  the  process  of 
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assessment,  which  can  in  any  given  case  touch  upon  several  areas  of  federal 
responsibility,  under  the  auspices  of  a designated  decision  maker,  or  in  the 
vernacular  of  the  Guidelines  Order,  the  "initiating  department".  This  facet 
of  the  legislation  has  as  its  object  the  regulation  of  the  institutions  and 
agencies  of  the  Government  of  Canada  as  to  the  manner  in  which  they  perform 
their  administrative  functions  and  duties.  This,  in  my  view,  is 
unquestionably  intra  vires  Parliament.  It  may  be  viewed  either  as  an  adjunct 
of  the  particular  legislative  powers  involved,  or,  in  any  event,  be 
justifiable  under  the  residuary  power  in  s.  91. 

The  Court  adopted  a similar  approach  in  the  related  situation  that  arose 
in  Jones  v.  Attorney  General  of  New  Brunswick,  supra.  There  this  Court  dealt 
with  the  constitutional  validity,  on  a division  of  powers  basis,  of  certain 
provisions  of  the  Official  Languages  Act,  R.S.C.  1970,  c.  0-2,  the  Evidence 
Act  of  New  Brunswick,  R.S.N.B.  1952,  c.  74,  and  the  Official  Languages  of  New 
Brunswick  Act,  S.N.B.  1969,  c.  14.  The  federal  legislation  made  English  and 
French  the  official  languages  of  Canada,  and  the  impugned  provisions 
recognized  both  languages  in  the  federal  courts  and  in  criminal  proceedings. 
Laskin  C.J.  held,  at  p.  189: 

. . . I am  in  no  doubt  that  it  was  open  to  the  Parliament  of  Canada  to 
enact  the  Official  Languages  Act  (limited  as  it  is  to  the  purposes  of  the 
Parliament  and  Government  of  Canada  and  to  the  institutions  of  that 
Parliament  and  Government)  as  being  a law  "for  the  peace,  order  and  good 
government  of  Canada  in  relation  to  [a  matter]  not  coming  within  the 
classes  of  subjects  . . . assigned  exclusively  to  the  Legislatures  of  the 
Provinces".  The  quoted  words  are  in  the  opening  paragraph  of  s.  91  of 
the  British  North  America  Act;  and,  in  relying  on  them  as  constitutional 
support  for  the  Official  Languages  Act,  I do  so  on  the  basis  of  the 
purely  residuary  character  of  the  legislative  power  thereby  conferred. 
No  authority  need  be  cited  for  the  exclusive  power  of  the  Parliament  of 

Canada  to  legislate  in  relation  to  the  operation  and  administration  of 

the  institutions  and  agencies  of  the  Parliament  and  Government  of  Canada. 

Those  institutions  and  agencies  are  clearly  beyond  provincial  reach. 
[Emphasis  added.] 

The  Court  went  on  to  uphold  the  federal  legislation  on  the  additional  grounds 
that  it  was  valid  under  Parliament's  criminal  jurisdiction  (s.  91(27))  and 
federal  power  over  federal  courts  (s.  101).  Laskin  C.J.  also  remarked  that 
there  was  no  constitutional  impediment  preventing  Parliament  from  adding  to 
the  range  of  privileged  or  obligatory  use  of  English  and  French  in 
institutions  or  activities  that  are  subject  to  federal  control.  For  similar 
reasons,  the  provincial  legislation  providing  for  the  use  of  both  official 
languages  in  the  courts  of  New  Brunswick  was  upheld  on  the  basis  of  its  power 
over  the  administration  of  justice  in  the  province  (s.  92(14)). 

In  the  end,  I am  satisfied  that  the  Guidelines  Order  is  in  pith  and 
substance  nothing  more  than  an  instrument  that  regulates  the  manner  in  which 
federal  institutions  must  administer  their  multifarious  duties  and  functions. 
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Consequently,  it  is  nothing  more  than  an  adjunct  of  the  federal  legislative 
powers  affected.  In  any  event,  it  falls  within  the  purely  residuary  aspect  of 
the  "Peace,  Order,  and  good  Government"  power  under  s.  91  of  the  Constitution 
Act,  1867.  Any  intrusion  into  provincial  matters  is  merely  incidental  to  the 
pith  and  substance  of  the  legislation.  It  must  also  be  remembered  that  what  is 
involved  is  essentially  an  information  gathering  process  in  furtherance  of  a 
decision-making  function  within  federal  jurisdiction,  and  the  recommendations 
made  at  the  conclusion  of  the  information  gathering  stage  are  not  binding  on 
the  decision  maker.  Neither  the  initiating  department  nor  the  panel  are  given 
power  to  subpoena  witnesses,  as  was  the  case  in  Canadian  National  Railway  Co. 
V.  Courtois,  [1988]  1 S.C.R.  868,  where  the  Court  held  that  certain  provisions 
of  the  Act  respecting  occupational  health  and  safety,  S.Q.  1979,  c.  63,  which, 
inter  alia,  allowed  the  province  to  investigate  accidents  and  issue  remedial 
orders,  were  inapplicable  to  an  interprovincial  railway  undertaking.  I should 
add  that  Alberta's  extensive  reliance  on  that  decision  is  misplaced.  It  is 
wholly  distinguishable  from  the  present  case  on  several  grounds,  most 
importantly  that  the  impugned  provincial  legislation  there  was  made  compulsory 
against  a federal  undertaking  and  was  interpreted  by  the  Court  as  regulating 
the  undertaking. 

For  the  foregoing  reasons  I find  that  the  Guidelines  Order  is  intra  vires 
Parliament  and  would  thus  answer  the  constitutional  question  in  the  negative. 


Discretion 

The  last  substantive  issue  raised  in  this  appeal  is  whether  the  Federal 
Court  of  Appeal  erred  in  interfering  with  the  motions  judge's  discretion  not 
to  grant  the  remedies  sought,  namely  orders  in  the  nature  of  certiorari  and 
mandamus t on  the  grounds  of  unreasonable  delay  and  futility.  Stone  J.A.  found 
that  the  motions  judge  had  erred  in  a way  that  warranted  interference  with  the 
exercise  of  his  discretion  on  both  grounds. 

The  principles  governing  appellate  review  of  a lower  court's  exercise  of 
discretion  were  not  extensively  considered,  only  their  application  to  this 
case.  Stone  J.A.  cited  Polylok  Corp.  v.  Montreal  Fast  Print  (1975)  Ltd., 
[1984]  1 F.C.  713  (C.A.),  which  in  turn  approved  of  the  following  statement  of 
Viscount  Simon  L.C.  in  Charles  Osenton  & Co.  v.  Johnston,  [1942]  A.C.  130,  at 
p.  138: 

The  law  as  to  the  reversal  by  a court  of  appeal  of  an  order  made  by  the 
judge  below  in  the  exercise  of  his  discretion  is  well-established,  and 
any  difficulty  that  arises  is  due  only  to  the  application  of  well-settled 
principles  in  an  individual  case.  The  appellate  tribunal  is  not  at 
liberty  merely  to  substitute  its  own  exercise  of  discretion  for  the 
discretion  already  exercised  by  the  judge.  In  other  words,  appellate 
authorities  ought  not  to  reverse  the  order  merely  because  they  would 
themselves  have  exercised  the  original  discretion,  had  it  attached  to 
them,  in  a different  way.  But  if  the  appellate  tribunal  reaches  the 
clear  conclusion  that  there  has  been  a wrongful  exercise  of  discretion  in 
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that  no  weight,  or  no  sufficient  weight,  has  been  given  to  relevant 
considerations  such  as  those  urged  before  us  by  the  appellant,  then  the 
reversal  of  the  order  on  appeal  may  be  justified. 

That  was  essentially  the  standard  adopted  by  this  Court  in  Harelkin  v. 
University  of  Regina,  [1979]  2 S.C.R.  561,  where  Beetz  J.  said,  at  p.  588: 

Second,  in  declining  to  evaluate,  difficult  as  it  may  have  been, 
whether  or  not  the  failure  to  render  natural  justice  could  be  cured  in 
the  appeal,  the  learned  trial  judge  refused  to  take  into  consideration  a 
major  element  for  the  determination  of  the  case,  thereby  failing  to 
exercise  his  discretion  on  relevant  grounds  and  giving  no  choice  to  the 
Court  of  Appeal  but  to  intervene.  [Emphasis  added.) 

What,  then,  are  the  relevant  considerations  that  should  have  been  weighed 
by  the  motions  judge  in  exercising  his  discretion?  The  first  ground  on  which 
the  motions  judge  exercised  his  discretion  to  refuse  prerogative  relief  was 
delay.  There  is  no  question  that  unreasonable  delay  may  bar  an  applicant  from 
obtaining  a discretionary  remedy,  particularly  where  that  delay  would  result 
in  prejudice  to  other  parties  who  have  relied  on  the  challenged  decision  to 
their  detriment,  and  the  question  of  unreasonableness  will  turn  on  the  facts 
of  each  case;  see  S.  A.  de  Smith,  Judicial  Review  of  Administrative  Action 
(4th  ed.  1980),  at  p.  423,  and  D.  P.  Jones  and  A.  S.  de  Vi  liars.  Principles  of 
Administrative  Law  (1985),  at  pp.  373-74.  The  motions  judge  took  cognizance 
of  the  period  of  time  that  elapsed  between  approval  being  granted  by  the 
Minister  of  Transport  on  September  18,  1987  and  the  filing  of  the  notice  of 
motion  in  this  action  on  April  21,  1989,  and  the  fact  that  the  project  was 
approximately  40  percent  complete  by  that  time.  With  respect,  however,  he 
ignored  a considerable  amount  of  activity  undertaken  by  the  respondent  Society 
before  taking  this  action,  some  of  which  was  referred  to  by  Stone  J.A.  I 
should  note  at  this  point  that  Stone  J.A.  was  mistaken  when  he  stated  that 
this  action  was  taken  only  two  months  after  the  Society  became  aware  that 
approval  had  been  granted.  During  cross-examination  on  her  affidavit  in 
support  of  the  application,  Ms.  Kostuch,  the  vice-president  of  the  Society, 
admitted  that  the  Society  became  aware  of  the  approval  on  February  16,  1988, 
some  fourteen  months  before  the  present  action  was  launched. 

This  was  not  the  only  action  taken  by  the  Society  in  opposition  to  the 
dam,  however.  The  Society  first  brought  an  action  in  October  1987  seeking 
certiorari  with  prohibition  in  aid  to  quash  an  interim  licence  issued  by  the 
Minister  of  the  Environment  of  Alberta  pursuant  to  the  Water  Resources  Act. 
On  December  8,  1987  Moore  C.J.Q.B.  quashed  all  licences  and  permits  issued  by 
the  Minister  on  the  grounds  that  the  department  had  not  filed  the  requisite 
approvals  with  its  application,  that  it  had  not  referred  the  matter  to  the 
Energy  Resources  Conservation  Board  as  required  by  s.  17  of  the  Act,  and  that 
the  Minister's  delegate  had  wrongfully  exercised  his  discretion  in  waiving  the 
public  notice  requirements  set  out  in  the  Act:  Friends  of  the  Oldman  River 
Society  v.  Alberta  (Minister  of  the  Environment)  (1987),  85  A.R.  321.  Another 
interim  licence  was  issued  on  February  5,  1988  and  again  the  respondent 
brought  an  application  to  quash  that  licence,  principally  on  the  ground  that 
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the  requirement  for  giving  public  notice  had  been  improperly  waived.  The 
application  was  dismissed  by  Picard  J.  who  held  that  the  appropriate  material 
had  been  filed  with  the  application  for  the  licence  and  that  the  Minister's 
delegate  had  acted  within  his  jurisdiction  in  waiving  public  notice:  Friends 
of  Oldman  River  Society  v.  Alberta  (Minister  of  the  Environment)  (1988),  89 
A.R.  339  (Q.B). 

In  the  meantime,  the  respondent  Society  had  been  petitioning  the  Alberta 
Energy  Resources  Conservation  Board  to  conduct  a public  hearing  into  the 
hydro-electric  aspects  of  the  dam  pursuant  to  the  Hydro  and  Electric  Energy 
Act.  The  Board  replied  on  December  18,  1987  refusing  the  Society's  request 
for  the  reason  that  the  dam  did  not  constitute  a "hydro  development"  within 
the  meaning  of  the  Act.  An  application  was  taken  for  leave  to  appeal  that 
decision  to  the  Alberta  Court  of  Appeal  which  refused  leave,  agreeing  with  the 
Board  that  the  project  was  not  a hydro  development,  even  though  it  was 
designed  to  allow  for  the  future  installation  of  a power  generating  facility: 
Friends  of  the  Old  Man  River  Society  v.  Energy  Resources  Conservation  Board 
(Alta.)  (1988),  89  A.R.  280.  Finally,  Ms.  Kostuch  swore  an  information  before 
a justice  of  the  peace  alleging  that  an  offence  had  been  committed  under  s.  35 
of  the  Fisheries  Act.  After  summonses  were  issued,  the  Attorney  General  for 
Alberta  intervened  and  stayed  the  proceedings  on  August  19,  1988.  I have 
already  documented  the  correspondence  directed  to  the  federal  Minister  of  the 
Environment  and  Minister  of  Fisheries  and  Oceans  through  1987  and  1988  in 
which  members  of  the  Society  sought  to  have  the  Guidelines  Order  invoked,  all 
to  no  avail.  This  action  was  taken  shortly  after  the  Trial  Division  of  the 
Federal  Court  in  Canadian  Wildlife  held  that  the  Guidelines  Order  was  binding 
on  the  Minister  of  the  Environment. 

In  my  view,  this  chronology  of  events  represents  a concerted  and 
sustained  effort  on  the  part  of  the  Society  to  challenge  the  legality  of  the 
process  followed  by  Alberta  to  build  this  dam  and  the  acquiescence  of  the 
appellant  Ministers.  While  these  events  were  taking  place,  construction  of 
the  dam  continued,  despite  ongoing  legal  proceedings,  and  as  at  the  date  of 
the  hearing  before  this  Court,  counsel  for  Alberta  advised  that  the  dam  had 
been  substantially  completed.  I can  find  no  evidence  that  Alberta  has 
suffered  any  prejudice  from  any  delay  in  taking  this  action;  there  is  no 
indication  whatever  that  the  province  was  prepared  to  accede  to  an 
environmental  impact  assessment  under  the  Guidelines  Order  until  it  had 
exhausted  all  legal  avenues,  including  an  appeal  to  this  Court.  The  motions 
judge  did  not  weigh  these  considerations  adequately  or  at  all.  Accordingly, 
the  Court  of  Appeal  was  justified  in  interfering  with  the  exercise  of  his 
discretion  on  this  point. 

The  remaining  ground  for  refusing  to  grant  prerogative  relief  was  on  the 
basis  of  futility,  namely  that  environmental  impact  assessment  under  the 
Guidelines  Order  would  be  needlessly  repetitive  in  view  of  the  studies  that 
were  conducted  in  the  past.  In  my  view  this  was  not  a proper  ground  to  refuse 
a remedy  in  these  circumstances.  Prerogative  relief  should  only  be  refused  on 
the  ground  of  futility  in  those  few  instances  where  the  issuance  of  a 
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prerogative  writ  would  be  effectively  nugatory.  For  example,  a case  where  the 
order  could  not  possibly  be  implemented,  such  as  an  order  of  prohibition  to  a 
tribunal  if  nothing  is  left  for  it  to  do  that  can  be  prohibited;  see  de  Smith, 
supra,  at  pp.  427-28.  It  is  a different  matter,  though,  where  it  cannot  be 
determined  a priori  that  an  order  in  the  nature  of  prerogative  relief  will 
have  no  practical  effect.  In  the  present  case,  aside  from  what  Stone  J.A.  has 
already  said  concerning  the  qualitative  differences  between  the  process 
mandated  by  the  Guidelines  Order  and  what  has  gone  before,  it  is  not  at  all 
obvious  that  the  implementation  of  the  Guidelines  Order  even  at  this  late 
stage  will  not  have  some  influence  over  the  mitigative  measures  that  may  be 
taken  to  ameliorate  any  deleterious  environmental  impact  from  the  dam  on  an 
area  of  federal  jurisdiction.  I have  therefore  concluded  that  the  Court  of 
Appeal  did  not  err  in  interfering  with  the  motions  judge's  exercise  of 
discretion  to  deny  the  relief  sought. 

On  the  matter  of  costs,  it  is  my  view  that  this  is  a proper  case  for 
awarding  costs  on  a solicitor-client  basis  to  the  respondent  Society,  given 
the  Society's  circumstances  and  the  fact  that  the  federal  Ministers  were 
joined  as  appellants  even  though  they  did  not  earlier  seek  leave  to  appeal  to 
this  Court. 

Disposition 


For  these  reasons,  I would  dismiss  the  appeal,  with  the  exception  that 
there  shall  be  no  order  in  the  nature  of  mandamus  directing  the  Minister  of 
Fisheries  and  Oceans  to  comply  with  the  Guidelines  Order,  with  solicitor  and 
client  costs  to  the  respondent  throughout.  I would  answer  the  constitutional 
question  in  the  negative. 


//Stevenson// 

The  following  are  the  reasons  delivered  by 

Stevenson  J.  (dissenting)  — I have  had  the  benefit  of  reading  the 
judgment  of  my  colleague  La  Forest  J.  and  respectfully  disagree  with  him  on 
three  points.  In  my  view, 

1.  The  Crown  is  not  bound  by  the  Navigable  Waters  Protection  Act, 

R.S.C.,  1985,  c.  N-22  ("N.W.P.A. ") . 

2.  The  Federal  Court  of  Appeal,  [1990]  2 F.C.  18,  wrongly  interfered  with 
the  discretion  exercised  by  the  motions  judge  in  refusing  the  prerogative 
remedy. 


3.  The  appellants  should  not  be  called  upon  to  pay  costs  on  a solicitor 
and  client  basis. 

I agree  with  his  analysis  of  the  constitutional  questions  and  with  his 
interpretation  of  the  provisions  implementing  the  Environmental  Assessment  and 
Review  Process  Guidelines  Order,  SOR/84-467. 
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1,  Crown  Immunity 


The  question  here  is  a simple  one:  is  the  Crown  bound  by  the  N.W.P.A.? 
For  the  purposes  of  this  discussion,  no  distinction  is  to  be  drawn  between  the 
federal  and  provincial  Crowns.  The  Crown  is  indivisible  for  this  purpose: 
Alberta  Government  Telephones  v.  Canada  (Canadian  Radio-television  and 

Telecommunications  Commission),  [1989]  2 S.C.R.  225,  at  pp.  272-73. 

Pursuant  to  the  Interpretation  Act,  R.S.C.,  1985,  c.  1-21  (formerly 
R.S.C.  1970,  c.  1-23),  the  Crown  is  not  bound  by  legislation  unless  it  is 
mentioned  or  referred  to  in  the  legislation.  This  has  been  interpreted  in 
Alberta  Government  Telephones,  at  p.  281,  as  follows: 

It  seems  to  me  that  the  words  "mentioned  or  referred  to"  in  s.  16 
[now  s.  17]  are  capable  of  encompassing:  (1)  expressly  binding  words 
("Her  Majesty  is  bound");  (2)  a clear  intention  to  bind  which,  in  Bombay 
terminology,  "is  manifest  from  the  very  terms  of  the  statute",  in  other 
words,  an  intention  revealed  when  provisions  are  read  in  the  context  of 
other  textual  provisions,  as  in  Ouellette,  suprai  and,  (3)  an  intention 
to  bind  where  the  purpose  of  the  statute  would  be  "wholly  frustrated"  if 
the  government  were  not  bound,  or,  in  other  words,  if  an  absurdity  (as 
opposed  to  simply  an  undesirable  result)  were  produced.  These  three 
points  should  provide  a guideline  for  when  a statute  has  clearly  conveyed 
an  intention  to  bind  the  Crown. 


All  parties  agree  that  there  are  no  words  in  the  N.W.P.A.  "expressly 
binding"  the  Crown.  In  my  view,  it  also  cannot  be  said  that  a clear  intention 
to  bind  the  Crown  "is  manifest  from  the  very  terms  of  the  statute".  In  making 
that  determination,  one  is  confined  to  the  four  corners  of  the  statute.  We 
must  not  forget  that  Province  of  Bombay  v.  Municipal  Corporation  of  Bombay, 
[1947]  A.C.  58  (P.CTy^  is  no  longer  applicable  in  light  of  the  express 
provisions  of  the  Interpretation  Act,  except  to  the  extent  that  it  is  adopted 
as  it  was  in  Alberta  Government  Telephones,  which  I take  to  be  governing. 

The  respondent  Society  must  therefore  show  that  excluding  the  Crown  would 
wholly  frustrate  the  purpose  of  the  N.W.P.A.  or  produce  an  absurdity.  I am 
reminded  by  the  Privy  Council  in  Bombay  that  if  the  intention  is  to  bind  the 
Crown,  "nothing  is  easier  than  to  say  so  in  plain  words"  (p.  63). 

Does  the  failure  to  include  the  Crown  work  an  absurdity?  It  is  not  enough 
that  there  be  a gap:  Alberta  Government  Telephones,  at  p.  283.  The  N.W.P.A. 
applies  to  private  and  municipal  undertakings  and  a moment's  reflection 
reveals  that  there  are  many  non-governmental  agencies  whose  activities  are 
thus  subject  to  the  N.W.P.A.  There  is  thus  no  emasculation  of  the  N.W.P.A. 

Nor  are  the  courts  to  assume  bad  faith  on  the  part  of  the  Crown  in 
carrying  out  activities  which  might  otherwise  be  regulated. 
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If  the  Crown  interferes  with  public  rights  of  navigation,  that  wrong  is 
remediable  by  action.  In  short,  there  is  no  ground  for  saying  that  the 
N.W.P.A.  will  be  frustrated  by  actions  of  government.  There  is  ample  scope  in 
the  regulation  of  non-governmental  activities,  and  it  cannot  be  said  the 
object  of  the  N.W.P.A.  is  frustrated. 

I must  mention  briefly  an  argument  that  in  invoking  the  N.W.P.A. , the 
appellant  Alberta  accepted  the  burden  of  the  environmental  regulation  regime. 
There  is  no  significant  benefit  in  approval  under  the  N.W.P.A.  Tort  actions 
may  still  lie.  The  N.W.P.A.  does  not  expressly  confer  benefits  of  any  type. 
Moreover,  it  is  not  clear  that  approval  under  s.  5 of  the  N.W.P.A.  would 
necessarily  provide  any  protection  from  possible  actions  in  tort.  In  Champion 
V.  City  of  Vancouver,  [1918]  1 W.W.R.  216  (S.C.C.),  Fitzpatrick  C.J.  of  this 
Court  held  at  pp.  218-19  that: 

In  considering  the  interpretation  to  be  put  upon  this  Act  [the 
N.W.P.A. , R.S.C.  1906,  c.  115],  it  must  be  borne  in  mind  that  every  work 
constructed  in  navigable  waters  is  not  necessarily  such  an  interference 
with  navigation  as  to  constitute  an  illegal  obstruction.  It  may, 
however,  be  so  and,  as  such,  liable  to  be  removed  by  the  proper 
authority.  It  is  therefore  of  great  advantage  to  persons  proposing  to 
construct  works  for  which  there  is  no  sanction  to  be  able  to  obtain 
beforehand  the  approval  of  the  Governor-in-Council  under  sec.  7;  the 
provision  is,  however,  purely  permissive  and  the  section  does  not  provide 

for  any  consequences  following  upon  the  approval,  certainly  not  that  it 

shall  render  legal  anything  which  would  be  illegal.  Any  interference 
with  a public  right  of  navigation  is  a nuisance  which  the  Courts  can 
order  abated  notwithstanding  any  approval  by  the  Governor-in-Council 
under  sec.  7.  [Emphasis  added.] 

2.  Discretion 


The  remedies  sought  by  the  respondent  Society  are  discretionary: 
Harelkin  v.  University  of  Regina,  [1979]  2 S.C.R.  561,  at  p.  574:  "The 
principle  that  certiorari  and  mandamus  are  discretionary  remedies  by  nature 
cannot  be  disputed",  and  D.  P.  Jones  and  A.  S.  de  Vi  liars.  Principles  of 
Administrative  Law  (1985),  at  pp.  372-73. 

Interference  by  an  appellate  court  is  only  warranted  when  a lower  court 
has  "gone  wrong  in  principle"  or  "has  given  no  weight  (or  no  sufficient 
weight)  to  those  considerations  which  ought  to  have  weighed  with  [it]": 
Polylok  Corp.  v.  Montreal  Fast  Print  (1975)  Ltd.,  [1984]  1 F.C.  713  (C.A.),  at 
p.  724. 

The  Federal  Court  of  Appeal  was  clearly  wrong  in  dismissing  the  motions 
judge's  conclusion  on  the  question  of  delay,  which  it  was  "not  persuaded"  was 
well-founded  in  principle.  The  Court  of  Appeal  says  the  respondent  Society  did 
not  become  aware  of  the  grant  of  the  approval  under  the  N.W.P.A.  until  some 
two  months  before  the  proceedings  were  actually  launched.  In  fact,  it  knew  of 
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the  approval  some  14  months  beforehand  and  the  principal  promoters  of  the 
Society  knew  even  before  then. 

The  common  law  has  always  imposed  a duty  on  an  applicant  to  act  promptly 
in  seeking  extraordinary  remedies: 


Owing  to  their  discretionary  nature,  extraordinary  and  ordinary 
review  remedies  must  be  exercised  promptly.  Donaldson  J.  of  the  Court  of 
Appeal  of  England  aptly  explained  the  principle  in  R.  v.  Aston  University 
Senate  [[1969]  2 Q.B.  538,  at  p.  555):  "The  prerogative  remedies  are 
exceptional  in  their  nature  and  should  not  be  made  available  to  those  who 
sleep  upon  their  rights". 

(R.  Dussault  and  L.  Borgeat,  Administrative  Law  (2nd  ed.  1990),  vol.  4, 
at  pp.  468-69.) 

That  duty  was  recognized  by  Laskin  C.J.  on  behalf  of  this  Court  in  P.P.G. 
Industries  Canada  Ltd,  v.  Attorney  General  of  Canada,  [1976]  2 S.C.R.  739,  at 
p.  749: 


In  my  opinion,  discretionary  bars  are  as  applicable  to  the  Attorney 
General  on  motions  to  quash  as  they  admittedly  are  on  motions  by  him  for 
prohibition  or  in  actions  for  declaratory  orders.  The  present  case  is  an 
eminently  proper  one  for  the  exercise  of  discretion  to  refuse  the  relief 
sought  by  the  Attorney  General . Foremost  among  the  factors  which 
persuade  me  to  this  view  is  the  unexplained  two  year  delay  in  moving 

against  the  Anti-dumpting  Tribunal's  decision.  [Emphasis  added.] 

The  importance  of  acting  promptly  when  seeking  prerogative  relief  has 
also  been  recognized  in  much  of  the  legislation  now  governing  judicial  review. 
For  example,  Ontario's  Judicial  Review  Procedure  Act,  R.S.O.  1990,  c.  J.l, 
empowers  a court  to  extend  the  prescribed  time  for  initiating  an  application 
for  judicial  review,  but  only  where  it  is  satisfied  that  there  are  prima  fade 
grounds  for  relief  and  no  substantial  prejudice  or  hardship  will  result  to 
those  who  would  be  affected  by  the  delay  (s.  5).  Under  British  Columbia's 
Judicial  Review  Procedure  Act,  R.S.B.C.  1979,  c.  209,  an  application  for 
judicial  review  may  be  barred  by  the  affluxion  of  time  if  a court  considers 
that  substantial  prejudice  or  hardship  will  result  by  reason  of  the  delay  (s. 
11).  The  Federal  Court  Act,  R.S.C.,  1985,  c.  F-7,  s.  28(2)  stipulates  than  an 
application  for  judicial  review  before  the  Federal  Court  of  Appeal  must  be 
made  within  ten  days  from  the  time  the  impugned  decision  or  order  is  first 
communicated.  That  time  limit  can  only  be  extended  with  leave  of  the  court. 
In  Alberta,  Rule  753.11(1)  of  the  Alberta  Rules  of  Court  (Alta.  Reg.  390/68) 
stipulates  that  where  the  relief  sought  is  the  setting  aside  of  a decision  or 
act,  the  application  for  judicial  review  must  be  filed  and  served  within  six 
months  after  that  decision  or  act.  Finally,  in  art.  835.1  of  Quebec's  Code  of 
Civil  Procedure,  R.S.Q.,  c.  C-25,  which  applies  to  all  extraordinary  remedies, 
it  is  stipulated  that  motions  must  be  served  "within  a reasonable  time".  The 
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Court  of  Appeal  of  Quebec  held  in  Syndicat  des  employes  du  commerce  de 
Riviere-du-Loup  (section  Emilio  Boucher,  C.S.N.)  v.  Turcotte,  [1984]  C.A.  316, 
at  p.  318,  that:  [translation]  "This  article  [835.1]  merely  codified  the 
common  law  rule  that  the  remedy  must  be  exercised  within  a reasonable  time". 

By  the  time  this  application  was  brought,  the  dam  was  40  per  cent 
complete.  A significant  amount  of  public  money  had  already  been  spent.  It  is 
a matter  of  public  record  that  individual  members  of  the  respondent  Society 
were  aware  of  the  approval  issued  under  the  N.W.P.A.  prior  to  February,  1988. 
Even  if  such  were  not  the  case,  the  respondent  Society  still  could  have 
launched  its  action  in  early  1988.  At  that  time,  major  construction  had  not 
yet  taken  place.  Had  the  respondent  Society  initiated  proceedings  then  as 
compared  to  April  of  1989,  the  appellant  Alberta  would  have  been  in  a much 
better  position  objectively  to  assess  any  potential  legal  risk  associated  with 
continuing.  Faced  with  the  possibility  of  invalid  federal  approval,  it  may 
well  have  chosen  at  that  point  not  to  put  out  the  public  funds  that  it  did. 

After  years  of  extensive  planning,  innumerable  public  hearings, 
environmental  studies  and  reports,  and  after  the  establishment  of  various 
councils  and  committees  for  the  purpose  of  reviewing  proposals  that  were  put 
forward,  the  appellant  Alberta  embarked  upon  an  enormous  undertaking  to  meet 
the  needs  of  its  constituents.  It  did  so  at  the  expense  of  the  public.  And 
it  did  so  after  having  been  advised  by  the  federal  government  that  it  could 
legitimately  proceed.  The  Oldman  River  dam  no  doubt  necessitates  comprehensive 
administration.  Its  construction  also  involves  a significant  number  of 
contracts  with  third  parties.  Given  the  enormity  of  the  project  and  the 
interests  at  stake,  it  was  unreasonable  for  the  respondent  Society  to  wait  14 
months  before  challenging  the  decision  of  the  Minister  of  Transport.  In  the 
context  of  this  case,  it  was  imperative  that  the  respondent  Society  respect 
the  common  law  duty  to  act  promptly. 

Had  the  respondent  Society  acted  more  promptly,  the  appellant  Alberta 
would  have  been  able  to  assess  its  position  without  regard  to  the  economic  and 
administrative  commitment  that  was  a reality  by  the  time  these  proceedings 
were  launched.  It  is  impossible  to  conclude  that  the  appellant  Alberta  was 
not  prejudiced  by  the  delay.  Moreover,  the  motions  judge  made  a finding  on 
prejudice,  and  found  that  there  was  no  justification  for  waiting  to  launch  the 
attack  until  the  dam  was  nearly  40  per  cent  completed. 

The  rationale  for  requiring  applicants  for  prerogative  relief  to  act 
promptly  is  to  enable  their  erstwhile  respondents  to  act  upon  the  authority 
given  to  them.  The  applicant  cannot  invoke  the  fact  that  the  respondent  did 
what  he  or  she  was  legally  entitled  to  do  as  an  answer  to  its  own  delay.  Such 
a view  would  put  a premium  on  delay  and  deliver  the  wrong  message  to  those  who 
plan  prerogative  challenges. 

My  colleague.  La  Forest  J.,  would  also  give  some  weight  to  the  fact  that 
the  appellant  Alberta  was  aware  of  the  opposition  of  the  respondent  Society 
and  others  because  of  the  other  unsuccessful  challenges  by  the  Society  and 
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others.  In  my  view,  those  challenges  are  completely  irrelevant  to  this 
question.  Those  attacks  were  all  ill-founded,  and  the  appellant  Alberta  was 
not  bound  to  expect  that  these  peripheral  and  collateral  proceedings  presaged 
a fundamental  attack  on  the  original  permit.  The  fact  that  detractors  are 
harassing  a travelling  train  does  not  put  one  on  guard  against  the  proposition 
that  they  are  going  to  attack  the  authority  to  depart  in  the  first  instance. 
In  my  opinion,  those  activities  need  not  have  been  taken  into  consideration  by 
the  motions  judge.  None  of  the  activities  undertaken  by  the  Society  or  its 
members  precluded  the  respondent  Society  from  undertaking  this  challenge. 

The  activities  referred  to  by  my  colleague  were  qualitatively  different 
from  that  which  is  sought  in  this  action,  and  irrelevant  to  the  issue  at  hand. 
The  applications  for  certiorari  brought  by  the  respondent  Society  in  October 
1987  and  early  1988  respectively,  were  directed  at  interim  licences  issued  by 
Alberta's  Minister  of  Environment  pursuant  to  that  province's  Water  Resources 
Act,  R.S.A.  1980,  c.  W-5.  The  petitioning  of  the  Alberta  Energy  Resources 
Conservation  Board  focused  on  the  hydro-electric  aspects  of  the  dam.  The 
information  sworn  before  a justice  of  the  peace  alleged  an  offence  pursuant  to 
the  federal  Fisheries  Act,  R.S.C.,  1985,  c.  F-14. 

This  action  centres  on  the  constitutionality  and  applicability  of  the 
Environmental  Assessment  and  Review  Process  Guidelines  Order.  It  raises  new 
and  different  issues.  The  previous  efforts  of  the  respondent  Society  were  not 
necessary  preliminaries;  they  were  separate  and  distinct  from  the  relief 
sought  here.  It  is  my  view  that  in  determining  whether  he  should  exercise  his 
discretion  against  the  respondent  Society,  Jerome  A.C.J.  was  obliged  to  look 
only  at  those  factors  which  he  considered  were  directly  connected  to  the 
application  before  him.  He  was  clearly  in  the  best  position  to  assess  the 
relevancy  of  that  put  forward  by  the  parties.  Interference  with  his  exercise 
of  discretion  is  not  warranted  unless  it  can  be  said  with  certainty  that  he 
was  wrong  in  doing  what  he  did.  For  the  reasons  stated  above,  I am  of  the 
opinion  that  the  test  has  not  been  met  in  this  case. 

3.  Costs 

I see  no  justification  for  awarding  the  respondent  Society  costs  on  a 
solicitor  and  client  basis.  The  general  rule  in  this  Court  is  that  a 
successful  party  recovers  costs  on  the  usual  party  and  party  basis.  That  was 
the  rule  applied  by  the  courts  below.  My  colleague  proposes  an  award  of 
solicitor  and  client  costs  extending  to  the  courts  below.  I see  no  ground  for 
suggesting  they  were  in  error,  and  I see  no  ground  for  our  departing  from  our 
own  general  rule.  Public  interest  groups  must  be  prepared  to  abide  by  the  same 
principles  as  apply  to  other  litigants.  Were  we  to  produce  special  rules  for 
such  litigants,  we  would  jeopardize  an  important  principle:  those  undertaking 
litigation  must  be  prepared  to  accept  some  responsibility  for  the  costs.  I 
see  nothing  here  to  justify  calling  upon  the  taxpayers  to  meet  the  solicitor 
and  client  costs  of  this  party. 
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4.  Conclusion 

I would  allow  the  appeal  with  costs. 

Appeal  dismissed,  with  the  exception  that  there  should  be  no  order  in  the 
nature  of  mandamus  directing  the  Minister  of  Fisheries  and  Oceans  to  comply 
with  the  Guidelines  Order.  Stevenson  J.  is  dissenting. 
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SA  MAJESTE  LA  REINE  DU  CHEF  DE  L'ALBERTA, 

REPRESENTEE  PAR  LE  MINISTRE  DES  TRAVAUX  PUBLICS, 

DES  APPROVISIONNEMENTS  ET  DES  SERVICES 

Appelante 


ET 


LE  MINISTRE  DES  TRANSPORTS  ET  LE  MINISTRE  DES  PECHES 
ET  DES  OCEANS 

Appelants 


C. 


FRIENDS  OF  THE  OLDMAN  RIVER  SOCIETY 


ET 


Intimee 


Le  procureur  g§n§ra1  du  Quebec, 

1e  procureur  g^n^ral  du  Nouveau-Brunswick, 

le  procureur  g§n§ral  du  Manitoba, 

le  procureur  g^n^ral  de  la  Colombie-Britannique, 

le  procureur  g^n^ral  de  la  Saskatchewan, 

le  procureur  g^n^ral  de  Terre-Neuve, 

le  ministre  de  la  Justice  des  Terri toi res  du  Nord-Ouest, 

la  Fraternity  des  Indiens  du  Canada/1 'Assembiye  des  Premieres  Nations, 

la  Nation  d^n^e  et  1 'Association  des  M^tis  des  Territoires  du  Nord-Ouest, 

le  Conseil  national  des  autochtones  du  Canada  (Alberta), 

le  Sierra  Legal  Defence  Fund, 

1 'Association  canadienne  du  droit  de  1 'environnement, 
le  Sierra  Club  of  Western  Canada, 

Survie  culturelle  (Canada), 
les  Amis  de  la  Terre  et 
1 'Alberta  Wilderness  Association 

Intervenants 
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CORAM: 


Le  tres  honorabT 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 
L' honorable  juge 


: Antonio  Lamer, 
La  Forest 
1 'Heureux-Dube 
Sopinka 
Gonthier 
Cory 

McLachl in 
Stevenson 
lacobbuci 


c.p. 


Appel  entendu: 

les  19  et  20  fevrier  1991 

Jugement  rendu: 
le  23  janvier  1992 


Motifs  de  jugement  par: 

L' honorable  juge  La  Forest 

Souscrivent  a I'avis  de  1 'honorable  juge 
La  Forest: 


Le  tres  honorable  Antonion  Lamer,  c.p. 
L' honorable  juge  1 ' Heureux-Dube 
L' honorable  juge  Sopinka 
L' honorable  juge  Gonthier 
L' honorable  juge  Cory 
L' honorable  juge  McLachl in 
L' honorable  juge  lacobbuci 


Motifs  de  dissidence  par: 
L' honorable  juge  Stevenson 
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en  appel  de  la  cour  d'appel  f^d^rale 

Droit  constitutionnel  — Repartition  des  pouvoirs  legislatifs 
Environnement  — Evaluation  environnementale  — Les  lignes  directrices 
federales  en  matiere  d ' environnement  sont-elles  intra  vires  du  Parlement?  — 
Loi  constitutionnelle  de  1867,  art.  91,  92  — Decret  sur  les  lignes 

directrices  visant  le  processus  d 'evaluation  et  d'examen  en  matiere 
d ' environnement , DORS/84-467. 

Droit  de  1 'environnement  — Evaluation  environnementale  — Validite 
legislative  du  decret  federal  sur  les  lignes  directrices  en  matiere 
d ' environnement  — Le  decret  sur  les  lignes  directrices  est-il  autorise  par 
I'art.  6 de  la  Loi  sur  le  ministere  de  1 'Environnement?  — Le  decret  sur  les 
lignes  directrices  est-il  incompatible  avec  la  Loi  sur  la  protection  des  eaux 
navigables?  — Loi  sur  le  ministere  de  1 'Environnement,  L.R.C.  (1985),  ch. 
E-10,  art.  6 — Loi  sur  la  protection  des  eaux  navigables,  L.R.C.  (1985),  ch. 
N-22,  art.  5,  6 — Decret  sur  les  lignes  directrices  visant  le  processus 
d 'evaluation  et  d'examen  en  matiere  d ' environnement , DORS/84-467 . 

Droit  de  1 'environnement  — Evaluation  environnementale  — 

Applicabilite  du  decret  federal  sur  les  lignes  directrices  en  matiere 
d ' environnement  — Construction  d'un  barrage  par  1 'Alberta  sur  la  riviere 
Oldman  — Barrage  touchant  des  domaines  de  competence  federate  comme  les  eaux 
navigables  et  les  peches  — Le  decret  sur  les  lignes  directrices 
s ' applique-t-il  seulement  aux  nouveaux  projets  federaux?  — Le  ministre  des 
Transports  et  le  ministre  des  Peches  et  des  Oceans  sont-ils  tenus  de  se 
conformer  au  decret  sur  les  lignes  directrices?  — Loi  sur  le  ministere  de 
1 'Environnement,  L.R.C.  (1985),  ch.  E-10,  art.  4(l)a),  5a) (ii),  6 — Decret 

sur  les  lignes  directrices  visant  le  processus  d 'evaluation  et  d'examen  en 
matiere  d ' environnement,  DORS/84-467,  art.  2 "proposition",  "ministere 
responsable" , 6 — Loi  sur  la  protection  des  eaux  navigables,  L.R.C.  (1985), 

ch.  N-22,  art.  5 — Loi  sur  les  peches,  L.R.C.  (1985),  ch.  F-14,  art.  35,  37. 

Couronne  — Immunite  — Provinces  — La  Couronne  du  chef  de  la  province 
est-elle  liee  par  les  dispositions  de  la  Loi  sur  la  protection  des  eaux 
navigables,  L.R.C.  (1985),  ch.  N-22?  — Loi  d ' interpretation,  L.R.C.  (1985), 
ch.  1-21,  art.  17. 

Droit  administratif  — Controle  judiciaire  — Redressements  — Pouvoir 
discretionnaire  — Construction  d'un  barrage  par  1 'Alberta  sur  la  riviere 
Oldman  — Barrage  touchant  des  domaines  de  competence  federale  comme  les  eaux 
navigables  et  les  peches  — Croupe  environnemental,  par  demande  de  bref  de 
certiorari  et  de  bref  de  mandamus  a la  Cour  federale,  cherche  a forcer  le 
ministre  des  Transports  et  le  ministre  des  Peches  et  des  Oceans  a se  conformer 
au  decret  federal  sur  les  lignes  directrices  en  matiere  d ' environnement 
Demandes  rejetees  en  raison  du  retard  deraisonnable  et  de  la  futilite  de  la 
procedure  — La  Cour  d'appel  a-t-elle  commis  une  erreur  en  modifiant  la 
decision  du  juge  des  requites,  prise  dans  1 ' exercice  de  son  pouvoir 

discretionnaire,  de  ne  pas  accorder  la  reparation  demandee? 
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L'intimee,  Id  Friends  of  the  Oldman  River  Society  (la  "Societe"),  un 
groupe  environnemental  de  1 'Alberta,  par  demands  de  bref  de  certiorari  et  de 
bref  de  mandamus  presentee  a la  Cour  federale,  cherche  a forcer  deux 
ministeres  federaux,  le  ministers  des  Transports  et  le  ministers  des  Peches  et 
des  Oceans,  a proceder  a une  evaluation  environnementale  conformement  au 
Decret  federal  sur  les  lignes  directrices  visant  le  processus  d 'evaluation  et 
d'examen  en  matiere  d ' environnement,  relativement  a un  barrage  construit  sur 
la  riviere  Oldman  par  le  gouvernement  de  1 'Alberta  --  projet  qui  touche 
plusieurs  spheres  de  competence  federale,  notamment  les  eaux  navigables,  les 
pecheries,  les  Indiens  et  les  terres  indiennes.  Le  Decret  sur  les  lignes 
directrices  a et^  pris  en  vertu  de  I'art.  6 de  la  Loi  sur  le  ministers  de 
1 'Environnement  et  exige  de  tous  les  ministeres  et  organismes  federaux  qui 
exercent  un  pouvoir  de  decision  a I'egard  d'une  proposition  (c'est-a-dire  une 
entreprise  ou  activite)  susceptible  d'entrainer  des  repercussions 
environnementales  sur  une  question  de  competence  federale,  qu'ils  precedent  a 
un  examen  initial  de  cette  proposition  afin  de  determiner  si  elle  peut 
eventuel lement  comporter  des  effets  defavorables  sur  1 'environnement.  La 
province  a elle-meme  precede  au  cours  des  annees  h d ' importantes  etudes 
environnementales  qui  ont  donne  lieu  a des  consultations  publiques,  notamment 
aupres  des  bandes  indiennes  et  des  groupes  environnementaux,  et,  en 
septembre  1987,  avait  obtenu  du  ministre  des  Transports  une  approbation  de 
1 ' ouvrage  en  vertu  de  I'art.  5 de  la  Loi  sur  la  protection  des  eaux 
navigables.  Cette  disposition  prevoit  qu'il  est  interdit  de  construire  un 
ouvrage  dans  les  eaux  navigables  a moins  qu'il  n'ait  prealablement  ete 
approuve  par  le  ministre.  Dans  devaluation  de  la  demande  de  1 'Alberta,  le 
ministre  n'a  examine  que  1' incidence  du  projet  sur  la  navigation  et  aucune 
evaluation  n'a  ete  faite  en  vertu  du  Decret  sur  les  lignes  directrices.  Les 
tentatives  de  l'intimee  devant  les  tribunaux  de  1 'Alberta  pour  faire  arreter 
le  projet  ont  echoue  et  les  ministres  federaux  de  1 ' Environnement  et  des 
Peches  et  des  Oceans  ont  refuse  d'assujettir  le  projet  a devaluation  en  vertu 
du  Decret  sur  les  lignes  directrices.  Le  contrat  de  construction  du  barrage  a 
§te  octroye  en  1988  et  les  travaux  etaient  acheves  a 40  pour  100  lorsque  la 
presente  action  a ete  intentee  devant  la  Cour  federale  en  avril  1989.  La 
Section  de  premiere  instance  a rejete  les  demandes.  La  Cour  d'appel  a infirme 
le  jugement,  annule  dapprobation  accordee  en  vertu  de  dart.  5 de  la  Loi  sur 
la  protection  des  eaux  navigables  et  ordonne  aux  ministres  des  Transports  et 
des  Peches  et  des  Oceans  de  se  conformer  au  Decret  sur  les  lignes  directrices. 
Le  present  pourvoi  souleve  la  validite  constitutionnel le  et  legislative  du 
Decret  sur  les  lignes  directrices  et  porte  sur  la  nature  et  d appl icabi 1 ite  de 
celui-ci.  II  souleve  aussi  la  question  de  savoir  si  le  juge  des  requetes  a 
bien  exerce  son  pouvoir  discretionnaire  dans  sa  decision  de  ne  pas  accorder  le 
redressement  demande  en  raison  du  retard  deraisonnable  et  de  la  futilite  de  la 
procedure. 


Arret  (le  juge  Stevenson  est  dissident):  Le  pourvoi  est  rejete,  sauf 
qu'il  ne  sera  pas  delivre  de  bref  de  la  nature  d'un  mandamus  ordonnant  au 
ministre  des  Peches  et  des  Oceans  de  se  conformer  au  Decret  sur  les  lignes 
irectrices. 


La  validite  legislative  du  Decret  sur  les  lignes  directrices 
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Le  D^cret  sur  les  lignes  directrices  a 6t6  vali dement  adopts  conform^ment 
k I'art.  6 de  la  Loi  sur  le  ministere  de  1 ' Environnement  et  il  est  de  nature 
imperative.  Lorsqu'on  examine  Tart.  6 dans  son  ensemble,  plutot  que 
seulement  le  terme  "directives"  en  vase  clos:,  on  se  rend  compte  que  le 
legislateur  federal  a opte  pour  Tadoption  d'un  mecanisme  de  reglementation 
auquel  on  est  soumis  "legalement"  et  dont  on  peut  obtenir  Texecution  par  bref 
de  prerogative.  Les  "directives"  ne  sont  pas  simplement  autorisees  par  une 
loi,  mais  el les  doivent  etre  officiellement  adoptees  par  "arrete",  sur 
approbation  du  gouverneur  en  conseil.  Ce  processus  contraste  vivement  avec  le 
processus  habituel  d'etablissement  de  directives  de  politique  interne 
ministerielle  destinees  k exercer  un  controle  sur  les  fonctionnaires  relevant 
de  T autorite  du  ministre. 

Le  oecret  sur  les  lignes  directrices,  qui  exige  du  decideur  qu'il  tienne 
compte  de  facteurs  socio-economiques  dans  Tevaluation  des  repercussions 
environnementales,  ne  va  pas  au-deld  de  ce  qui  est  autorise  par  la  Loi  sur  le 
ministere  de  1 'Environnement . Le  Concept  de  la  "qualite  de  T environnement" 
prevu  k Tart.  6 de  la  Loi  ne  se  limite  pas  k T environnement  biophysique 
seulement.  L' environnement  est  un  sujet  diffus  et,  sous  reserve  des  imperatifs 
constitutionnels,  les  consequences  eventuelles  d'un  changement  environnemental 
sur  le  gagne-pain,  la  sante  et  les  autres  preoccupations  sociales  d'une 
collectivite  font  partie  integrante  de  la  prise  de  decisions  concernant  des 
questions  ayant  une  incidence  sur  la  qualite  de  T environnement. 

Le  Decret  sur  les  lignes  directrices  est  compatible  avec  la  Loi  sur  la 
protection  des  eaux  navigabies.  La  Loi  n'a  pas  pour  effet  d'empecher 
explicitement  ou  implicitement  le  ministre  des  Transports  de  tenir  compte  de 
facteurs  autres  que  ceux  touchant  la  navigation  dans  Texercice  de  son  pouvoir 
d'approbation  en  vertu  de  Tart.  5 de  la  Loi.  La  fonction  confiee  au  ministre 
en  vertu  du  Decret  vient  s'ajouter  k la  responsabilit§  qu'il  a en  vertu  de  la 
Loi  sur  la  protection  des  eaux  navigabies,  et  il  ne  peut  invoquer  une 
interpretation  trop  6troite  des  pouvoirs  qui  lui  sont  conf§r^s  par  des  lois 
pour  §viter  de  se  conformer  au  Decret.  Il  n'existe  pas  non  plus  de  conflit 
entre,  d'une  part,  le  fait  d'exiger,  k Tart.  3 du  Decret  sur  les  lignes 
directrices,  qu'un  examen  soit  effectu^  "le  plus  tot  possible  au  cours  de 
T§tape  de  planification  et  avant  de  prendre  des  decisions  irr^vocables"  et, 
d' autre  part,  le  pouvoir  de  redressement,  pr^vu  au  par.  6(4)  de  la  Loi, 
permettant  au  ministre  d'accorder  une  approbation  apr^s  le  d^but  des  travaux. 
Ce  pouvoir  constitue  une  exception  k la  r^gle  g6n§rale  6nonc6e  k Tart.  5 de 
la  Loi  selon  laquelle  il  faut  obtenir  une  approbation  avant  le  d^but  de  la 
construction  et,  dans  Texercice  de  son  pouvoir  discr^tionnaire  d'accorder  une 
approbation  apris  le  debut  des  travaux,  rien  n'empeche  le  ministre  d'appliquer 
le  Decret. 


L'applicabilite  du  Decret  sur  les  lignes  directrices 

L' application  du  Decret  n'est  pas  restreinte  aux  "nouveaux  pro jets, 
programmes  et  activit^s  f§d6raux";  le  D6cret  ne  regoit  pas  application  chaque 
fois  qu'un  pro jet  peut  comporter  des  repercussions  environnementales  sur  un 
domaine  de  competence  federal e.  Il  doit  toutefois  s'agir  tout  d'abord  d'une 
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"proposition"  qui  vise  une  "entreprise  ou  activity  k I'^gard  de  laquelle  le 
gouvernement  du  Canada  participe  k la  prise  de  decisions".  L' interpretation 
qu'il  faut  donner  a 1 'expression  "participe  h la  prise  de  decisions"  est  que 
le  gouvernement  federal,  se  trouvant  dans  un  domaine  relevant  de  sa  competence 
en  vertu  de  I'art.  91  de  la  loI  constitutionneiie  de  1867,  doit  avoir  une 
obligation  positive  de  reglementation  en  vertu  d'une  loi  federale  relativement 
a 1 'entreprise  ou  k I'activite  proposee.  L'expression  "participe  a la  prise  de 
decisions"  dans  la  definition  du  terme  "proposition"  signifie  une  obligation 
legale  et  ne  devrait  pas  etre  interpretee  comme  ayant  trait  a des  questions 
relevant  generalement  de  la  competence  federale.  Si  cette  obligation  existe, 
il  s'agit  alors  de  determiner  qui  est  le  "ministere  responsable"  en  la 
matiere,  puisque  c'est  ce  ministere  qui  exerce  le  "pouvoir  de  decision"  k 
I'egard  de  la  proposition  et  qui  doit  done  entamer  le  processus  d'evaluation 
vise  par  le  Decret  sur  les  lignes  directrices. 

Le  pro jet  de  barrage  sur  la  riviere  Oldman  est  vise  par  le  Decret  sur  les 
lignes  directrices.  II  peut  etre  qualifie  de  proposition  dont  le  ministre  des 
Transports  seul  est  le  "ministere  responsable"  en  vertu  de  I'art.  2 du  Decret. 
La  Loi  sur  la  protection  des  eaux  navigabies,  notamment  son  art.  5,  impose  une 
obligation  positive  de  reglementation  au  ministre  des  Transports.  Cette  loi  a 
mis  en  place  un  mecanisme  de  reglementation  qui  prevoit  qu'il  est  necessaire 
d'obtenir  1 ' approbation  du  ministre  avant  qu'un  ouvrage  qui  gene  serieusement 
la  navigation  puisse  etre  place  dans  des  eaux  navigabies  ou  sur,  sous, 
au-dessus  ou  a travers  de  tel les  eaux. 

Cependant,  le  Decret  sur  les  lignes  directrices  ne  s' applique  pas  au 
ministre  des  Peches  et  des  Oceans,  puisque  la  Loi  sur  les  peches  ne  renferme 
pas  de  disposition  de  reglementation  equivalente  qui  serait  applicable  au 
projet.  Le  fait  que  le  ministre  possede  le  pouvoir  discretionnaire  de 
demander  des  renseignements  visant  a 1 'aider  dans  I'exercice  d'une  function 
legislative  ne  signifie  pas  qu'il  "participe  h la  prise  de  decisions"  au  sens 
du  Decret.  Le  ministre  des  Peches  et  des  Oceans  a,  en  vertu  de  I'art.  37  de 
la  Loi  sur  les  peches,  un  pouvoir  legislatif  special  limite  qui  ne  constitue 
pas  une  obligation  positive  de  reglementation. 

L'etendue  de  1 'evaluation  en  vertu  du  Decret  sur  les  lignes  directrices 
n'est  pas  limitee  au  domaine  particulier  de  competence  a I'egard  duquel  le 
gouvernement  du  Canada  participe  k la  prise  de  decisions  au  sens  du  terme 
"proposition".  En  vertu  du  Decret,  le  ministere  responsable  qui  a regu  le 
pouvoir  de  proceder  a 1 'evaluation  doit  tenir  compte  des  repercussions 
environnementales  dans  tous  les  domaines  de  competence  federale.  Le  ministre 
des  Transports,  k titre  de  decideur  en  vertu  de  la  Loi  sur  la  protection  des 
eaux  navigabies t doit  examiner  les  incidences  environnementales  du  barrage  sur 
les  domaines  de  competence  federale,  comme  les  eaux  navigabies,  les  pecheries, 
les  Indiens  et  les  terres  indiennes. 


L'immunite  de  la  Couronne 

Le  juge  en  chef  Lamer  et  les  juges  La  Forest,  L'Heureux-Dube,  Sopinka, 
Gonthier,  Cory,  McLachlin  et  lacobucci:  La  Couronne  du  chef  de  1 'Alberta  est 
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par  deduction  necessaire  li§e  par  la  Loi  sur  la  protection  des  eaux 
navigabies.  Le  droit  de  propri§t6  que  la  province  peut  d^tenir  sur  le  lit  de 
la  riviere  Oldman  est  assujetti  au  droit  public  de  navigation,  sur  lequel  le 
Parlement  exerce  une  competence  legislative  exclusive.  L'Alberta  doit  obtenir 
1 'autorisation  legislative  du  Parlement  pour  construire  un  ouvrage  qui 
entraverait  serieusement  la  navigation  dans  la  riviere  Oldman;  la  Loi  sur  la 
protection  des  eaux  navigabies  est  le  mecanisme  qu'elle  doit  utiliser  e cette 
fin.  La  Couronne  du  chef  de  1 'Alberta  est  liee  par  la  Loi,  car  il  s'agit 
du  seul  moyen  pratique  d'obtenir  1 'approbation  requise.  Par  ailleurs,  si  la 
province  n'etait  pas  liee  par  la  Loi,  celle-ci  serai t privee  de  toute 
efficacite.  Les  provinces  font  partie  des  organismes  susceptibles  de 
parti ci per  e des  pro jets  qui  peuvent  obstruer  la  navigation.  Si  la  Couronne 
du  chef  d'une  province  etait  habilitee  e saper  I'integrite  des  reseaux 
essentiels  de  navigation  dans  les  eaux  canadiennes,  I'objet  de  la  Loi  sur  la 
protection  des  eaux  navigabies  Serait,  en  fait,  annihiie. 

Le  juge  Stevenson  (dissident):  La  province  d' Alberta  n'est  pas  liee  par 
la  Loi  sur  la  protection  des  eaux  navigabies.  Nul  texte  legislatif  ne  lie  la 
Couronne,  sauf  dans  la  mesure  qui  y est  mentionnee  ou  prevue.  En  I'espece,  la 
Loi  ne  renferme  pas  de  termes  qui  "lient  expressement"  la  Couronne  et  il 
n'existe  pas  d' intention  claire  de  la  lier  qui  "ressort  du  texte  meme  de  la 
loi".  En  outre,  le  fait  que  la  Couronne  ne  soit  pas  liee  ne  priverait  pas  la 
Loi  de  toute  efficacite  ni  ne  donnerait  lieu  h une  absurdite.  Il  existe  de 
nombreux  organismes  non  gouvernementaux  dont  les  activites  sont  regies  par  la 
Loi  et  I'objet  de  la  Loi  n'est  done  pas  annihiie.  Si  la  Couronne  porte 
atteinte  i un  droit  public  de  navigation,  il  est  possible  de  la  poursuivre  en 
justice.  Il  n'y  a pas  d'avantage  important  lie  ^ 1 'approbation  en  vertu  de  la 
Loi.  Il  peut  tou jours  y avoir  ouverture  h responsabilite  civile. 


La  validite  constitutionnelle  du  Decret  sur  les  lignes  directrices 

L'environnement  n'est  pas  un  domaine  distinct  de  competence  legislative 
en  vertu  de  la  Loi  constitutionnelle  de  1867,  Dans  son  sens  generique,  il 
englobe  l'environnement  physique,  economique  et  social  touchant  plusieurs 
domaines  de  competence  attribues  aux  deux  paliers  de  gouvernement.  Bien  que 
les  deux  paliers  puissent  {oejuvrer  dans  le  domaine  de  l'environnement, 
I'exercice  d'une  competence  legislative,  dans  la  mesure  ou  elle  se  rapporte  k 
l'environnement,  doit  se  rattacher  au  domaine  de  competence  approprie.  Les 
pro jets  de  nature  locale  rel event  general ement  de  la  competence  provinciale, 
mais  ils  peuvent  exiger  la  participation  du  federal  dans  le  cas  ou  ils 
empietent  sur  un  domaine  de  competence  federale  comme  en  I'espece. 

Le  Decret  sur  les  lignes  directrices  est  intra  vires  du  Parlement.  Il  ne 
tente  pas  de  reglementer  les  repercussions  environnementales  de  matieres  qui 
reievent  de  la  competence  de  la  province,  mais  fait  simplement  de  revaluation 
des  incidences  environnementales  un  element  essentiel  de  la  prise  de  decisions 
federal es.  De  par  son  caractere  veritable,  le  Decret  n'est  rien  de  plus  qu'un 
instrument  qui  regit  la  fagon  dont  les  institutions  federal es  doivent  gerer 
leurs  di verses  fonctions.  Essentiel lement,  le  Decret  comporte  deux  aspects 
fondamentaux.  Il  y a tout  d'abord  1 'aspect  de  fond  qui  porte  sur  revaluation 
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des  incidences  environnementales,  dont  I'objet  est  de  faciliter  la  prise  de 
decisions  dans  le  domaine  de  competence  federale  qui  r§git  une  proposition. 
Get  aspect  du  Decret  peut  etre  maintenu  au  motif  qu'il  s'agit  d'un  texte 
legislatif  se  rapportant  aux  mati^res  pertinentes  enumer^es  ^ I'art.  91  de  la 
Loi  constitutionneiie  de  1867,  Le  deuxieme  aspect  est  1 'element  procedural  ou 
organisationnel  coordonnant  le  processus  d'evaluation,  qui  peut  dans  un  cas 
donn§  toucher  plusieurs  domaines  de  competence  federale,  relevant  d'un 
decideur  designe  (le  "ministere  responsable") . Cette  facette  vise  k 
reglementer  la  fagon  dont  les  institutions  et  organismes  du  gouvernement  du 
Canada  exercent  leurs  fonctions  et  responsabilites  administratives.  Cela  est 
indiscutablement  intra  vires  du  Parlement.  Cet  aspect  peut  etre  consider^ 
comme  un  pouvoir  accessoire  de  la  competence  legislative  en  cause,  ou  de  toute 
fagon,  etre  justifie  en  vertu  du  pouvoir  residuel  prevu  k I'art.  91. 

Le  Decret  sur  les  lignes  directrices  ne  peut  etre  utilise  comme  moyen 
deguis^  d'envahir  des  champs  de  competence  provinciale  qui  ne  se  rapportent 
pas  aux  domaines  de  competence  federale  concernes.  Le  "ministere  responsable" 
n'a  que  le  mandat  d'examiner  les  questions  se  rapportant  directement  aux 
domaines  de  competence  federale  concernes.  Toute  ingerence  dans  la  sphere  de 
competence  provinciale  est  simplement  accessoire  au  caractere  veritable  du 
texte  legislatif. 

Le  pouvoir  discretionnaire 

Le  juge  en  chef  Lamer  et  les  juges  La  Forest,  L' Heureux-Dube,  Sopinka, 
Gonthier,  Cory,  McLachlin  et  lacobucci:  La  Cour  d'appel  federale  n'a  pas 
commis  d'erreur  en  modifiant  la  decision  du  juge  des  requetes,  prise  dans 
I'exercice  de  son  pouvoir  discretionnaire,  de  ne  pas  accorder  la  reparation 
sollicitee  en  raison  du  retard  deraisonnable  et  de  la  futilite  de  la 
procedure.  L'intimee  s'est  efforcee  d'une  fagon  soutenue  de  contester,  dans 
le  cadre  des  poursuites  judiciaires  devant  les  tribunaux  de  1 'Alberta  et  dans 
les  lettres  envoyees  aux  ministeres  federaux,  d'une  part,  la  legality  des 
mesures  prises  par  1 'Alberta  relativement  k la  construction  du  barrage,  et 
d' autre  part,  1 ' acquiescement  des  ministres  appelants;  il  n'existe  pas  de 
preuve  que  1 'Alberta  a subi  un  prejudice  quelconque  en  raison  d'un  retard  k 
intenter  la  presente  action.  Malgre  les  contestations  judiciaires  en  cours, 
la  construction  du  barrage  s'est  poursuivie.  La  province  n'etait  pas  dispos^e 
k consentir  a une  evaluation  des  incidences  environnementales  en  vertu  du 
Decret  avant  I'epuisement  de  tous  les  recours  legaux.  Le  juge  des  requetes 
n'a  pas  suffisamment  accorde  d' importance  a ces  considerations,  ne  laissant  k 
la  Cour  d'appel  d'autre  choix  que  d' intervenir.  Le  motif  de  la  futility  de  la 
procedure  ne  pouvait  justifier  un  refus  dans  les  circonstances.  On  ne  devrait 
refuser  la  delivrance  d'un  bref  de  prerogative  pour  ce  motif  que  dans  les 
rares  cas  ou  sa  delivrance  serait  vraiment  inefficace.  En  I'espece,  il  n'est 
pas  evident  que  1 ' appl ication  du  Decret,  meme  k cette  etape  tardive,  n'aura 
pas  un  certain  effet  sur  les  mesures  susceptibles  d'etre  prises  pour  attenuer 
toute  incidence  environnementale  nefaste  que  pourrait  avoir  le  barrage  sur  un 
domaine  de  competence  federale. 
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Le  juge  Stevenson  (dissident):  La  Cour  d'appel  f6d6rale  a commis  une 
erreur  en  modifiant  la  decision  du  juge  des  requetes,  prise  dans  I'exercice  de 
son  pouvoir  discr^tionnaire,  de  ne  pas  accorder  une  reparation  par  voie  de 
bref  de  prerogative.  La  cour  a clairement  commis  une  erreur  en  rejetant  sa 
conclusion  relativement  h la  question  du  retard.  La  common  law  a toujours 
exige  du  requerant  qu'il  agisse  avec  diligence  lorsqu'il  sollicite  un  bref  de 
prerogative.  Compte  tenu  de  I'envergure  du  projet  et  des  interets  en  jeu,  il 
n'etait  pas  raisonnable  que  la  Societe  intimee  attende  14  mois  avant  de 
contester  1 'approbation  du  ministre  des  Transports.  II  est  impossible  de 
conclure  que  1 'Alberta  n'a  pas  subi  un  prejudice  en  raison  du  retard.  Le  juge 
des  requetes  n'avait  pas  k tenir  compte  des  procedures  judiciaires  que 
1 'intimee  et  d'autres  parties  avaient  entamees  devant  les  tribunaux  de 
1 'Alberta.  Ces  procedures  constituaient  des  recours  distincts  et  differents 
du  redressement  sollicite  en  I'espece  et  n'etaient  pas  pertinentes  quant  aux 
questions  en  litige.  La  presente  action  porte  sur  la  constitutionnalite  et 
1 'applicabilite  du  Decret  sur  les  lignes  directrices.  II  souieve  des 
questions  nouvelles  et  differentes.  Pour  determiner  s'il  devait  exercer  son 
pouvoir  discretionnaire  contre  1 'intimee,  le  juge  des  requetes  devait  examiner 
seulement  les  facteurs  qui,  selon  lui,  se  rattachaient  directement  k la 
demande  dont  il  etait  saisi.  On  n'est  pas  justifie  de  modifier  la  decision 
qu'il  a prise  dans  I'exercice  de  son  pouvoir  discretionnaire,  sauf  si  I'on 
peut  affirmer  avec  certitude  qu'il  a eu  tort  de  proceder  ainsi.  L'on  n'a  pas 
repondu  au  critere  en  I'espece. 

Les  depens 

Le  juge  en  chef  Lamer  et  les  juges  La  Forest,  L'Heureux-Dube,  Sopinka, 
Gonthier,  Cory,  McLachlin  et  lacobucci:  Il  s'agit  d'un  cas  ou  il  est 
approprie  d' accorder  les  depens  comme  entre  procureur  et  client  k la  Societe 
intimee,  compte  tenu  de  la  situation  de  cette  derniere  et  du  fait  que  les 
ministeres  federaux  ont  ete  joints  comme  appelants  meme  s'ils  n' avaient  pas 
auparavant  presente  une  demande  d'autorisation  de  pourvoi  k notre  Cour. 

Le  juge  Stevenson  (dissident):  Les  appelants  ne  devraient  pas  etre 
contraints  de  payer  les  depens  comme  entre  procureur  et  client.  Il  n'y  a pas 
de  raison  de  deroger  k notre  regie  generale  que  la  partie  qui  a gain  de  cause 
a droit  aux  depens  sur  la  base  des  frais  entre  parties.  Les  groupes  d'interet 
public  doivent  etre  disposes  k se  plier  aux  memes  principes  que  les  autres 
plaideurs  et  accepter  une  certaine  responsabilite  quant  aux  depens. 

Juri sprudence 

Cite  par  le  juge  La  Forest 

Arr§tS  mentlonnes:  Federation  canadienne  de  la  faune  Inc.  c.  Canada 
(Ministre  de  1 ' Environnement) , [1989]  3 C.F.  309  (l^e  inst.),  conf . (1989),  99 
N.R.  72;  Alberta  Government  Telephones  c.  Canada  (Conseil  de  la  radiodiffusion 
et  des  telecommunications  canadiennes) , [1989]  2 R.C.S.  225;  Renvoi  relatif  a 
la  Loi  anti-inflation,  [1976]  2 R.C.S.  373;  Martineau  c.  Comite  de  discipline 
des  detenus  de  1 ' Institution  de  Matsqui,  [1978]  1 R.C.S.  118;  Maple  Lodge 
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Farms  Ltd.  c.  Gouvernement  du  Canada,  [1982]  2 R.C.S.  2;  R.  c.  Crown 

Zellerbach  Canada  Ltd.,  [1988]  1 R.C.S.  401;  Belanger  c.  The  King  (1916),  54 
R.C.S.  265;  R.  & W.  Paul,  Ltd.  c.  Wheat  Commission,  [1937]  A.C.  139;  Re  George 
Edwin  Gray  (1918),  57  R.C.S.  150;  Daniels  c.  White,  [1968]  R.C.S.  517;  Smith 
V.  The  Queen,  [1960]  R.C.S.  776;  Environmental  Defense  Fund,  Inc.  c.  Mathews, 
410  F.Supp.  336  (1976);  Angus  c.  Canada,  [1990]  3 C.F.  410;  Province  of  Bombay 
c.  Municipal  Corporation  of  Bombay,  [1947]  A.C.  58;  Sparling  c.  Quebec  (Caisse 
de  depot  et  placement  du  Quebec),  [1988]  2 R.C.S.  1015;  R.  c.  Eldorado 

Nucleaire  Ltee,  [1983]  2 R.C.S.  551;  Sa  Majeste  du  chef  de  la  province  de 
1 'Alberta  c.  Commission  canadienne  des  transports,  [1978]  1 R.C.S.  61;  R.  c. 
Ouellette,  [1980]  1 R.C.S.  568;  In  Re  Provincial  Fisheries  (1896),  26  R.C.S. 
444;  Flewelling  c.  Johnston  (1921),  59  D.L.R.  419;  Orr  Ewing  v.  Colguhoun 
(1877),  2 App.  Cas . 839;  Attorney-General  c.  Johnson  (1819),  2 Wils.  Ch.  87, 
37  E.R.  240;  Wood  c.  Esson  (1884),  9 R.C.S.  239;  Reference  re  Waters  and 
Water-Powers,  [1929]  R.C.S.  200;  The  Queen  c.  Fisher  (1891),  2 Ex.  C.R.  365; 
Queddy  River  Driving  Boom  Co.  c.  Davidson  (1883),  10  R.C.S.  222;  Whitbread  c. 
Walley,  [1990]  3 R.C.S.  1273;  Fowler  c.  La  Reine,  [1980]  2 R.C.S.  213; 

Northwest  Falling  Contractors  Ltd.  c.  La  Reine,  [1980]  2 R.C.S.  292; 

Murphyores  Incorporated  Pty . Ltd.  c.  Commonwealth  of  Australia  (1976),  136 
C.L.R.  1;  Devine  c.  Quebec  (Procureur  general),  [1988]  2 R.C.S.  790;  Jones  c. 
Procureur  general  du  Nouveau-Brunswick,  [i975]  2 R.C.S.  182;  Knox  Contracting 
Ltd.  c.  Canada,  [1990]  2 R.C.S.  338;  Compagnie  des  chemins  de  fer  nationaux  du 

Canada  c.  Courtois,  [1988]  1 R.C.S.  868;  Polylok  Corp.  c.  Montreal  Fast  Print 

(1975)  Ltd.,  [1984]  1 C.F.  713;  Charles  Osenton  S Co.  c.  Johnston,  [1942]  A.C. 
130;  Harelkin  c.  Universite  de  Regina,  [1979]  2 R.C.S.  561;  Friends  of  the 
Oldman  River  Society  c.  Alberta  (Minister  of  the  Environment)  (1987),  85  A.R. 
321;  Friends  of  Oldman  River  Society  c.  Alberta  (Minister  of  the  Environment) 

(1988),  89  A.R.  339;  Friends  of  the  Old  Man  River  Society  c.  Energy  Resources 

Conservation  Board  (Alta.)  (1988),  89  A.R.  280;  Champion  v.  City  of  Vancouver, 
[1918]  1 W.W.R.  216;  Isherwood  c.  Ontario  and  Minnesota  Power  Co.  (1911),  180 

O.W.R.  459. 

Citee  par  le  juge  Stevenson  (dissident) 

Alberta  Government  Telephones  c.  Canada  (Conseil  de  la  radiodiffusion  et 
des  telecommunications  canadiennes) , [1989]  2 R.C.S.  225;  Province  of  Bombay 
V.  Municipal  Corporation  of  Bombay,  [1947]  A.C.  58;  Champion  c.  City  of 
Vancouver,  [1918]  1 W.W.R.  216;  Harelkin  c.  Universite  de  Regina,  [1979]  2 
R.C.S.  561;  Polylok  Corp.  c.  Montreal  Fast  Print  (1975)  Ltd.,  [1984]  1 C.F. 

713;  P.P.G.  Industries  Canada  Ltd.  c.  Procureur  general  du  Canada,  [1976]  2 
R.C.S.  739;  Syndicat  des  employes  du  commerce  de  Riviere-du-Loup  (section 
Emilio  Boucher,  C.S.N.)  c.  Turcotte,  [1984]  C.A.  316. 

Lois  et  reglements  cites 

Acte  a I'effet  d’ autoriser  la  corporation  de  la  ville  d 'Emerson  a construire 
un  pont  libre  pour  les  voyageurs  et  le  trafic  sur  la  riviere  Rouge,  dans 
la  province  du  Manitoba,  S.C.  1880,  ch.  44. 
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Acte  a I'effet  de  mieux  proteger  les  cours  d'eau  et  rivieres  navigables,  S.C. 
1873,  ch.  65. 

Acte  concernant  certaines  constructions  dans  et  sur  les  eaux  navigables,  S.C. 
1886,  ch.  35,  art.  1,  7. 

Acte  concernant  certaines  constructions  dans  et  sur  les  eaux  navigables , 

5. R.C.  1886,  ch.  92. 

Acte  concernant  la  protection  des  eaux  navigables,  S.C.  1886,  ch.  36. 

Acte  concernant  la  protection  des  eaux  navigables,  S.R.C.  1886,  ch.  91. 

Acte  concernant  les  homes  et  autres  ouvrages  etablis  en  eaux  navigables  soit 
sous  1 'autorite  d'actes  provinciaux  soit  autrement,  S.C.  1883,  ch.  43, 
art.  1. 

Acte  concernant  les  ponts  etablis  en  vertu  d'actes  provinciaux  sur  des  eaux 
navigables,  S.C.  1882,  ch.  37. 

Acte  pour  pourvoir  a 1 'enlevement  d 'obstructions  provenant  de  nauf rages  et 
autres  causes  semblables  dans  les  rivieres  navigables  du  Canada,  et  pour 
d 'autres  objets  relatifs  aux  nauf rages,  S.C.  1874,  ch.  29. 

Alberta  Rules  of  Court,  Alta.  Reg.  390/68,  art.  753.11(1)  [ad.  Alta.  Reg. 
457/87,  art.  3.] 

Code  de  procedure  civile,  L.R.Q.,  ch.  C-25,  art.  835.1. 

Decret  sur  les  lignes  directrices  visant  le  processus  d 'evaluation  et  d'examen 
en  matiere  d ' environnement,  DORS/84-467,  art.  2 "ministere  responsable" , 
"promoteur",  "proposition" , 3,  4,  6,  8,  10,  12,  14,  25. 

Judicial  Review  Procedure  Act,  R.S.B.C.  1979,  ch.  209,  art.  11. 

Loi  const  itutionnelle  de  1867,  art.  91  "preambule",  91(10),  (29),  92  ( 10)  a) , 

92A. 

Loi  de  1987  sur  les  transports  nationaux,  L.R.C.  (1985),  ch.  28  (3^  suppl.), 
art.  3. 

Loi  d ' interpretation,  L.R.C.  (1985),  ch.  1-21,  art.  2(1),  17. 

Loi  sur  la  Cour  federale,  L.R.C.  (1985),  ch.  F-7,  art.  28(2). 

Loi  sur  la  procedure  de  revision  judiciaire,  L.R.O.  1990,  ch.  J.l,  art.  5. 

Loi  sur  la  protection  des  eaux  navigables,  L.R.C.  (1985),  ch.  N-22,  art.  4,  5, 

6,  21,  22. 
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Loi  de  la  protection  des  eaux  navigables,  S.R.C.  1906,  ch.  115. 

Loi  sur  le  ministere  de  1 'Environnement,  L.R.C.  (1985),  ch.  E-10,  art.  4,  5, 

6. 

Loi  sur  le  ministere  des  Peches  et  des  Oceans,  L.R.C.  (1985),  ch.  F-15. 

Loi  sur  les  chemins  de  fer,  L.R.C.  (1985),  ch.  R-3. 

Loi  sur  les  ouvrages  destines  a 1 ' amelioration  des  cours  d'eau  internationaux, 
L.R.C.  (1985),  ch.  1-20. 

Loi  sur  les  peches,  L.R.C.  (1985),  ch.  F-14,  art.  35,  37,  40. 
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Relation  to  Environmental  Law.  Document  non  publi§  redig^  par  Marie  E. 
Hatherly,  1986. 

Canada.  Conseil  canadien  des  ministres  des  Ressources  et  de  1 ' Environnement. 

Rapport  du  Croupe  de  Travail  national  sur  1 'environnement  et  1 ' economie, 

24  septembre  1987. 
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Protection  Field;  An  Examination  of  the  Pollution  Problem  and  the 
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Gibson,  Dale.  "Constitutional  Jurisdiction  over  Environmental  Management  in 
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Gillespie,  Colin  J.  "Enforceable  Rights  from  Administrative  Guidelines?" 
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Jones,  David  Phillip  et  Anne  S.  de  Villars.  Principles  of  Administrative  Law. 
Toronto:  Carswell,  1985. 

La  Forest,  Gerard  V,  water  Law  in  Canada.  Ottawa:  Information  Canada,  1973. 


POURVOI  contre  un  arret  de  la  Cour  d'appel  f^d^rale,  [1990]  2 C.F.  18,  68 
D.L.R.  (4th)  375,  [1991]  1 W.W.R.  352,  108  N.R.  241,  76  Alta.  L.R.  (2d)  289,  5 
C.E.L.R.  (N.S.)  1,  qui  a infirm^  un  jugement  de  la  Section  de  premiere 
instance,  [1990]  1 C.F.  248,  [1990]  2 W.W.R.  150,  30  F.T.R.  108,  70  Alta.  L.R. 
(2d)  289,  4 C.E.L.R.  (N.S.)  137.  Pourvoi  rejet^,  sauf  qu'il  ne  sera  pas 

delivr^  de  bref  de  la  nature  d'un  mandamus  ordonnant  au  ministre  des  Peches  et 
des  Oceans  de  se  conformer  au  D§cret  sur  les  lignes  directrices.  Le  juge 
Stevenson  est  dissident. 

D.  R.  Thomas,  c.r.,  T.  W.  Wakeling  et  G.  D.  Chipeur,  pOUr  I'appelante  Sa 

Majeste  la  Reine  du  chef  de  1 'Alberta. 

E.  R.  Sojonky,  c.r.,  B.  J.  Saunders  et  J.  de  Pender,  pour  leS  appelants 
le  ministre  des  Transports  et  le  ministre  des  Peches  et  des  Oceans. 

B.  A.  Crane,  c.r.,  pour  I'intim^e. 

j.-K.  Samson  et  A.  Gingras,  pour  1 ' i ntervenant  le  procureur  general  du 
Quebec. 

p.  H.  Bianchet,  pour  1 ' i ntervenant  le  procureur  general  du 

Nouveau-Brunswi ck . 

G.  E.  Hannon,  pour  1 ' i ntervenant  le  procureur  general  du  Manitoba. 

G.  H.  Copley,  pour  1 ' intervenant  le  procureur  general  de  la 

Colombie-Britannique. 

R.  G.  Richards,  pour  1 ' i ntervenant  le  procureur  g^n^ral  de  la 

Saskatchewan. 

B.  G.  Welsh,  pour  1 ' intervenant  le  procureur  g§n§ral  de  Terre-Neuve. 

R.  A.  Easting  et  J.  Donihee,  pour  1 ' intervenant  le  ministre  de  la 
Justice  des  Territoires  du  Nord-Ouest. 

p.  w.  Hutchins,  D.  H.  Soroka  et  F.  s.  Gertier,  pour  1 ' intervenante  la 
Fraternity  des  Indiens  du  Canada/1 'Assemblie  des  Premieres  Nations. 

J.  J.  Gill,  pour  les  intervenants  la  Nation  den^e  et  1 'Association  des 
Mytis  des  Territoires  du  Nord-Ouest,  et  le  Conseil  national  des  autochtones  du 
Canada  (Alberta). 
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G.  j.  McDade  et  j.  B.  Hanebury,  pour  les  intervenants  le  Sierra  Legal 
Defence  Fund,  1 'Association  canadienne  du  droit  de  1 'environnement,  le  Sierra 
Club  of  Western  Canada,  Survie  Culturelle  (Canada)  et  les  Amis  de  la  Terre. 

M.  w.  Mason,  pour  1 ' i ntervenante  1 'Alberta  Wilderness  Association. 

//La  Forest  J.ll 

Version  frangaise  du  jugement  du  juge  en  chef  Lamer  et  des  juges  La 
Forest,  L'Heureux-Dube,  Sopinka,  Gonthier,  Cory,  McLachlin  et  lacobucci  par 

LE  JUGE  LA  FOREST  --  La  protection  de  1 'environnement  est  devenue  I'un 
des  principaux  defis  de  notre  epoque.  Pour  y faire  face,  les  gouvernements  et 
les  organismes  internationaux  ont  participe  4 la  creation  d'un  eventail 
important  de  regimes  legislatifs  et  de  structures  administratives.  Au  Canada, 
les  gouvernements  federal  et  provinciaux  ont  mis  sur  pied  des  ministeres  de 
r environnement,  qui  existent  maintenant  depuis  environ  vingt  ans.  Cependant, 
on  s'est  recemment  rendu  compte  qu'un  ministere  de  1 'environnement  est  entoure 
d'un  grand  nombre  d'autres  ministeres  dont  les  politiques  entrent  en  conflit 
avec  ses  objectifs.  En  consequence,  le  gouvernement  federal  a pris  des 
mesures  pour  confier  au  ministere  de  1 ' Environnement  un  role  central  et 
elargir  le  role  d'autres  ministeres  et  organismes  gouvernementaux  pour 
s' assurer  qu'ils  tiennent  compte  des  preoccupations  touchant  1 'environnement 
dans  la  prise  de  decisions  susceptibles  d'entrainer  des  incidences 
environnementales. 

A cette  fin,  en  vertu  de  I'art.  6 de  la  Loi  sur  le  ministers  de 
1 'Environnement,  L.R.C.  (1985),  ch.  E-10,  le  ministre  peut  par  arrete,  au 
titre  de  celles  de  ses  functions  qui  portent  sur  la  qualite  de  1 'environnement 
et  avec  1 ' approbation  du  gouverneur  en  conseil,  etablir  des  directives  h 
1 'usage  des  ministeres  et  des  organismes  federaux  dont  ceux  de  reglementation 
dans  I'exercice  de  leurs  pouvoirs  et  functions.  Conformement  a cette 
disposition,  le  Vecret  sur  les  lignes  directrices  visant  le  processus 
d' evaluation  et  d'examen  en  matiere  d ' environnement  ( "Decret  sur  les  lignes 

directrices")  a ete  pris  et  approuve  en  juin  1984,  DORS/84-467.  Dans 
1 'ensemble,  ces  lignes  directrices  exigent  de  tous  les  ministeres  et 
organismes  federaux  qui  exercent  un  pouvoir  de  decision  a I'egard  d'une 
proposition,  c'est-a-dire  une  entreprise  ou  activite  susceptible  d'entrainer 
des  repercussions  environnementales  sur  une  question  de  competence  federale, 
qu'ils  precedent  4 un  examen  initial  de  cette  proposition  afin  de  determiner 
si  elle  peut  eventuel lement  comporter  des  effets  n^fastes  sur  1 'environnement. 
Advenant  le  cas  ou  une  proposition  risque  d' avoir  un  effet  nefaste  important 
sur  1 'environnement,  on  prevoit  la  tenue  d'un  examen  public  effectue  par  une 
commission  d'evaluation  environnementale  dont  les  membres  doivent  faire  preuve 
d'objectivite,  etre  4 I'abri  de  I'ingerence  politique  et  posseder  des 
connaissances  et  une  experience  particul ieres  se  rapportant  aux  effets  de  la 
proposition  sur  les  plans  technique,  environnemental  et  social. 
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Le  present  pourvoi  soul^ve  la  validity  constitutionnelle  et  legislative 
du  Decret  sur  les  lignes  directrices  et  porte  sur  la  nature  et  1 ' appl icabi 1 ite 
de  celui-ci.  Ces  questions  s'inscrivent  dans  un  contexte  ou  I'intimee,  la 
Friend  of  the  Oldman  River  Society  (la  "Societe"),  un  groupe  environnemental 
de  1 'Alberta,  par  demande  de  bref  de  certiorari  et  de  bref  de  mandamus, 
cherche  k forcer  deux  mini  stores  f^d^raux,  le  minist^re  des  Transports  et  le 
ministere  des  Peches  et  des  Oceans,  k proclder  k une  evaluation  environmental e 
publique  conformement  au  Decret  sur  les  Hgnes  directrices  relativement  k un 
barrage  construit  sur  la  riviere  Oldman  par  le  gouvernement  de  1 'Alberta.  Ce 
dernier  a lui-meme  precede  k d' importantes  etudes  environnemental es  qui  ont 
donne  lieu  k des  consultations  publiques.  Toutefois,  puisque  le  projet  touche 
des  eaux  navigables,  des  pecheries,  des  Indiens  et  des  terres  indiennes,  il 
comporte  des  questions  de  competence  federale.  Plus  particulierement,  la 
Societe  soutient  que  le  ministre  des  Transports  doit  approuver  le  pro jet  en 
vertu  de  la  Loi  sur  la  protection  des  eaux  navigables,  L.R.C.  (1985),  Ch. 
N-22,  et  que,  ce  faisant,  il  doit  prevoir  la  tenue  d'une  evaluation  publique 
du  pro  jet  conformement  au  Decret  sur  les  Hgnes  directrices . Elle  soutient 
egalement  que  le  ministre  des  Peches  et  des  Oceans,  a une  obligation  similaire 
dans  1 'execution  de  ses  fonctions  en  vertu  de  la  Loi  sur  les  peches,  L.R.C. 
(1985),  ch.  F-14. 

Le  present  pourvoi  souieve  aussi  la  question  de  savoir  si  le  juge  des 
requetes  a bien  exerce  son  pouvoir  discretionnaire  dans  sa  decision  concernant 
la  deiivrance  d'un  bref  de  certiorari  ou  de  mandamus,  En  consequence,  les 
faits  pertinents  doivent  etre  presentes  en  detail. 

Les  faits 


L'historique  du  pro jet  debute  en  mai  1958  au  moment  ou  le  gouvernement  de 
1 'Alberta  a demande  k 1 'Administration  du  retablissement  agricole  des  Prairies 
("ARAP")  du  ministere  federal  de  1 'Agriculture  d'evaluer  la  possibilite  de  la 
construction  d'un  reservoir  pour  le  stockage  de  I'eau  de  la  riviere  Oldman  k 
un  endroit  appeie  Livingston  Gap.  En  dlcembre  1966,  I'ARAP  a depose  son 
rapport  et  propose  la  realisation  d'une  etude  plus  poussee  relativement  a un 
autre  emplacement  le  long  de  la  riviere  Oldman,  en  1 'occurrence  Three  Rivers. 
Entre  1966  et  1974,  une  Itude  federale-provinciale  sur  1 'approvisionnement  en 
eau  a ete  realisee.  Apres  quoi,  en  juillet  1974,  le  ministere  de 
1 ' Environnement  de  1 'Alberta  a entrepris  des  etudes  visant  k examiner  les 
besoins  en  eau  et  k determiner  quels  emplacements  sur  la  riviere  Oldman  et  ses 
affluents  seraient  susceptibles  de  servir  au  stockage  de  I'eau.  Ces  etudes 
devaient  se  derouler  en  deux  etapes. 

La  premiere  consistait  en  une  evaluation  initiale  des  emplacements  dans 
le  bassin  de  la  riviere  Oldman  aux  fins  du  stockage  de  I'eau  et  a ete  realisee 
par  un  comite  consultatif  technique  compose  de  representants  de  plusieurs 
organismes  et  ministeres  du  gouvernement  provincial,  notamment  Environnement, 
Culture  et  Multiculturalisme,  1 'Energy  Resources  Conservation  Board,  la 
division  du  poisson  et  de  la  faune  de  1 'Agriculture,  ainsi  que  de 
representants  des  districts  municipaux  et  de  I'industrie.  Le  comite  a depose 
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son  rapport  le  14  juillet  1976;  et,  par  la  suite,  une  serie  de  consultations 
publiques  s'est  tenue  aupres  des  autorites  locales  et  d'autres  groupes  et 
particuliers.  On  a precede  a 1 '^valuation  des  r^ponses  regues  et  determine 
les  questions  qui  en  decoulaient  en  vue  de  les  examiner  au  cours  de  la  seconde 
etape. 

La  seconde  6tape  a commence  le  4 f^vrier  1977  au  moment  de  I'annonce  par 
le  ministre  de  1 ' Environnement  de  la  mise  sur  pied  du  "Oldman  River  Study 
Management  Committee"  (le  comit§  de  gestion  de  1' etude  sur  la  riviere  Oldman), 
qui  etait  forme  de  six  representants  du  public  et  de  trois  representants  du 
gouvernement  provincial.  Ce  comite  devait  examiner  les  questions  soulevees 
par  le  public  au  cours  de  la  premiere  6tape  et  presenter  des  recommandations 
sur  la  gestion  globale  des  eaux  du  bassin  de  la  riviere,  devant  notamment 
tenir  compte  des  preoccupations  des  residents  de  la  region.  Cette  §tape 
devait  etre  plus  approfondie  que  la  premiere  et  comporter  notamment  1 'etude  de 
questions  touchant  1 'ensemble  du  bassin  de  la  riviere,  savoir  la  sal inisation, 
la  sedimentation,  les  loisirs,  1 'habitat  du  poisson  et  d'autres  questions 
environnementales.  On  a encourage  le  public  A participer,  une  serie  de 
rencontres  et  d' ateliers  publics  ont  eu  lieu  et  divers  groupes  d'interets, 
dont  les  bandes  indiennes  et  les  groupes  environnementaux,  ont  presente  des 
observations  orales  et  ecrites.  Le  comite  de  gestion  a soumis  son  rapport 
final  en  1978. 

La  meme  annee,  un  groupe  a ete  constitu^  au  sein  de  1 ' Environment  Council 
of  Alberta;  on  lui  a ordonne  de  tenir  des  audiences  publiques  sur  la  gestion 
des  ressources  en  eau  dans  le  bassin  de  la  riviere  Oldman.  Plusieurs 
audiences  publiques  ont  de  nouveau  eu  lieu  dans  tout  le  sud  de  1 'Alberta  et  le 
conseil  a regu  de  nombreux  exposes  representant  les  vues  d'un  large 
echantillon  de  la  population  albertaine,  notamment  le  milieu  des  affaires,  le 
secteur  agricole,  les  gouvernements  locaux  et  les  bandes  indiennes. 
L' Environment  Council  of  Alberta  a soumis  son  rapport  au  ministre  de 
1 ' Environnement  en  aout  1979  et  a recommande  un  nouvel  emplacement,  ^ Brocket, 
situ6  sur  la  reserve  indienne  de  Peigan,  dans  I'hypothese  ou  un  barrage  serait 
necessaire. 

Le  gouvernement  provincial  a ensuite  examine  ce  rapport  et  celui  de  1978 
et  a annonce  le  29  aout  1980  qu'il  avait  decide  de  construire  un  barrage  sur 
la  riviere  Oldman.  II  a precise  que  1 'emplacement  de  Three  Rivers  6tait 
1 'emplacement  privilegie,  mais  qu'il  reportait  sa  decision  definitive  quant  k 
ce  choix  jusqu'^  ce  que  la  bande  indienne  de  Peigan  ait  pu  presenter  une 
proposition  concernant  la  construction  du  barrage  h Brocket.  En 
novembre  1983,  la  bande  de  Peigan  a presents  sa  position  au  ministre  de 
1 ' Environnement  et  precise  1 ' indemnisation  qu'elle  prevoyait  dans  I'hypothese 
ou  le  barrage  serait  construit  h Brocket. 

Le  8 aout  1984,  le  premier  ministre  de  1 'Alberta  a annonce  que  le 
gouvernement  avait  decide  de  construire  le  barrage  e 1 'emplacement  de 
Three  Rivers.  Toutefois,  avant  cette  annonce,  le  projet  de  construction  du 
barrage  avait  ete  examine  par  le  Comite  regional  de  selection  et  de 
coordination  ("CRSC"),  un  comite  du  ministere  federal  de  1 ' Environnement.  Le 
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CRSC  devait  s' assurer  que  les  pro jets  susceptibles  d'entrainer  une  incidence 
sur  les  domaines  de  competence  federal e soient  soumis  k une  evaluation 
environnementale,  et  il  a suivi  1 'evolution  du  projet  de  construction  du 
barrage  jusqu'^  ce  qu'il  soit  decide  qu'il  ne  serait  pas  construit  sur  les 
terres  indiennes. 

Apres  I'annonce  de  la  construction  du  barrage  k Three  Rivers,  1 'Alberta  a 
entrepris  la  conception  du  barrage  et  1 'elaboration  d'un  plan  d'attenuation  ou 
d'exploitation  des  incidences  environnementales  qui  a donne  lieu  h d'autres 
etudes  environnementales  et  e la  tenue  de  rencontres  publiques.  Le  ministere 
provincial  de  1 ' Environnement  a alors  ouvert  un  bureau  d' information  sur  le 
projet,  situe  a proximite  de  Three  Rivers,  afin  de  repondre  aux  demandes  de 
renseignements  du  public.  Le  district  municipal  de  Pincher  Creek  a ensuite 
constitue  plusieurs  sous-comites  afin  de  faire  connaitre  au  ministere 
albertain  de  1 ' Environnement  les  preoccupations  d'interet  local  concernant 
notamment  1 'utilisation  des  terres,  le  poisson  et  la  faune,  les  loisirs  et 
1 'agriculture.  En  outre,  le  ministre  provincial  de  1 ' Environnement  a demande 
la  constitution  d'un  comite  consultatif  local  charge  de  le  conseiller  sur  des 
questions  touchant  le  reamenagement  des  routes,  les  preoccupations  dans  le 
domaine  de  la  peche  et  de  la  faune  et  les  possibilites  offertes  en  matiere  de 
loisirs.  Apres  avoir  recueilli  des  renseignements  au  cours  de  rencontres 
publiques,  le  comite  a soumis  au  ministre  son  rapport  accompagne  de 
recommandations  au  sujet  des  peches,  de  la  faune,  des  ressources  historiques, 
de  1 'agriculture,  des  loisirs  et  du  transport. 

En  1987,  le  CRSC  federal  a de  nouveau  parti cipe  au  pro jet,  h la  demande 
du  ministere  des  Affaires  indiennes  et  du  Nord  canadien,  afin  d'en  examiner 
1 'incidence  sur  les  interets  federaux,  notamment  sur  la  reserve  indienne  de 
Peigan  situee  a environ  12  kilometres  en  aval  de  1 'emplacement  du  barrage. 
L' Alberta  avait  dej^  octroye  k la  bande  indienne  de  Peigan  des  fonds  pour 
qu'elle  effectue  une  etude  independante  de  1' incidence  du  projet  sur  la 
reserve  et  ses  habitants.  La  bande  a soumis  son  rapport  au  ministre 
provincial  de  1 ' Environnement  en  fevrier  1987.  II  portait  notamment  sur 
1 ' irrigation,  les  questions  des  eaux  de  surface  et  des  eaux  souterraines,  la 
securite  du  barrage,  1 'evaluation  des  peches  et  1 'incidence  du  projet  sur  les 
plans  spirituel  et  culturel.  Le  rapport  prepare  sur  I'ordre  du  CRSC  en 
juillet  1987  concluait  que  les  effets  du  projet  sur  la  reserve  seraient 
favorables  ou  attenuables,  mais  faisait  ressortir  la  possibilite  de 
repercussions  environnementales  negatives  sur  la  reserve,  soit  un 
accroissement  des  tourbi lions  de  poussiere,  une  augmentation  du  niveau  de 
mercure  dans  le  poisson  et  1 'extinction  des  forets  de  peupliers  dans  le 
peri metre  d ' inondation. 

J' arrive  maintenant  k une  etape  d' importance  primordiale.  Le 
10  mars  1986,  le  ministere  de  1 ' Environnement  de  1 'Alberta  a demande  au 
ministre  federal  des  Transports  d'approuver  I'ouvrage  en  vertu  de  I'art.  5 de 
la  Loi  sur  la  protection  des  eaux  navigables . Cette  disposition  prevoit  qu'il 
est  interdit  de  construire  un  ouvrage  dans  les  eaux  navigables  k moins  qu'il 
n'ait  prealablement  ete  approuve  par  le  ministre.  Dans  revaluation  de  la 


608 


FISHERIES  POLLUTION  REPORTS 


5 F.P.R 


demande,  le  ministre  a examine  1' incidence  du  pro jet  sur  la  navigation  et  I'a 
approuve,  le  18  septembre  1987,  sous  reserve  de  certaines  conditions  relatives 
h la  navigation.  Je  tiens  toutefois  ^ indiquer  qu'il  n'a  pas  assujetti  la 
demande  k une  evaluation  en  vertu  du  Decret  sur  les  lignes  directrices . Comme 
nous  le  verrons,  plusieurs  des  principales  questions  soulev^es  dans  le  present 
pourvoi  decoule  de  la  question  de  savoir  s'il  aurait  du  le  faire. 

Ce  n'est  qu'ensuite  que  la  Societe  intim^e  commence  k jouer  un  role.  En 
effet,  I'intimee  a ete  constituee  en  societe  le  8 septembre  1987  pour 
s'opposer  au  pro jet  et  a ete  informee  que  le  ministre  des  Transports  avait 
approuve  le  projet  le  16  fevrier  1988.  Toutefois,  certains  particul iers,  qui 
sont  ensuite  devenus  membres  de  la  Societe  lors  de  sa  constitution,  s'etaient 
efforces  d'empecher  1 'evolution  du  projet.  A l'6te  1987,  le  Southern  Alberta 
Environmental  Group  avait  ecrit  au  ministre  des  Peches  et  des  Oceans  pour  lui 
demander  de  proceder  k une  evaluation  initiale  en  vertu  du  Decret  sur  les 
lignes  directrices.  Cette  demande  fut  refusee  au  motif  que  les  problemes 
possibles  avaient  ete  pris  en  charge  et  en  raison  de  1 'existence  des 
[traduction]  "arrangements  administratifs  qui  r^gissent  depuis  longtemps  la 
gestion  des  peches  en  Alberta".  Ce  refus,  d 1' instar  des  mesures 
susmentionnees  prises  par  le  ministre  des  Transports,  joue  un  role  important 
dans  1 ' argumentation  juridique  qui  a suivi.  Dans  une  lettre  du 
3 decembre  1987,  la  Societe  intimee  a demande  au  ministre  de  1 ' Environnement 
d'assujettir  le  projet  a 1 'evaluation  en  vertu  du  Decret  sur  les  Hgnes 
directrices;  cette  demande  a de  nouveau  ^t6  refusee,  cette  fois  principalement 
au  motif  que  le  projet  de  barrage  relevait  fondamentalement  de  la  competence 
provinciale  et  qu ' Environnement  Canada  §tait  convaincu  que  le  plan 
d ' attenuation  propose  par  1 'Alberta  devait  pallier  tout  effet  nefaste  sur  les 
ressources  hal ieutiques.  Le  22  fevrier  1988,  la  Societe  a de  nouveau  tente 
d' inciter  le  ministre  de  1 ' Environnement  h invoquer  1 ' appl ication  du  Decret 
sur  les  lignes  directrices,  mais  a de  nouveau  essuye  un  refus  en  juin  1988 
pour  le  meme  motif  de  competence. 

La  Societe  a egalement  tente  a 1 'echelon  provincial  de  faire  arreter  le 
pro jet.  Le  26  octobre  1987,  elle  a presents  une  demande  aupres  de  la  Cour  du 
Banc  de  la  Reine  de  1 'Alberta  sollicitant  I'annulation  d'un  permis  provisoire 
delivre  en  vertu  de  la  water  Resources  Act^  R.S.A.  1980,  ch.  W-5.  Ce  permis  a 
6t6  annul e le  8 decembre  1987  et  un  second  permis  provisoire  delivre  le 
5 fevrier  1988;  la  Societe  a de  nouveau  demand^  h la  Cour  du  Banc  de  la  Reine 
d'annuler  ce  permis.  Toutefois,  cette  demande  a ^t§  rejet^e  le  21  avril  1988. 
La  Societe  a egalement  demande  k 1 'Alberta  Energy  Resources  Conservation  Board 
de  tenir  une  audience  publique  en  vertu  de  1 'Hydro  and  Electric  Energy  Act, 
R.S.A.  1980,  ch.  H-13,  mais  cette  demande  a ete  refusee.  La  Cour  d'appel  de 
1 'Alberta  a confirme  cette  decision.  En  aout  1988,  la  vice-presidente  de  la 
Societe  a depose  une  plainte  devant  un  juge  de  paix,  all^guant  qu'il  y avait 
eu  contravention  k la  Loi  federaie  sur  les  peches;  toutefois,  le  procureur 
general  de  1 'Alberta  a ordonne  un  arret  des  procedures. 

Le  contrat  de  construction  du  barrage  a 6te  octroy^  en  fevrier  1988  et, 
le  31  mars  1989,  les  travaux  ^taient  achev^s  ^ 40  pour  100.  La  presente 
action  a ete  intentee  le  21  avril  1989  devant  la  Section  de  premiere  instance 
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de  la  Cour  f§d§rale,  [1990]  1 C.F.  248.  Dans  cette  action,  la  Society 
sollicitait  une  ordonnance  cassant  par  voie  de  certiorari  1 'approbation  donnee 
par  le  ministre  des  Transports  ainsi  qu'un  bref  de  la  nature  d'un  mandamus 
ordonnant  au  ministre  des  Transports  et  au  ministre  des  Peches  et  des  Oceans 
de  se  conformer  au  Decret  sur  les  Hgnes  directrices , Le  juge  en  chef  adjoint 
Jerome  a rejete  la  demande,  mais  la  Soci§t§  a eu  gain  de  cause  devant  la  Cour 
d'appel  f^dirale,  [1990]  2 C.F.  18.  Notre  Cour  a accord^  1 'autorisation  de 
pourvoi  le  13  septembre  1990,  [1990]  2 R.C.S.  x. 

Les  dispositions  legislatives 

Avant  de  poursuivre,  il  est  utile  de  presenter  les  principales  parties 
des  textes  legislatifs  pertinents.  La  Loi  sur  le  ministere  de 
1 ' Environnement : 

4.  (1)  Les  pouvoirs  et  functions  du  ministre  s'etendent  d'une  fagon 
general e k tous  les  domaines  de  competence  du  Parlement  non  attribues  de 
droit  h d'autres  mini  stores  ou  organismes  federaux  et  lies: 

a;  d la  conservation  et  1 'amelioration  de  la  quality  de 
1 'environnement  naturel,  notamment  celle  de  I'eau,  de  I'air  et  du  sol; 


5.  Dans  le  cadre  des  pouvoirs  et  functions  que  lui  confere 
1 'article  4,  le  ministre: 

a)  lance,  recommande  ou  entreprend  d son  initiative  et  coordonne  d 
I'^chelle  federale  des  programmes  visant  d: 

(i)  favoriser  la  fixation  ou  1' adoption  d'objectifs  ou  de 
normes  relatifs  d la  qualite  de  1 'environnement  ou  d la  lutte 
contre  la  pollution, 

(ii)  faire  en  sorte  que  les  nouveaux  pro jets,  programmes  et 
activites  feddraux  soient,  des  les  premieres  etapes  de 
planification,  evalues  en  function  de  leurs  risques  pour  la 
quality  de  1 'environnement  naturel,  et  que  ceux  d'entre  eux  dont 
on  aura  estim^  qu'ils  presentent  probablement  des  risques  graves 
fassent  I'objet  d'un  reexamen  dont  les  r^sultats  devront  etre 
pris  en  consideration, 

(iii)  fournir,  dans  I'interet  public,  de  1 ' information  sur 
1 'environnement  d la  population; 

b)  favorise  et  encourage  des  comportements  tendant  d protdger  et 
ameliorer  la  qualite  de  1 'environnement,  et  coopere  avec  les 
gouvernements  provinciaux  ou  leurs  organismes,  ou  avec  tous  autres 
organismes,  groupes  ou  particuliers,  d des  programmes  dont  les 
objets  sont  analogues; 
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c)  conseille  les  chefs  des  divers  mini  stores  ou  organismes  federaux 
en  matiere  de  conservation  et  d' amelioration  de  la  qualite  de 
1 'environnement  naturel. 

6.  Au  titre  de  celles  de  ses  fonctions  qui  portent  sur  la  qualite 
de  1 'environnement,  le  ministre  peut  par  arrete,  avec  1 ' approbation  du 
gouverneur  en  conseil,  etablir  des  directives  h 1 'usage  des  ministeres  et 
organismes  federaux  et,  s'il  y a lieu,  k celui  des  societes  d'Etat 
enumerees  k 1 'annexe  III  de  la  Loi  sur  la  gestion  des  finances  publigues 
et  des  organismes  de  reglementation  dans  I'exercice  de  leurs  pouvoirs  et 
fonctions. 

Conformement  k I'art.  6,  le  ministre  a par  arrete,  avec  1 ' approbation  du 
gouverneur  en  conseil,  etabli  le  Decret  sur  les  lignes  directrices ^ dont  les 
dispositions  pertinentes  sont: 

2.  Les  definitions  qui  suivent  s'appliquent  aux  presentes  lignes 
directrices. 


1.  . .] 

"ministere  responsable"  Ministere  qui,  au  nom  du  gouvernement  du  Canada, 
exerce  le  pouvoir  de  decision  a I'egard  d'une  proposition. 

[.  . .] 

"promoteur"  L'organisme  ou  le  ministere  responsable  qui  se  propose  de 
realiser  une  proposition. 

"proposition"  S'entend  en  outre  de  toute  entreprise  ou  activite  a I'egard 
de  laquelle  le  gouvernement  du  Canada  participe  a la  prise  de  decisions. 

3.  Le  processus  est  une  methode  d'auto-evaluation  selon  laquelle  le 
ministere  responsable  examine,  le  plus  tot  possible  au  cours  de  I'etape  de 
planif ication  et  avant  de  prendre  des  decisions  irrevocables,  les 
repercussions  environnementales  de  toutes  les  propositions  a I'egard 
desquelles  il  exerce  le  pouvoir  de  decision. 

1.  . .] 

6.  Les  presentes  lignes  directrices  s'appliquent  aux  propositions 

a)  devant  etre  real i sees  directement  par  un  ministere  responsable; 

b)  pouvant  avoir  des  repercussions  environnementales  sur  une  question  de 

competence  federal e; 

c)  pour  lesquelles  le  gouvernement  du  Canada  s' engage  f inancierement;  ou 
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d)  devant  etre  realis^es  sur  des  terres  administr^es  par  le  gouvernement 
du  Canada,  y compris  la  haute  mer. 

On  doit  aussi  mentionner  I'art.  5 de  la  Loi  sur  la  protection  des  eaux 
navigables : 


5.  (1)  II  est  interdit  de  construire  ou  de  placer  un  ouvrage  dans 
des  eaux  navigables  ou  sur,  sous,  au-dessus  ou  k travers  de  telles  eaux  h 
moins  que: 

a)  prealablement  au  debut  des  travaux,  1 'ouvrage,  ainsi  que  son 
emplacement  et  ses  plans,  n'aient  ete  approuves  par  le  ministre 
selon  les  modal ites  qu'il  juge  h propos; 

b)  la  construction  de  1 'ouvrage  ne  soit  commencee  dans  les  six  mois 
et  terminee  dans  les  trois  ans  qui  suivent  1 ' approbation  visee  i 
I'alinea  a)  ou  dans  le  delai  supplementaire  que  peut  fixer  le 
ministre; 

c)  la  construction,  1 'emplacement  ou  I'entretien  de  1 'ouvrage  ne 
soit  conforme  aux  plans,  aux  reglements  et  aux 
modal ites  que  renferme  1 ' approbation  visee  h I'alinea  a), 

L'historique  judiciaire 


La  Section  de  premiere  instance 

Le  juge  en  chef  adjoint  Jerome  a presente  les  quatre  questions 
principales  de  la  fagon  suivante:  (1)  la  requerante  a-t-elle  qualite  pour 
presenter  la  demande  en  I'espece?  (2)  les  ministres  federaux  nommes  sont-ils 
tenus  d'invoquer  le  Decret  sur  les  lignes  directrices?  (3)  la  decision 
Federation  canadienne  de  la  faune  Inc.  c.  Canada  (Ministre  de 

I'Environnement) , [1989]  3 C.F.  309  (I’^e  inst.)»  confirmee  par  (19891,  99  N.R. 
72  (C.A.F.)*  s'applique-t-il  aux  faits  de  la  presente  espece?  (4)  la  cour 
devait-elle  exercer  son  pouvoir  discretionnaire  d'accorder  les  redressements 
demandes?  En  ce  qui  concerne  la  premiere  question,  il  a simplement  tenu  pour 
acquis,  sans  en  decider,  que  la  Societe  avait  la  quality  voulue  pour  presenter 
la  demande. 

En  ce  qui  concerne  le  Decret  sur  les  lignes  directrices,  le  juge  en  chef 
adjoint  Jerome  a tout  d'abord  statue  que  le  ministre  des  Transports  n'etait 
pas  tenu  de  I'appliquer  dans  devaluation  de  la  demande  presentee  en  vertu  de 
la  Loi  sur  la  protection  des  eaux  navigables  et,  en  fait,  il  a conclu  que, 
s'il  avait  invoque  le  Decret  sur  les  lignes  directrices,  le  ministre  aurait 
excede  les  limites  de  sa  competence.  Le  raisonnement  6tait  que  la  Loi 
n'etablit  pas  d' obligation  de  tenir  un  examen  des  incidences 
environnementales,  mais  limite  plutot  le  ministre  i prendre  en  consideration 
seulement  les  facteurs  touchant  la  navigation.  Par  ailleurs,  le  ministre  des 
Peches  et  des  Oceans  n' avait  pas  competence  pour  appliquer  le  Decret  sur  les 
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lignes  directrices  parce  que  son  ministere  n'avait  pas  entrepris  de  pro jet. 
Par  centre,  dans  I'hypothese  ou  le  Decret  sur  les  lignes  directrices  pouvait 
etre  etendu  aux  projets  lances  par  les  provinces,  il  ne  se  serait  applique  que 
dans  les  cas  ou  un  ministere  federal  aurait  regu  une  "proposition"  exigeant 
son  approbation.  Comme  la  Loi  sur  les  piches  ne  prevoit  pas  de  procedure 
d ' approbation  qui  serait  applicable  k un  permis  ou  a une  licence,  le  Decret 
sur  les  lignes  directrices  ne  s' applique  pas.  En  outre,  les  facteurs 
environnementaux  ne  sont  soul  eves  ni  dans  la  Loi  sur  les  peches  ni  dans  la  Loi 
sur  le  ministere  des  Peches  et  des  Oceans,  L.  R.C.  (1985),  ch.  F-15. 

Le  juge  en  chef  adjoint  Jerome  examine  ensuite  1 'arret  Federation 
canadienne  de  la  faune.  Dans  cette  affaire,  que  j'analyserai  plus  a fond  plus 
loin,  la  Cour  d'appel  federale  a statue  que  le  ministre  de  1 ' Environnement 
devait  approuver  le  projet  en  question,  le  barrage  Rafferty-Alameda,  avant  sa 
mise  en  {oe}uvre.  Le  juge  en  chef  adjoint  Jerome  estime  que  cette  affaire  se 
distingue  de  celle  de  I'espece  pour  deux  raisons.  Premierement,  il  etait 
question  d'une  autorisation  requise  aux  termes  de  la  Loi  sur  les  ouvrages 
destines  a 1 ' amelioration  des  cours  d'eau  internationaux , L.R.C.  (1985),  Ch. 
1-20,  necessitant  1 ' approbation  prealable  du  ministre  de  1 ' Environnement;  en 
I'espece,  1 ' approbation  en  vertu  de  la  Loi  sur  la  protection  des  eaux 
navigabies  peut  etre  accordee  une  fois  la  realisation  du  projet  entamee. 
Deuxiemement,  le  projet  de  construction  du  barrage  de  Rafferty-Alameda  faisait 
intervenir  le  ministre  de  1 ' Environnement  a qui  la  Loi  sur  le  ministere  de 
1 'Environnement  imposait  1 'obligation  de  se  prononcer  sur  des  facteurs 
environnementaux. 

Enfin,  en  ce  qui  concerne  le  caractere  discretionnaire  du  redressement 
recherche,  le  juge  en  chef  adjoint  Jerome  n'a  pas  fait  droit  a la  demande  de 
la  Societe  en  raison  du  retard  et  du  chevauchement  inutile  qui  s'ensuivraient. 
Entre  1 ' approbation  accordee  le  18  septembre  1987  et  le  debut  de  la  presente 
action  le  21  avril  1989,  il  precise  qu'aucune  mesure  n'a  ete  prise  pour  faire 
annuler  cette  approbation  et  forcer  1 ' appl ication  du  Decret  sur  les  lignes 
directrices.  A la  date  OU  la  presente  action  a ete  intentee,  le  projet  etait 
deja  complete  a environ  40  pour  100.  Par  ailleurs,  la  province  d 'Alberta 
avait  deja  precede  a un  examen  exhaustif  des  incidences  environnementales  du 
projet  qui  "a  permis  le  recensement  complet  des  questions  pouvant  faire 
I'objet  de  preoccupations  sociales  environnementales,  en  sorte  de  donner  h 
tous  les  citoyens,  y compris  les  membres  de  1 'organisation  requerante, 
I'entiere  possibilite  d'exprimer  leur  opinion  et  de  se  mobiliser  en  vue  de 
contester  le  projet"  (pp.  273  et  274).  Cela  etant,  1 ' appl ication  du  Decret 
sur  les  lignes  directrices  serait  inutilement  repetitive.  Il  a done  rejete  la 
demande. 

La  Societe  a alors  inter jete  appel  aupres  de  la  Cour  d'appel  federale. 


La  Cour  d'appel 

Le  juge  Stone,  s'exprimant  au  nom  de  la  cour,  a tout  d'abord  fait 
remarquer  que  la  construction  du  barrage  sur  la  riviere  Oldman  peut  avoir  des 
repercussions  environnementales  sur  au  moins  trois  domaines  de  competence 
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federale,  soit  les  pecheries,  les  Indians  et  les  terras  indiennes.  II  n'est 
pas  d' accord  avec  la  proposition  salon  laquelle  la  ministre  das  Transports 
pouvait  seulement  prendre  an  consideration  les  facteurs  touchant  la 
navigation.  II  a conclu  qua  la  projet  da  barrage' 6tait  vise  par  la  Decret  sur 
les  lignes  directrices  at  que  la  ministere  das  Transports  etait  la  "minist^re 
responsable"  aux  fins  da  1 'application  da  ce  decret,  ce  qui  an  declenchait 
1 'application.  La  juge  Stone  s'appuie  ensuite  sur  1 'arret  Federation 
canadienne  da  la  fauna  pour  declarer  que  la  Decret  sur  les  lignes  directrices 
est  une  regie  d' application  general e et  qu'il  impose  au  ministre  une  fonction 
qui  "s'ajoute"  d I'exercice  des  autres  pouvoirs  qui  lui  sont  conf^res  par  des 
lois.  II  n'existe  pas  de  conflit  entre,  d'une  part,  le  fait  d'exiger  dans  le 
Decret  sur  les  lignes  directrices  qu'un  examen  soit  effectue  "le  pi  US  tot 
possible  au  cours  de  I'etape  de  planification  et  avant  de  prendre  des 
decisions  irrevocables"  et,  d' autre  part,  le  pouvoir  de  redressement 
permettant  au  ministre  d'accorder  une  approbation  apres  le  debut  des  travaux, 
en  vertu  de  I'art.  6 de  la  Loi  sur  la  protection  des  eaux  navigables.  Selon 
le  juge  Stone,  ce  pouvoir  constitue  une  exception  a la  regie  general e enoncee 
k I'art.  5 de  la  Loi  selon  laquelle  il  faut  obtenir  une  approbation  avant  le 
debut  de  la  construction  et,  dans  I'exercice  de  son  pouvoir  discretionnaire, 
rien  n'empeche  le  ministre  d'appliquer  le  Decret  sur  les  lignes  directrices. 

Le  juge  Stone  examine  ensuite  la  question  de  savoir  si  le  ministre  des 
Peches  et  des  Oceans  etait  tenu  d'appliquer  le  Decret  sur  les  lignes 
directrices.  II  tente  tout  d ' abord  de  determiner  si  le  ministre  etait  saisi 
d'une  "proposition"  au  sens  de  la  Loi  de  fagon  k declencher  1 ' appl ication  du 
Decret  sur  les  lignes  directrices.  II  arrive  k une  conclusion  affirmative. 
Selon  le  juge  Stone,  le  terme  "proposition"  est  un  terme  defini  dont  la  portee 
est  beaucoup  plus  large  que  sa  portee  courante.  En  particulier  il  n'est  pas 
limite  k quelque  chose  de  la  nature  d'une  demande.  Une  demande  n'est  qu'un 
moyen,  parmi  d'autres,  d'attirer  1 'attention  du  ministre  sur  1 'existence  d'une 
"entreprise  ou  activite".  Un  ministre  peut  aussi  etre  mis  au  courant  par  une 
demarche  d'un  particulier  sollicitant  des  mesures  specif iques  aux  termes  d'une 
loi,  comme  en  I'espece,  et,  puisque  le  ministre  etait  au  courant  d'un  pro jet 
dans  un  domaine  de  competence  federale,  il  existait  une  "proposition"  au  sens 
du  Decret  sur  les  lignes  directrices.  Par  ailleurs,  la  decision  du  ministre 
de  ne  pas  intervenir  faisait  de  lui  celui  qui  "exerce  le  pouvoir  de  decision", 
decl enchant  ainsi  ses  obligations  en  vertu  du  Decret  sur  les  lignes 
directrices . 


Le  juge  Stone  examine  ensuite  la  question  du  pouvoir  discretionnaire 
et  analyse  les  principes  pertinents  applicables  k une  cour  d'appel  quant  k la 
modification  d'une  decision  rendue  par  un  juge  de  premiere  instance  dans 
I'exercice  d'un  pouvoir  discretionnaire.  Bref,  une  cour  d'appel  ne  serait  pas 
justifiee  de  modifier  en  appel  la  decision,  sauf  si  le  juge  de  premiere 
instance  a agi  sur  le  fondement  d'un  principe  errone  ou  d'une  appreciation 
fautive  des  faits  ou  si  I'ordonnance  prononcee  n'est  pas  juste  et  raisonnable. 
Entre  parentheses,  et  dans  la  note  en  bas  de  page,  le  juge  Stone  se  dit  d'avis 
que  la  decision  de  refuser  la  delivrance  du  bref  de  prerogative  parce  que  les 
procedures  auraient  6te  intentees  trop  tard  n'est  pas  "bien  fondee  dans  son 
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principe",  parce  que  les  faits  expliquent  le  retard,  particulierement  que 
I'intimee  n'a  eu  connaissance  de  la  decision  du  ministre  des  Transports 
d'accorder  1 ' approbation  que  deux  mois  avant  le  debut  des  procedures.  Par 
ailleurs,  I'intimee  avait  tente  de  contester  le  permis  provincial  delivre  et 
ce  n'est  qu'^  la  veille  du  commencement  des  procedures  que  la  Section  de 
premiere  instance  de  la  Cour  federale  a decide,  dans  1 'affaire  Federation 
canadienne  de  la  faune,  que  le  ministre  de  1 ' Environnement  etait  lie  par  le 
Decret  sur  les  lignes  directrices . 

En  ce  qui  concerne  la  repetition  inutile  k laquelle  pourrait  donner  lieu 
1 'octroi  de  la  reparation  demandee,  le  juge  Stone  a statue  que  le  processus 
provincial  d'examen  en  matiere  d' environnement  echoue  sous  deux  aspects 
lorsqu'on  le  compare  au  processus  d' evaluation  des  incidences 
environnementales  prevu  dans  le  Decret  sur  les  lignes  directrices. 
Premierement,  les  textes  legislatifs  provinciaux  n'accordent  pas  la  meme 
importance  a la  participation  du  public  au  processus  que  le  Decret  sur  les 
lignes  directrices.  Deuxiemement,  rien  dans  les  textes  legislatifs 
provinciaux  n'exige  le  meme  degre  d' independance  que  celui  qui 
est  exige  de  la  commission  d'examen. 

La  derniere  question  analysee  par  le  juge  Stone  et  qui  est  aussi  soulevee 

dans  le  present  pourvoi  est  celle  de  savoir  si  la  Loi  sur  la  protection  des 

eaux  navigabies  lie  la  Couronne  du  chef  de  1 'Alberta.  En  se  fondant  sur  la 

decision  rendue  par  notre  Cour  dans  Alberta  Government  Telephones  c.  Canada 

(Conseil  de  la  radiodiffusion  et  des  telecommunications  canadiennes) , [1989]  2 
R.C.S.  225,  le  juge  Stone  a statue  que  la  Loi,  tout  particulierement  I'art.  4 
examine  dans  son  contexte,  permet  de  constater  une  intention  de  lier  la 
Couronne.  Par  ailleurs,  la  Loi  serait  privee  de  toute  efficacite  si  ses 
dispositions  ne  liaient  pas  la  Couronne,  puisqu'il  est  notoire  qu'un  grand 
nombre  d'ouvrages  obstruant  des  eaux  navigabies  sont  construits  sous  I'egide 
des  gouvernements. 

En  consequence,  I'appel  a ete  accueilli,  1 ' approbation  a ete  annulee  et 
le  ministre  des  Transports  et  celui  des  Peches  et  des  Oceans  ont  ete  enjoints 
de  se  COnformer  au  Decret  sur  les  lignes  directrices . 

Le  pourvoi  devant  notre  Cour 

Comme  je  I'ai  deja  mentionne,  une  autorisation  de  pourvoi  a ete  demandee 
a notre  Cour,  qui  I'a  accordee,  et  le  Juge  en  chef  a formule  la  question 
constitutionnel le  suivante  le  29  octobre  1990: 


Le  Decret  sur  les  lignes  directrices  visant  le  processus 
d 'evaluation  et  d'examen  en  matiere  d 'environnement,  DORS/84-467,  est-il 
general  au  point  de  contrevenir  aux  art.  92  et  92A  de  la  Loi 
constitutionnelle  de  1867  et  d'etre,  par  consequent, 
constitutionnellement  inapplicable  au  barrage  de  la  riviere  Old  Man 
appartenant  a I'appelante  Sa  Majeste  la  Reine  du  chef  de  1 'Alberta? 
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Des  interventions  ont  ensuite  6te  depos^es  par  les  procureurs  gen^raux  du 
Quebec,  du  Nouveau-Brunswick,  du  Manitoba,  de  la  Colombie-Britannique,  de  la 
Saskatchewan  et  de  Terre-Neuve,  le  ministre  de  la  Justice  des  Territoires  du 
Nord-Ouest  et  un  certain  nombre  de  groupes  environnementaux,  notamment  le 
Sierra  Legal  Defence  Fund,  1 'Association  canadienne  du  droit  de 
1 'environnement,  le  Sierra  Club  of  Western  Canada,  Survie  culture! le  (Canada), 
les  Amis  de  la  Terre  et  1 'Alberta  Wilderness  Association,  ainsi  que  par 
plusieurs  organisations  indiennes,  notamment  la  Fraternite  des  Indiens  du 
Canada  et  I'Assemblee  des  premieres  nations,  la  Nation  denee  et  1 'Association 
des  Metis  des  Territoires  du  Nord-Ouest  ainsi  que  le  Conseil  national  des 
autochtones  du  Canada  (Alberta). 

Les  questions  en  litiqe 

Les  parties  ont  presente  de  diverses  fagons  dans  leur  memoire  les 
nombreuses  questions  soulevees  dans  le  present  pourvoi,  mais  je  prefere  les 
analyser  dans  I'ordre  suivant: 

1.  La  validite  legislative  du  Decret  sur  les  lignes  directricesl 

a.  Le  Decret  sur  les  lignes  directrices  est-il  autorise  par  I'art.  6 
de  la  Loi  sur  le  ministere  de  1 'Environnement? 

b.  Le  Decret  sur  les  lignes  directrices  est-il  incompatible  avec  la 
Loi  sur  la  protection  des  eaux  navigables  et  la  Loi  sur  les  peches? 


2,  L'obligation  des  ministres  de  se  conformer  au  Decret  sur  les  lignes 
directrices 


a.  Le  paragraphe  4(1)  de  la  Loi  sur  le  ministere  de  1 'Environnement 
ecarte-t-il  1 'application  aux  ministres  du  Decret  sur  les  Hgnes 
directrices ? 

b.  Le  Decret  sur  les  lignes  directrices  S ' appl ique-t-i 1 aux  projetS 
autres  que  les  nouveaux  pro jets  federaux? 

c.  Les  ministres  sont-ils  des  "ministeres  responsables"? 

d.  La  Loi  sur  la  protection  des  eaux  navigables  lie-t-elle  la 

Couronne  du  chef  de  1 'Alberta? 


3.  La  question  constitutionnelle 


Le  Decret  sur  les  lignes  directrices  est-il  general  au  point  de 
contrevenir  aux  art.  92  et  92A  de  la  Loi  constitutionnelle  de  i867,  et 
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d'etre,  par  consequent,  constitutionnellement  inapplicable  au  barrage  de 
la  riviere  Oldman  appartenant  a 1 'Alberta? 


4.  Le  pouvoir  discretionnaire 


La  Cour  d'appel  federale  a-t-elle  commis  une  erreur  en  modifiant  la 
decision  de  refuser  d'accorder  les  reparations  demandees,  prise  par  le 
juge  en  chef  adjoint  Jerome  dans  I'exercice  de  son  pouvoir 
discretionnaire? 


La  validite  legislative  du  Decret  sur  les  lignes  directrices 


Le  Decret  sur  les  lignes  directrices  est-il  autorise  par  I'art.  6 de 

la  Loi  sur  le  ministere  de  1 ' Environnement? 

L' Alberta  soutient  que  le  Decret  sur  les  lignes  directrices  est  ultra 
vires  parce  qu'il  n'est  pas  compris  dans  les  pouvoirs  pr^vus  dans  le  texte 
habilitant,  soit  I'art.  6 de  la  Loi  sur  le  ministere  de  1 'Environnement . Par 
souci  de  commodite,  je  reproduis  la  disposition  en  question: 

6.  Au  titre  de  cel les  de  ses  functions  qui  portent  sur  la  quality 
de  1 ' environnement,  le  ministre  peut  par  arrete,  avec  1 'approbation 
du  gouverneur  en  conseil,  etablir  des  directives  4 1 'usage  des 
ministeres  et  organismes  federaux  et,  s'il  y a lieu,  4 celui  des 
societes  d'Etat  enumerees  a 1 'annexe  III  de  la  Loi  sur  la  gestion 
des  finances  pubiigues  et  des  organismes  de  reglementation  dans 
I'exercice  de  leurs  pouvoirs  et  functions. 

Le  principal  motif  invoque  4 I'appui  de  la  pretention  que  le  Decret  sur 
les  lignes  directrices  n'est  pas  valide  est  que  I'emploi  du  terme  "directives" 
a I'art.  6 ne  permet  pas  1 'adoption  de  textes  reglementaires  imperatifs,  mais 
envisage  seulement  1 'etablissement  de  directives  purement  administratives  qui 
ne  visent  pas  a lier  juridiquement  ceux  k qui  elles  s'adressent.  II  n'y  a pas 
de  doute  que  le  pouvoir  d' adopter  des  textes  reglementaires  doit  etre  prevu 
dans  la  loi  habilitante  et  c'est  celle-ci  que  I'on  doit  examiner  pour 
determiner  si  la  Loi  peut  appuyer  1 'adoption  d'un  texte  reglementaire 
imperatif,  dont  la  violation  peut  entrainer  une  demande  de  bref  de 
prerogative. 

Cette  question  a et^  analysee  dans  1' arret  Federation  canadienne  de  la 
faune,  precite.  Dans  cette  affaire,  la  requ^rante  contestait  la  delivrance 
d'un  permis  par  le  ministre  de  1 ' Environnement  en  vertu  de  la  Loi  sur  les 
ouvrages  destines  a 1 ' amelioration  des  cours  d'eau  internationaux  et 
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sollicitait  une  ordonnance  de  la  nature  d'un  certiorari  annul  ant  le  permis,  et 
un  mandamus  enjoignant  au  ministre  de  1 ' Environnement  de  se  conformer  au 
Decret  sur  les  lignes  directrices.  Le  juge  Cullen  de  la  Section  de  premiere 
instance  a statue  que  le  Decret  sur  les  Hgnes  directrices  est  un  texte  ou  un 
reglement  au  sens  du  par.  2(1)  de  la  Loi  d' interpretation,  L.R.C.  (1985)  ch. 
1-21: 


2.  (1)  Les  definitions  qui  suivent  s'appliquent  a la  presente  loi. 

[.  . .] 

"reglement"  Reglement  proprement  dit,  decret,  ordonnance, 
proclamation,  arrete,  r^gle  judiciaire  ou  autre,  reglement  administratif , 
formulaire,  tarif  de  droits,  de  frais  ou  d ' honoraires,  lettres  patentes, 
commission,  mandat,  resolution  ou  autre  acte  pris: 

a)  soit  dans  I'exercice  d'un  pouvoir  confere  sous  le  regime  d'une 

loi  federale; 

b)  soit  par  le  gouverneur  en  conseil  ou  sous  son  autorite. 


"texte"  Tout  ou  partie  d'une  loi  ou  d'un  reglement. 


Le  juge  Cullen  conclut  a la  p.  322: 

Par  consequent,  le  Decret  n'est  pas  un  simple  enonce  de  politique  ou 
de  programme;  il  est  susceptible  de  creer  des  droits  qu'on  peut  faire 
respecter  par  voie  de  mandamus  (voir  Young  c.  Ministre  de  I'emploi  et 
de  1 ' immigration  (1987),  8 F.T.R.  218  (C.F.  l^e  inst.),  a la  p.  221). 

En  Cour  d'appel,  le  juge  Hugessen  s' est  fonde  sur  les  versions  frangaise 
et  anglaise  de  I'art.  6 de  la  Loi  sur  le  ministere  de  1 'Environnement  pour 
statuer  que  cette  loi  pouvait  appuyer  1 'existence  d'un  pouvoir  d'adopter  un 
texte  reglementaire  imperatif.  "Le  mot  "directives"  en  lui-meme,  a-t-il 
precise,  est  neutre  a cet  egard".  Quant  a la  question  de  savoir  si  les  Lignes 
directrices  avaient  ete  redigees  de  fagon  k les  rendre  imperatives,  il  ecrit 
aux  pp.  73  et  74: 

En  dernier  lieu,  rien  dans  le  textes  des  Directives  elles-memes 
n'indique  qu'elles  ne  sont  pas  imperatives;  au  contraire,  I'emploi  repete 
du  verbe  "shall"  [.  . .]  dans  la  version  anglaise  des  Directives,  et 
particul ierement  aux  articles  6,  13  et  20,  montre  1 'intention  evidente 
que  les  Directives  aient  force  obligatoire  pour  tous  ceux  qu'elles 
visent,  y compris  le  ministre  de  1 ' Environnement  lui-meme. 

Je  suis  d' accord  avec  lui  sur  ces  deux  points.  La  premiere  question  depend  de 
1' intention  du  legislateur.  Les  lignes  directrices,  etablies  en  vertu  de  la 
Loi  que  notre  Cour  a analysee  dans  le  Renvoi  relatif  a la  Loi  anti-inflation. 
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[1976]  2 R.C.S.  373,  par  exemple,  etaient  clairement  imperatives.  Je  suis 
convaincu  que  I'art.  6 de  la  Loi  permet  1 'adoption  de  lignes  directrices 
imperatives  et  que  les  Lignes  directrices  sont  formulees  de  fagon  k les  rendre 
imperatives. 

En  I'espece,  rien  n'indique  que  le  Decret  sur  les  lignes  directrices  ne 
constitue  qu'une  autre  forme  de  directive  administrative  qui  ne  peut  etablir 
de  droits  executoires,  comme  dans  1 'arret  Martineau  c.  comite  de  discipline 
des  detenus  de  1 ' Institution  de  Matsqui,  [1978]  1 R.C.S.  118.  Dans  Cette 
affaire,  la  question  etait  de  savoir  si  I'on  etait  "legalement"  soumis,  au 
sens  de  I'art.  28  de  la  Loi  sur  la  Cour  federale,  S.C.  1970-71-72,  ch.  1,  a 
une  directive  concernant  les  mesures  discipl inaires  prises  contre  les  detenus, 
adoptee  en  vertu  du  par.  29(3)  de  la  Loi  sur  les  penitenders,  S.R.C.  1970, 
ch.  P-6,  de  fagon  que  la  Cour  federale  avait  competence  pour  examiner  une 
decision  disciplinaire  prononcee  par  le  Comit6.  Notre  Cour  a la  majorite  a 
statue  que  la  decision  du  comite  ne  se  trouvait  pas,  au  sens  de  I'art.  28, 
"legalement"  soumise  au  processus  prescrit  par  la  directive.  Le  juge  Pigeon 
indique  a la  p.  129: 

II  est  significatif  qu'il  n'est  prevu  aucune  sanction  pour  elles  et, 
bien  qu'elles  soient  autorisees  par  la  Loi,  elles  sont  nettement  de 
nature  administrative  et  non  legislative.  Ce  n'est  pas  en  qualite  de 
leqislateur  que  le  commissaire  est  habilite  a etablir  des  directives, 

mais  en  qualite  d ' administrateur.  Je  suis  convaincu  qu'il  aurait 
1 'autorite  d'etablir  ces  directives  meme  en  1 'absence  d'une  disposition 
legislative  expresse.  [Je  souligne.] 

II  y a peu  de  doute  qu'un  ministre  possede  habituel lement  un  pouvoir 
implicite  d'etablir  des  directives  visant  1 ' appl ication  d'une  loi  dont  il  est 
responsable;  voir,  par  exemple,  1 'arret  Maple  Lodge  Farms  Ltd.  c.  Couvemement 
du  Canada,  [1982]  2 R.C.S.  2.  II  est  egalement  Evident  que  la  violation  de 
ces  directives  ne  donnerait  lieu  qu'^  une  sanction  administrative  et  non 
judiciaire  puisque  celles-ci  n'ont  pas  force  de  loi. 

Cependant,  en  I'espece,  il  s'agit  d'une  directive  qui  n'est  pas 
simplement  autorisee  par  une  loi,  mais  qui  doit  etre  off ici el lement  adoptee 
par  "arrete"  et  promulguee  en  vertu  de  I'art.  6 de  la  Loi  sur  le  ministere  de 
I'Environnement,  sur  approbation  du  gouvemeur  en  conseil.  Ce  processus 
contraste  vivement  avec  le  processus  habituel  d'etablissement  de  directives  de 
politique  interne  ministeriel le  destinees  k exercer  un  controle  sur  les 
fonctionnaires  relevant  de  1' autorite  du  ministre.  ? mon  avis,  il  s'agit  ^k 
d'une  distinction  essentielle.  Voici  comment  R.  Dussault  et  L.  Borgeat 
decrivent  I'effet  de  cette  distinction  dans  Traite  de  droit  administratif  (2® 
ed.  1984),  t.  I,  a la  p.  429: 

Lorsqu'un  gouvernement  juge  necessaire  de  regir  une  situation  par 
des  normes  de  comportement,  il  peut  faire  adopter  une  loi  ou  edicter 
lui-meme  un  reglement,  ou  bien  proceder  administrativement  par  voie  de 
directives.  Dans  le  premier  cas,  il  doit  s'astreindre  aux  formalites  de 
1 'adoption  des  lois  et  des  r^glements;  par  contre,  il  sait  que,  une  fois 
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ces  formal it^s  respect^es,  les  nouvelles  normes  entreront  dans  le  cadre 
de  la  "l^galite"  et  qu'en  vertu  de  la  Rule  of  law  el les  seront  appliquees 
par  les  tribunaux.  Dans  le  second  cas,  c'est-a-dire  s'il  choisit  de 
proceder  par  directives,  que  celles-ci  soient  ou  non  autorisees 
legislativement,  il  opte  plutot  pour  la  voie  moins  formal! see  de 
1' autorite  hierarchique,  dont  les  tribunaux  n'ont  pas  a assurer  le 
respect.  Attribuer  h des  directives  I'effet  de  reglements,  c'est  aller 
au-dela  de  1' intention  du  legislateur.  Celui-ci  ne  parlant  pas  pour  ne 
rien  dire,  il  faut  respecter  sa  volonte  implicite  de  laisser 
une  situation  hors  du  cadre  strict  de  la  "legal ite". 

On  ne  doit  pas  examiner  le  terme  "directives"  en  vase  cl  os;  il  faut 
interpreter  I'art.  6 dans  son  ensemble.  On  se  rend  alors  compte  que  le 
legislateur  federal  a opte  pour  1 'adoption  d'un  mecanisme  de  reglementation 
auquel  on  est  soumis  "legalement"  et  dont  on  peut  obtenir  1 'execution  par  bref 
de  prerogative. 

L' Alberta  pretend  egalement  que  le  Decret  sur  les  lignes  directrices  est 
ultra  vires  au  motif  que  I'etendue  du  sujet  traite  dans  la  legislation 
deleguee  va  bien  au-dela  de  ce  qui  est  autorisee  par  la  loI  sur  le  ministere 
de  1 ' Environnement . Plus  parti cu 1 ierement,  1 'Alberta  soutient  que  le  pouvoir 
du  ministre  de  prendre  des  directives  au  titre  de  cel les  de  ses  functions  qui 
portent  sur  la  "qualite  de  1 'environnement"  ne  comprend  pas  1 'etablissement 
d'un  processus  d' evaluation  des  incidences  environnementales,  comme  celui  que 
prevoit  le  Decret  sur  les  lignes  directrices,  dans  1 'execution  duquel  le 
decideur  doit  tenir  compte  de  facteurs  socio-economiques.  On  fait  valoir 
plutot  que  la  Loi  permet  seulement  1 'adoption  de  textes  reglementaires  qui 
visent  strictement  les  questions  portant  sur  la  qualite  de  1 ' environnement, 
prise  dans  un  sens  physique. 

Je  ne  puis  accepter  que  le  concept  de  la  qualite  de  1 'environnement  se 
limite  a 1 'environnement  biophysique  seulement;  une  telle  interpretation  est 
indument  etroite  et  contraire  k I'idee  generalement  acceptee  que 
1 '"environnement"  est  un  sujet  diffus;  voir  1 'arret  R.  c.  crown  zeiierbach 
Canada  Ltd.,  [1988]  1 R.C.S.  401.  Ce  point  a ete  enonce  par  le  Conseil 
canadien  des  ministres  des  Ressources  et  de  1 ' Environnement,  a la  suite  du 
"Rapport  Brundtland"  de  la  Commission  mondiale  sur  1 'environnement  et  le 
devel Oppement , dans  le  Rapport  du  croupe  de  Travail  national  sur 
1 ‘ environnement  et  I'economie,  24  septembre  1987,  k la  p.  2: 


Nos  recommandations  refletent  des  principes  que  nous  partageons  avec 
la  Commission  mondiale  sur  1 'environnement  et  le  developpement.  Nous 
croyons  notamment  que  la  pi anifi cation  environnementale  et  la 
pi anifi cation  economique  ne  peuvent  pas  se  faire  dans  des  milieux 
separes.  La  croissance  economique  a long  terme  depend  de 
1 'environnement.  Elle  affecte  aussi  1 'environnement  de  bien  des  fagons. 
Pour  assurer  un  developpement  economique  durable  et  compatible  avec 
1 'environnement,  nous  avons  besoin  de  la  technologie  et  de  la  richesse 
produites  par  une  croissance  economique  soutenue.  La  planif ication  et  la 
gestion  de  I'economie  et  de  1 'environnement  doivent  done  etre  integrees. 
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Certes,  les  consequences  eventuelles  d'un  changement  environnemental  sur  le 
gagne-pain,  la  sante  et  les  autres  preoccupations  sociales  d'une  collectivite 
font  partie  integrante  de  la  prise  de  decisions  concernant  des  questions  ayant 
une  incidence  sur  la  qualite  de  1 'environnement,  sous  reserve,  bien  entendu, 
des  imperatifs  constitutionnels,  question  que  j 'examinerai  plus  loin. 

Je  conclus  en  consequence  que  le  Decret  sur  les  lignes  directrices  a ete 
vali dement  adopte  conformement  k la  Loi  sur  le  ministere  de  l 'Environnement  et 
qu'il  est  de  nature  imperative. 


L' incompatibilite  avec  la  Loi  sur  la  protection  des  eaux 

naviqables  et  la  Loi  sur  les  peches 


Les  appelants,  1 'Alberta  et  les  ministres  federaux,  pretendent  que  le 
Decret  sur  les  lignes  directrices  est  incompatible  avec  les  exigences  de  la 
Loi  sur  la  protection  des  eaux  navigables  pour  Ce  qui  est  de  I'obtention  d'une 
approbation  en  vertu  de  I'art.  5 de  cette  loi  et  que  celle-ci  doit  avoir 
preseance  sur  le  Decret.  Plus  particul ierement,  ils  disent  que  le  ministre  des 
Transports  ne  peut,  en  vertu  de  la  Loi,  tenir  compte  que  des  facteurs  touchant 
la  navigation  et  que  le  Decret  sur  les  lignes  directrices  ne  peut  remplacer 
les  criteres  prevus  dans  la  Loi  ni  ajouter  h ceux-ci.  L' Alberta  soutient 
aussi  que  le  Decret  sur  les  lignes  directrices  est  egalement  incompatible  avec 
la  Loi  sur  les  peches;  toutefois,  pour  les  motifs  exprimes  plus  loin,  j'estime 
inutile  d' analyser  cette  question. 

On  ne  met  pas  en  doute  les  principes  fondamentaux  du  droit.  II  ne  peut  y 
avoir  incompatibilite  entre  le  texte  reglementaire  et  la  loi  en  vertu  duquel 
il  est  adoptee  (Belanger  c.  The  King  (1916),  54  R.C.S.  265),  pas  plus  qu ' i 1 ne 
peut  y en  avoir  avec  les  autres  lois  federales  (r.  & w.  Paul,  Ltd.  c.  Wheat 
Commission,  [1937]  A.C.  139  (H.L.),  Sauf  Si  la  loi  1 'autorise  (i?e  George  Edwin 
Gray  (1918),  57  R.C.S.  150).  Normalement,  la  loi  federale  doit  I'emporter  sur 
le  texte  reglementaire  incompatible.  Toutefois,  en  matiere  d' interpretation, 
un  tribunal  preferera,  dans  la  mesure  du  possible,  une  interpretation  qui 
permet  de  concilier  les  deux  textes.  Dans  ce  contexte,  1 ' "incompatibilite" 
renvoie  a une  situation  ou  le  texte  legislatif  et  le  texte  reglementaire  ne 
peuvent  etre  concilies;  voir  1 'arret  Daniels  c.  white,  [1968]  R.C.S.  517. 
Dans  cette  affaire,  la  regie  a ete  enoncee  e I'egard  de  deux  lois 
incompatibles  dont  I'une  etait  reputee  abroger  1 'autre  en  raison  de 
1 ' incompatibilite.  Toutefois,  la  justification  fondamentale  est  la  meme  que 
dans  le  cas  ou  le  texte  reglementaire  serait  incompatible  avec  une  autre  loi 
federale  --  il  existe  une  presomption  que  le  legislateur  n'a  pas  eu 
1' intention  d' adopter  des  textes  contradictoires  ou  d'habi liter  quiconque  k le 
faire.  Il  existe  egalement  une  ressemblance  doctrinale  avec  le  principe  de  la 
preponderance  dans  les  affaires  de  partage  constitutionnel  des  competences 
dans  lesquelles  1 ' incompatibilite  a aussi  ete  definie  dans  le  sens  de 
contradiction  — c'est-^-dire  lorsque  le  fait  de  [traduction]  "se  conformer  e 
une  loi  signifie  que  I'on  enfreint  1' autre";  voir  1' arret  smith  c.  The  Queen, 
[1960]  R.C.S.  776,  a la  p.  800. 
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L' incompdtibi 1 i te  invoqu^E  est  qu6  la  Loi  sur  la  protection  des  eaux 
navigabies  eiTipeche  impl icitement  le  ministre  des  Transports  de  tenir  compte  de 
facteurs  autres  que  ceux  touchant  la  navigation  dans  I'exercice  de  son  pouvoir 
d'approbation  en  vertu  de  I'art.  5 de  la  Loi,  alors  que  le  Decret  sur  les 
lignes  directrices  exige  tout  au  moins  1 ' etabl i ssement  d'une  Evaluation 
initiale  des  incidences  environnementales.  Les  ministres  appelants 
reconnaissent  qu'il  n'existe  pas  d' interdiction  explicite  de  tenir  compte  des 
facteurs  environnementaux,  mais  pretendent  que  I'objet  et  1 'esprit  de  la  Loi 
limitent  le  ministre  des  Transports  a I'examen  des  effets  possibles  d'un 
ouvrage  sur  la  navigation  seulement.  Si  les  appelants  ont  raison,  il  me 
semble  que  le  ministre  approuverait  tres  peu  d'ouvrages  parce  que  plusieurs 
des  "ouvrages"  vises  par  I'art.  5 ne  favorisent  pas  la  navigation  en  tant  que 
telle,  mais  la  genent  plutot,  ou  y font  obstacle,  en  raison  meme  de  leur 
nature,  par  exemple,  les  ponts,  les  estacades,  les  barrages  et  autres  choses 
du  meme  genre.  Si  1' importance  de  1' incidence  sur  la  navigation  constituait 
le  seul  critere,  il  est  difficile  d'envisager  1 ' approbation  d'un  barrage  du 
meme  type  que  celui  en  I'espece.  Il  est  done  Evident  que  le  ministre  doit 
tenir  compte  de  plusieurs  ElEments  dans  toute  analyse  couts-avantages  visant  k 
dEterminer  s'il  est  justifiE  dans  les  circonstances  de  gener  d'une  fagon 
importante  la  navigation. 

Il  se  peut  que  le  ministre  des  Transports  dans  I'exercice  de  ses 
fonctions  en  vertu  de  I'art.  5 ait  toujours  tenu  compte  de  1' incidence 
environnementale  d'un  ouvrage,  tout  au  moins  en  ce  qui  concerne  d' autres 
domaines  de  compEtence  fEdErale,  comme  les  Indiens  ou  les  terres  indiennes. 
Bien  que  cela  puisse  etre  le  cas,  le  Decret  sur  les  Hgnes  directrices  exige 
officiellement  qu'il  le  fasse  et,  je  ne  vois  rien  M d' incompatible  avec  les 
fonctions  que  lui  attribue  I'art.  5.  Comme  le  juge  Stone  de  la  Cour  d'appel 
I'a  indiquE,  le  Decret  a crEE  une  fonction  qui  "s'ajoute"  h tout  autre  pouvoir 
qui  lui  est  confErE  par  des  lois  et  qui  n'entre  pas  en  conflit  avec  ce 
pouvoir.  ? mon  avis,  la  fonction  confiEe  au  ministre  en  vertu  du  Decret  sur 
les  lignes  directrices  vient  en  fait  s'ajouter  h la  responsabilitE  qu'il  a en 
vertu  de  la  Loi  sur  la  protection  des  eaux  navigabies  et  il  ne  peut  invoquer 
une  interprEtation  trop  Etroite  des  pouvoirs  qui  lui  sont  confErEs  par  des 
lois  pour  Eviter  de  se  conformer  au  Decret  sur  les  Hgnes  directrices. 

L' article  8 du  Decret  sur  les  lignes  directrices  reCOnnait  dEjd  que 
1 'Evaluation  des  incidences  environnementales  ne  recevra  pas  application  s'il 
est  incompatible  avec  les  dispositions  d'autres  textes  lEgislatifs. 

8.  Lorsqu'une  commission  ou  un  organisme  fEdEral  ou  un  organisme  de 
rEglementation  exerce  un  pouvoir  de  rEglementation  h I'Egard  d'une 
proposition,  les  prEsentes  lignes  directrices  ne  s'appliquent  k la 
commission  ou  E 1 'organisme  que  si  aucun  obstacle  juridique  ne  I'empeche 
ou  s'il  n'en  dEcoule  pas  de  chevauchement  des  responsabilitEs. 

Une  interprEtation  libErale  de  1 ' appl ication  du  Decret  sur  les  lignes 
directrices  est  compatible  avec  les  objectifs  mentionnEs  t la  fois  dans  le 
DEcret  et  dans  la  loi  en  vertu  de  laquelle  il  a EtE  adoptE  — faire  de 
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I'^valuation  des  incidences  environnementales  un  element  essentiel  de  la  prise 
de  decisions  federales.  Une  analyse  similaire  a ete  adoptee  aux  Etats-Unis 
relativement  a la  National  Environmental  Policy  Act.  Comme  I'affirme  le  juge 
Pratt  dans  1' arret  Environmental  Defense  Fund,  Inc.  c.  Mathews,  410  F.Supp. 
336  (D.D.C.  1976),  a la  p.  337: 


[TRADUCTION]  La  National  Environmental  Policy  Act  ne  1 ' emporte  pas  SUr 
les  autres  fonctions  conferees  par  des  lois  mais,  dans  la  mesure  ou  cette 
loi  est  conci liable  avec  ces  fonctions,  elle  vient  les  completer.  On  ne 
peut  eviter  de  se  conformer  pleinement  aux  exigences  de  cette  loi,  sauf 
si  la  conform! te  entrerait  directement  en  conflit  avec 
d' autres  fonctions  existantes  conferees  par  des  lois. 


Toute  autre  interpretation  ne  tiendrait  pas  compte,  a mon  avis,  du  regime 
legislatif  de  protection  de  1 ' environnement  envisage  par  le  legislateur 
lorsgu'il  a adopte  la  Loi  sur  le  ministere  de  1 'Environnement,  et,  pi  US 
particul ierement,  I'art.  6. 

Je  ne  crois  pas  non  plus  que  I'art.  3 du  Decret  sur  les  lignes 
directrices,  qui  exige  que  1 'evaluation  soit  realisee  "le  plus  tot  possible  au 
cours  de  I'etape  de  planif ication  et  avant  de  prendre  des  decisions 
irrevocables" , soit  d'une  fagon  quelconque  incompatible  avec  I'art.  6 de  la 
Loi  sur  la  protection  des  eaux  navigabies . L'article  6 vise  pri nci pal ement  a 
habiliter  le  ministre  qui  constate  qu'un  ouvrage  a ete  construit  sans  qu'aient 
ete  respectees  les  exigences  de  I'art.  5 a prendre  des  mesures  pour  le  faire 
detruire  ou  toute  autre  mesure  de  redressement  necessaire;  toutefois,  les 
appelants  ont  attire  notre  attention  sur  le  par.  6(4)  qui  habilite  le  ministre 
a approuver  un  ouvrage  qui  a deja  ete  construit.  Sur  ce  point,  je  suis 
entierement  d' accord  avec  le  juge  Stone  de  la  Cour  d'appel,  qui  mentionne  a la 
p.  41: 


A mon  avis,  les  dispositions  de  l'article  6 de  la  Loi  concernent  les 
pouvoirs  de  redressement  que  detient  le  ministre  lorsqu'il  determine  les 
mesures  qu'il  pourrait  prendre  advenant  un  defaut  d'obtenir  une 
approbation  conformement  a l'article  5 avant  le  debut  de  la  construction. 
Le  pouvoir  prevu  au  paragraphe  (4)  de  l'article  6 constitue  une  exception 
a la  regie  generale;  il  est  entierement  discretionnaire  et  se  trouve 
clairement  subordonne  a 1 'exigence  fondamentale  de  I'alinea  5(l)a)  selon 
laquelle  une  approbation  doit  etre  obtenue  avant  le  debut  de  la 
construction.  Je  suis  egalement  incapable  de  trouver  dans  le  Decret  sur 
les  lignes  directrices  une  disposition  qui  empecherait  le  ministre  de  se 
conformer  a ses  prescriptions  dans  toute  la  mesure  du  possible  lorsqu'il 
exerce  son  pouvoir  discretionnaire  sous  le  regime  du  paragraphe  6(4)  de 
la  Loi  sur  la  protection  des  eaux  navigabies . Cel  a etant,  je  ne  puiS 
conclure  a aucune  incompatibi 1 ite  et  a aucun  conflit  entre  ces  deux 
textes  de  la  legislation  federale. 
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n me  parait  done  Evident  non  seulement  que  le  Decret  sur  les  Hgnes 
directrices  s'inscrit  dans  le  cadre  des  pouvoirs  conf^r^s  par  la  Loi  sur  le 
ministere  de  1 'Environnement,  mais  qu'il  est  enti^rement  compatible  avec  la 
Loi  sur  la  protection  des  eaux  navigables.  II  faut  donc  Se  demander  Si  le 
Decret  s' applique  en  I'espece. 


L 'obligation  des  ministres  de  se  conformer  au  Decret  sur  les  lignes 
directrices 


Le  paraqraphe  4(1)  de  la  Loi  sur  le  ministere  de  1 ' Environnement 

Voici  le  texte  de  I'al.  4(l)a)  de  la  Loi  sur  le  ministere  de 
1 'Environnement : 


4.  (1)  Les  pouvoirs  et  fonctions  du  ministre  s'etendent  d'une  fagon 
general e a tous  les  domaines  de  competence  du  Parlement  non  attribues  de 
droit  k d'autres  ministeres  ou  organismes  federaux  et  lies: 

a)  k la  conservation  et  1 'amelioration  de  la  qualite  de 
1 'environnement  naturel,  notamment  celle  de  I'eau,  de  I'air 
et  du  sol; 


L'Alberta  pretend  qu'en  restreignant  la  competence  du  ministre  de 

1 ' Environnement  aux  "domaines  de  competence  du  Parlement  non  attribues  de 
droit  k d'autres  ministeres  ou  organismes  f^d^raux"  (je  souligne),  I'art.  4 
rend  le  Decret  sur  les  lignes  directrices  inoperant  en  I'espece.  Parce  que  la 
Loi  sur  les  peches  reglemente  la  gestion  des  ressources  halieutiques  du 
Canada,  on  soutient  que  la  competence  du  ministre  de  1 ' Environnement  a ete 
ecartee  k I'^gard  de  toutes  les  questions  concernant  1' habitat  du  poisson. 
Cet  argument  peut  etre  tranche  rapi dement.  II  est  fonde  sur  une 
interpretation  tout  k fait  erronee  des  "domaines"  vises  par  les  divers 
textes  Ugislatifs.  Le  Decret  sur  les  lignes  directrices  etablit  une  methode 
d' evaluation  des  incidences  environnementales  k 1' intention  de  tous  les 

ministeres  federaux  dans  I'exercice  de  leurs  pouvoirs  et  dans  1 'execution  de 
leurs  obligations  et  fonctions,  alors  que  la  Loi  sur  les  peches  traite  de  la 
question  de  fond  de  la  protection  du  poisson  et  de  son  habitat.  II  existe 
certes  un  lien  entre  les  deux,  mais  la  difference  essentielle  est  que  I'une 
porte  fondamentalement  sur  la  procedure,  alors  que  1' autre  porte  sur  le  fond. 

L' analyse  propos^e  par  les  appelants  rendrait  pratiquement  vide  de  sens  le 

pouvoir  COnfere  par  I'art.  6 de  la  Loi  sur  le  ministere  de  1 'Environnement . 
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Les  nouveaux  projets  federaux 


L'Alberta  s'attaque  ensuite  ^ la  pretendue  application  du  Decret  sur  les 
lignes  directrices  a des  propositions  autres  que  les  "nouveaux  projets, 
programmes  et  activites  federaux"  vises  au  sous-al.  5a) (ii)  de  la  Loi  sur  le 

ministere  de  1 ' Environnement : 


5.  Dans  le  cadre  des  pouvoirs  et  fonctions  que  lui  confere  1 'article  4, 

le  ministre: 


a)  lance,  recommande  ou  entreprend  a son  initiative  et  coordonne  a 
I'echelle  federale  des  programmes  visant  a: 


(ii)  faire  en  sorte  que  les  nouveaux  pro jets,  programmes  et 
activites  federaux  soient,  des  les  premieres  etapes  de 
planif ication,  evalues  en  fonction  de  leurs  risques  pour  la  qualite 
de  1 'environnement  naturel,  et  que  ceux  d'entre  eux  dont  on  aura 
estime  qu'ils  presentent  probablement  des  risques  graves  fassent 
I'objet  d'un  reexamen  dont  les  resultats  devront  etre  pris  en 
consideration  . . . [Je  souligne.] 


On  soutient  que  le  libel le  de  ce  sous-al inea  permet  d'etablir  que  le 
legislateur  avait  1' intention  de  restreindre  1 'application  du  Decret  sur  les 
lignes  directrices  aux  nouveaux  projets  federaux  et  que  celui-ci  ne^saurait  en 
consequence  s'appliquer  a un  projet  parraine  par  une  province.  A mon  avis, 
1 'Alberta  cherche  encore  ici  a interpreter  d'une  fagon  trop  etroite  I'etendue 
des  fonctions  du  ministre  de  1 ' Environnement  en  vertu  de  la  I'art.  6 de  la 
Loi.  Le  Decret  sur  les  lignes  directrices  a ete  adopte  en  vertu  de  I'art.  6 
et  non  de  I'art.  5 et  les  pouvoirs  et  fonctions  du  ministre  qui  y sont 
mentionnes  visent  a englober  des  domaines  qu'on  trouve  a I'art.  4 ainsi  qu'a 
I'art.  5,  y compris:  "la  conservation  et  1 ' amel i oration  de  la  qualite  de 
1 'environnement"  (al.  4(l)a)).  L'article  6 n'est  done  pas  limite  aux  nouveaux 
projets,  programmes  et  activites.  L'article  5 ne  fait  que  decrire  les 
fonctions  minimales  du  ministre  en  vertu  de  I'art.  4,  lequel  est  beaucoup  plus 
vaste.  C'est  la  que  I'on  trouve  la  veritable  gamme  des  fonctions  du  ministre 
en  matiere  de  qualite  de  1 'environnement  relativement  a laquelle  des 
directives  peuvent  etre  etablies. 

Les  ministeres  responsables 

Au  coeur  des  moyens  invoques  par  les  ministres  appelants  est  la  question 
de  savoir  si  le  Decret  sur  les  lignes  directrices,  de  par  son  libel le,  est 
applicable  au  projet  de  construction  d'un  barrage  sur  la  riviere  Oldman. 
L'Alberta  n'a  pas  souleve  cette  question  et  les  ministres  reconnaissent  que  le 
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ministre  des  Transports  est  un  minist^re  "responsable"  mais  ils  soutiennent 

que  1g  Decret  sur  les  lignes  directrices  GSt  inCOmpatiblG  avec  la  Loi  sur  la 
protection  des  eaux  navigabies  et  ne  peut  recevoir  application.  J'ai  conclu 
que  les  deux  textes  sont  compatibles  pour  les  motifs  d§j^  §nonc§s;  il  n'existe 
done  plus  de  controverse  entre  les  parties  quant  t savoir  si  le  ministre  des 
Transports  est  regi  par  les  dispositions  du  Decret  sur  les  Hgnes  directrices. 
En  ce  qui  concerne  le  ministre  des  Peches  et  des  Oceans,  on  soutient  qu'il 
n'est  pas  tenu  d'invoquer  1 'application  du  Decret  sur  les  Hgnes  directrices 
en  I'espece  parce  qu'il  n'exerce  pas  un  "pouvoir  de  decision"  conformement  aux 
dispositions  pertinentes  de  la  Loi  sur  les  peches.  Puisque  la  question  de 
1 'application  du  Decret  sur  les  lignes  directrices  a donne  lieu  k un  profond 
desaccord  devant  les  tribunaux  d' instance  inferieure,  j'estime  necessaire 
d' analyser  tout  d'abord  le  Decret  sur  les  Hgnes  directrices  pour  interpreter 
les  dispositions  qui  en  determinent  1 'application. 

A mon  avis,  le  point  de  depart  est  I'art.  6 du  Decret  sur  les  Hgnes 
directrices  qui  enonce  son  principe  d' application.  II  vaut  la  peine  de  le 
reproduire  de  nouveau: 


6.  Les  presentes  lignes  directrices  s'appliquent  aux  propositions 

a)  devant  etre  real i sees  directement  par  un  ministere  responsable; 

b)  pouvant  avoir  des  repercussions  environnementales  sur  une 

question  de  competence  f6derale; 

c)  pour  lesquelles  le  gouvernement  du  Canada  s' engage 
f inane ierement;  ou 

d)  devant  etre  r^alisees  sur  des  terres  administrees  par  le 
gouvernement  du  Canada,  y compris  la  haute  mer.  [Je  souligne.] 


On  ne  peut  s^rieusement  mettre  en  doute  que  le  pro jet  de  barrage  sur  la 
riviere  Oldman  peut  avoir  des  repercussions  environnementales  sur  une  question 
de  competence  federale,  notamment  les  domaines  vises  par  I'art.  91  de  la  Loi 
constitutionneiie  de  1867  dejd  mentionnes,  soit  la  navigation,  les  Indiens, 
les  terres  reservees  aux  Indiens  et  les  pecheries  de  I'interieur.  En 
consequence,  le  Decret  sur  les  lignes  directrices  s' applique  si  le  pro jet  en 
I'espece  constitue  une  "proposition"  au  sens  de  I'art.  2: 


2.  Les  definitions  qui  suivent  s'appliquent  aux  presentes  lignes 
directrices. 


[.  . .] 
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"proposition"  S'entend  en  outre  de  toute  entreprise  ou  activite  i 
I'egard  de  laquelle  le  gouvernement  du  Canada  participe  k la  prise  de 
decisions.  [Je  souligne.] 

Si  une  telle  proposition  existe,  les  art.  3 et  10  du  Decret  sur  les 
lignes  directrices  confient  1 ' appl ication  de  la  methode  d'evaluation  au 
"ministere  responsable" , qui  doit  s'assurer  d'une  part,  d'examiner  a fond  les 
repercussions  environnementales  de  toute  proposition  dont  il  est  saisi  et 
d' autre  part,  de  soumettre  cette  proposition  k une  Evaluation  initiale  afin  de 
determiner  la  nature  des  effets  nefastes  qu'elle  peut  avoir  sur 
1 'environnement.  L'article  2 definit  aussi  I'entite  designee  comme  "ministere 
responsable"; 


2.  Les  definitions  qui  suivent  s'appliquent  aux  presentes  lignes 
directrices. 


"ministEre  responsable"  Ministere  qui,  au  nom  du  gouvernement  du 
Canada,  exerce  Je  pouvoir  de  dEcision  ^ I'Egard  d'une  proposition.  [Je 
souligne. ] 


On  soutient  que,  dans  la  version  anglaise,  I'emploi  de  l'article  dEfini 
"the"  dans  la  dEfinition  de  "initiating  department"^  par  opposition  a I'emploi 
de  l'article  indEfini  "a"  dans  la  dEfinition  du  terme  "proposal" ^ peut 
indiquer  une  intention  de  limiter  1 ' appl ication  du  DEcret  sur  les  lignes 
directrices  aux  projets  sur  lesquels  le  gouvernement  fEdEral  exerce  le 
principal  ou  le  seul  pouvoir  de  dEcision;  voir,  par  exemple,  C.  J.  Gillespie, 
"Enforceable  Rights  from  Administrative  Guidelines?"  (lOSQ^lOOO),  3 C.J.A.L.P. 
204.  Je  ne  suis  pas  d' accord  avec  cette  interprEtation.  A mon  avis,  la  seule 
consEquence  qu'entraine  le  fait  de  passer  de  I'emploi  de  l'article  indEfini 
dans  la  dEfinition  du  terme  "proposal"  a celui  de  l'article  dEfini  dans  la 
dEfinition  de  "initiating  department"  est  de  dEsigner  de  fagon  prEcise,  une 
fois  Etabli  que  le  gouvernement  fEdEral  participe  a la  prise  de  dEcisions, 
I'autoritE  particuliere  au  sein  du  gouvernement  du  Canada  qui  sera  responsable 
de  la  mise  en  {oejuvre  du  Decret  sur  les  Hgnes  directrices . 

Dans  1' arret  Angus  c.  Canada,  [1990]  3 C.F.  410  (C.A.),  le  juge  DEcary  a 
adoptE  une  analyse  similaire  relativement  a 1 ' interprEtation  du  Decret  sur  les 
lignes  directrices,  mais  dans  un  contexte  diffErent.  Dans  cette  affaire,  la 
question  en  litige  Etait  de  savoir  si  le  Decret  sur  les  Hgnes  directrices 
s'appliquait  4 un  dEcret  pris  par  le  gouverneur  en  conseil  en  vertu  de  I'art. 
64  de  la  Loi  de  1987  sur  les  transports  nationaux,  L.R.C.  (1985),  Ch.  28  (3^ 
suppl.),  qui  ordonnait  a VIA  Rail  d'Eliminer  ou  de  rEduire  certains  services 
voyageurs.  Bien  que  cette  affaire  ait  portE  sur  la  question  prEcise  de  savoir 
si  le  gouverneur  en  conseil  Etait  tenu  de  se  conformer  au  Decret  sur  les 
lignes  directrices,  ce  qui  n'est  pas  soulevE  en  I'espece,  et  que  le  juge 
DEcary  ait  EtE  dissident  sur  ce  point,  1 'analyse  globale  qu'il  fait,  4 la  p. 
434,  de  1 ' appl ication  du  Decret  sur  les  lignes  directrices  est  utilei 
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Le  juge  de  premiere  instance  et  les  intimes  ont  mis  1 'accent  sur  les 
mots  "ministere  responsable"  qui  ont  trait  h 1 ' administration  des  Lignes 
directrices.  Je  mettrais  plutot  1 'accent  sur  les  mots  "proposition"  et 
"gouvernement  du  Canada"  qui  ont  trait  au  "champ  d' application"  des 
Lignes  directrices.  Rien  n'exige  dans  la  definition  du  mot  "proposition" 
que  celle-ci  soit  faite  par  un  ministere  responsable,  au  sens  des  Lignes 
directrices.  L' intention  du  redacteur  semble  etre  que  les  Lignes 
directrices  doivent  s'appliquer  chaque  fois  qu'une  activite  peut  avoir 
des  repercussions  environnementales  sur  une  question  de  competence 
federale  et  quel  que  soit  le  preneur  de  decision  au  nom  du  gouvernement, 
qu'il  s'agisse  d'un  ministere,  d'un  ministre  ou  du  gouverneur  en  conseil, 
et  cela  devient  alors  une  question  purement  pratique,  lorsque  le  preneur 
de  decision  ultimo  n'est  pas  un  ministere,  de  determiner  quel  ministere 
ou  ministre  est  le  preneur  de  decision  originel  ou  celui  qui  va 
effectivement  mettre  la  decision  h execution,  car  il  se  trouve  toujours 
un  ministere  ou  un  ministre  qui  est  present  "h  I'etape  de  planif ication" 
et  "avant"  que  ne  soient  prises  "des  decisions  irrevocables"  ou  qui  voit 
e la  "realisation  directe"  de  la  proposition. 


Puisque  cette  question  n'est  pas  soulevee,  je  ne  vois  pas  I'interet  de  faire 
des  observations  sur  1 'application  au  gouverneur  en  conseil  du  Decret  sur  les 
lignes  directrices;  toutefois,  le  passage  precite  permet  de  bien  saisir 
1 'essence  de  son  application. 

Je  ne  veux  pas  dire  pour  autant  que  le  Decret  sur  les  lignes  directrices 
regoit  application  chaque  fois  qu'un  projet  peut  comporter  des  repercussions 
environnementales  sur  un  domaine  de  competence  federale.  II  doit  tout  d'abord 
s'agir  d'une  "proposition"  qui  vise  une  "entreprise  ou  activite  h I'egard  de 
laquelle  le  gouvernement  du  Canada  participe  h la  prise  de  decisions".  (Je 
souligne.)  A mon  avis,  1 ' interpretation  qu'il  faut  donner  h I'expression 
"participe  d la  prise  de  decisions"  est  que  le  gouvernement  federal,  se 
trouvant  dans  un  domaine  relevant  de  sa  competence  en  vertu  de  I'art.  91  de  la 
Loi  constitutionnelle  de  1867,  doit  avoir  une  obligation  positive  de 
reglementation  en  vertu  d'une  loi  federale  relativement  k 1 'entreprise  ou  e 
1 'activite  proposee.  On  n'a  p as  pu  VOUloir  que  le  Decret  sur  les  lignes 
directrices  soit  invoque  chaque  fois  qu'il  existe  certaines  possibilites  de 
repercussions  environnementales  sur  un  domaine  de  competence  federale.  En 
consequence,  I'expression  "participe  a la  prise  de  decisions"  dans  la 
definition  du  terme  "proposition"  ne  devrait  pas  etre  interpretee  comme  ayant 
trait  k des  questions  relevant  general ement  de  la  competence  federale.  Cette 
expression  signifie  plutot  une  obligation  legale.  Si  cette  obligation  existe, 
il  s'agit  alors  de  determiner  qui  est  le  "ministere  responsable"  en  la 
matiere,  puisque  c'est  ce  ministere  qui  exerce  le  pouvoir  de  decision  k 
I'egard  de  la  proposition  et  qui  doit  done  entamer  le  processus  d'evaluation 

vise  par  le  Decret  sur  les  lignes  directrices . 
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La  necessite  d'une  obligation  positive  de  reglementation  pour  que  le 
gouvernement  du  Canada  "participe  a la  prise  de  decisions"  ressort  d'autres 
dispositions  du  Decret  sur  les  lignes  directrices,  qui  laissent  entendre  que 
le  ministere  responsable  doit  detenir  un  certain  pouvoir  de  reglementation  sur 
le  projet.  Par  example,  I'art.  12  dispose  que: 

12.  Le  ministere  responsable  examine  ou  evalue  chaque  proposition  k 
I'^gard  de  laquelle  il  exerce  le  pouvoir  de  decision,  afin  de  determiner: 

[.  . .] 

f)  si  les  effets  nefastes  que  la  proposition  peut  avoir  sur 
1 ' environnement  sont  inacceptables,  auquel  cas  la  proposition  est 
soit  annulee,  soit  modifiee  et  soumise  h un 
nouvel  examen  ou  evaluation  initiale. 


L'article  14: 


14.  Le  ministere  responsable  voit  4 la  mise  en  application  de 
mesures  d ' attenuation  et  d ' indemnisation,  s'il  est  d'avis  que  celles-ci 
peuvent  empecher  que  les  effets  nefastes  d'une  proposition  sur 
1 ' environnement  prennent  de  I'ampleur. 


Ces  dispositions  amplifient  le  pouvoir  de  reglementation  que  doit  avoir  le 
gouvernement  du  Canada  en  vertu  d'une  loi  federale  avant  de  pouvoir  participer 
h la  prise  de  decisions. 

Si  on  applique  cette  interpretation  a I'espece,  on  se  rendra  compte  que 
le  projet  de  barrage  sur  la  riviere  Oldman  peut  etre  qualifie  de  proposition 
dont  le  ministre  des  Transports  seul  est  le  ministere  responsable.  ? mon 
avis,  la  Loi  sur  la  protection  des  eaux  navigables  impose  une  obligation 
positive  de  reglementation  au  ministre  des  Transports.  Cette  loi  a mis  en 
place  un  mecanisme  de  reglementation  qui  prevoit  qu'il  est  necessaire 
d'obtenir  1 ' approbation  du  ministre  avant  qu'un  ouvrage  qui  gene  serieusement 
la  navigation  puisse  etre  place  dans  des  eaux  navigables  ou  sur,  sous, 
au-dessus  ou  a travers  de  tel les  eaux.  L'article  5 accorde  au  ministre  le 
pouvoir  de  fixer  les  modal ites  qu'il  juge  a propos  lorsqu'il  approuve  un 
ouvrage;  si  le  proprietaire  ne  se  conforme  pas  aux  modal ites,  le  ministre  peut 
lui  ordonner  d'enlever  1 'ouvrage  ou  de  le  modifier.  Pour  ces  motifs,  je 
conclurais  qu'il  s'agit  ici  d'une  "proposition"  dont  le  ministre  des 
Transports  est  un  "ministere  responsable". 

La  Loi  sur  les  peches  ne  renferme  cependant  pas  de  disposition  de 
reglementation  equivalente  qui  serait  applicable  au  projet.  L'article  35 
interdit  d'exploiter  des  ouvrages  ou  entreprises  entrainant  la  deterioration, 
la  destruction  ou  la  perturbation  de  1 'habitat  du  poisson,  et  I'art.  40 
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assortit  cette  interdictio  d'une  sanction  p^nale.  En  vertu  du  par.  37(1),  le 
ministre  des  Peches  et  des  Oceans  peut  demander  des  renseignements  h quiconque 
exploite  ou  se  propose  d' exploiter  des  ouvrages  ou  entreprises  de  nature  h 
entrainer  la  deterioration,  la  perturbation  ou  la  destruction  de  1' habitat  du 
poisson.  Toutefois,  cette  demande  n'a  pas  pour  objet  la  mise  en  {oe}uvre 
d'une  procedure  de  reglementation;  elle  aide  simplement  le  ministre  a exercer 
le  pouvoir  legislatif  special,  qui  lui  a ete  del^gue  en  vertu  du  par.  37(2), 
d'autoriser  une  exception  a 1 ' interdiction  generale.  En  voici  le  libelle: 

37.  [.  . .] 


(2)  Si,  apres  examen  des  documents  et  des  renseignements  regus  et 
apres  avoir  accorde  aux  personnes  qui  les  lui  ont  fournis  la  possibilite 
de  lui  presenter  leurs  observations,  il  est  d'avis  qu'il  y a infraction 
ou  risque  d' infraction  au  paragraphe  35(1)  ou  ^ 1 'article  36,  le  ministre 
ou  son  deleque  peut,  par  arrete  et  sous  reserve  des  reglements 

d' application  de  I'alinea  (3)b)  ou,  a defaut,  avec  1 ' approbation  du 

qouverneur  en  conseil: 


a)  soit  exiger  que  soient  apportees  les  modifications  et  adjonctions 
aux  ouvrages  ou  entreprises,  ou  aux  documents  s'y  rapportant,  qu'il 
estime  necessaires  dans  les  circonstances; 

b)  soit  restreindre  Sexploitation  de  I'ouvrage  ou  de  1 'entreprise. 


II  peut  en  ouvre,  avec  1 ' approbation  du  gouverneur  en  conseil  dans  tous  les 
cas,  ordonner  la  fermeture  de  I'ouvrage  ou  de  1 'entreprise  pour  la  peri  ode 
qu'il  juge  necessaire  en  1 'occurrence.  [Je  souligne.] 

A mon  avis,  le  fait  que  le  ministre  possede  le  pouvoir  discretionnaire  de 
demander  des  renseignements  visant  a 1 'aider  dans  I'exercice  d'une  function 
legislative  ne  signifie  pas  qu'il  participe  h la  prise  de  decisions  au  sens  du 
Decret  sur  les  lignes  directrices.  Alors  que  le  ministre  des  Transports  a une 
responsabi 1 i te  en  vertu  de  la  Loi  sur  la  protection  des  eaux  navigables  a 
titre  d' autorite  reglementante,  le  ministre  des  Peches  et  des  Oceans  a,  en 
vertu  de  I'art.  37  de  la  Loi  sur  les  peches^  un  pouvoir  legislatif  special 
limite  qui  ne  constitue  pas  une  obligation  positive  de  reglementation.  Pour 
ce  motif,  je  ne  crois  pas  que  la  demande  de  bref  de  mandamus  visant  a forcer 
le  ministre  a agir  soit  bien  fonde. 

L' immunite  de  la  Couronne 


Selon  1 'Alberta,  meme  si  on  pouvait  dire  que  le  Decret  sur  les  lignes 
directrices  s' applique  de  lui -meme  au  pro jet,  la  Couronne  du  chef  de  1 'Alberta 
n'est  pas  liee  par  la  Loi  sur  la  protection  des  eaux  navigables . DeS  lors,  la 
participation  la  prise  de  decisions",  au  sens  du  Decret  sur  les  Hgnes 
directrices,  par  le  gouvemement  du  Canada,  ne  saurait  avoir  une  incidence  sur 
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la  province.  Les  ministres  appelants  conviennent  que  la  Loi  ne  lie  pas  la 
Couronne  du  chef  d'une  province,  mais  pr^tendent  que  1 'Alberta  a renonc6  k 
cette  immunite  en  presentant  une  demande  d' approbation  en  vertu  de  la  Loi. 

Le  point  de  depart  de  cet  argument  est  I'art.  17  de  la  Loi 
d' interpretation  qui  codifie  la  presomption  que  la  Couronne  n'est  pas  liee  par 
un  texte  legislatif. 


17.  Sauf  indication  contraire  y figurant,  nul  texte  ne  lie 

Sa  Majeste  ni  n'a  effet  sur  ses  droits  et  prerogatives. 

Toutes  les  parties  interessees  reconnaissent  que  la  Loi  sur  la  protection  des 
eaux  navigabies  ne  prevoit  pas  expressement  qu'elle  lie  la  Couronne;  il  reste 
done  h determiner  si  la  Couronne  est  liee  par  deduction  n^cessaire. 

II  est  utile  d'examiner  tout  d'abord  la  situation  en  common  law.  L'arret 
de  principe  en  la  matiere  est  Province  of  Bombay  c.  Municipal  Corporation  of 
Bombay,  [1947]  A.C.  58,  rendu  par  le  Conseil  prive.  Dans  cette  affaire,  il 
s'agissait  de  savoir  si  la  province  de  Bombay  etait  exempt^e  de  1 ' appl ication 
de  la  City  of  Bombay  Municipal  Act,  1888,  laquelle  conferait  k la  ville  le 
pouvoir  d' installer  des  conduites  d'eau  [traduction]  "sur,  k travers  ou  sous 
tout  bien-fonds  situe  a I'interieur  des  limites  de  la  ville".  La  province 
etait  proprietaire  d'un  bien-fonds  sous  lequel  on  se  proposait  d' installer  une 
conduite  d'eau  et  elle  s'opposait  aux  plans  de  la  ville,  sauf  si  celle-ci 
acceptait  de  se  conformer  h certaines  conditions,  jugees  inacceptables  par  la 
ville.  Meme  si  le  texte  legislatif  ne  renfermait  pas  de  dispositions 
expresses  liant  la  Couronne,  la  Haute  Cour  de  Bombay  a status  que  la  Couronne 
etait  liee  par  deduction  necessaire  parce  que  la  loi  [traduction]  "ne  peut 
avoir  une  efficacite  raisonnable  si  elle  ne  lie  pas  la  Couronne". 

Le  Conseil  prive  a reconnu  que  la  regie  de  1' immunite  de  la  Couronne 
souffre  au  moins  une  exception,  la  deduction  necessaire.  Lord  du  Parcq 
explique  cette  exception,  a la  p.  61; 


[TRADUCTION]  C'est-a-dire  que,  s'il  ressort  du  texte  meme  de  la  Loi  que 
le  legislateur  entendait  lier  la  Couronne,  le  resultat  est  le  meme  que  si 
cette  derniere  etait  expressement  mentionnee.  Il  faut  done  en  deduire 
que  la  Couronne,  en  promulguant  la  loi,  a accepte  d'etre  liee  par 
ses  dispositions. 


Leurs  Seigneuries  ont  ensuite  analyse  1 'argument,  fond6  sur  une  jurisprudence 
anterieure,  qu'une  loi  adoptee  pour  le  bien  public  doit  recevoir  une 
interpretation  qui  lie  la  Couronne  parce  que  cette  loi  vise  manifestement  d 
garantir  le  bien-etre  public.  Cette  pretention  a ete  rejetie  pour  le  simple 
motif  que  toutes  les  lois  sont  presumees  etre  adoptees  pour  le  bien  public. 
Toutefois,  cela  ne  signifiait  pas  necessairement  que  I'objet  d'un  texte 
legislatif  ne  presente  aucune  pertinence  (d  la  p.  63): 
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[TRADUCTION]  Leurs  Seigneuries  preferent  dire  que  I'objet  apparent  de  la 
loi  constitue  un  element,  et  peut  etre  un  element  important,  t examiner 
lorsque  I'on  pretend  que  1' intention  etait  de  lier  la  Couronne.  Si  I'on 
peut  af firmer  qu'au  moment  ou  la  Loi  a ete  adoptee  et  a regu  la  sanction 
royal e,  il  ressortait  clairement  de  son  texte  qu'elle  serai t priv§e  de 
toute  efficacite  si  elle  ne  liait  pas  la  Couronne  on  peut  deduire  que  la 
Couronne  a accepte  d'etre  liee. 

Comme  je  I'ai  mentionne  dans  1' arret  sparling  c.  Quebec  (caisse  de  dep^t 
et  placement  du  Quebec),  [1988]  2 R.C.S.  1015,  ^ la  p.  1022,  certains  doutes 

ont  §te  exprimes  dans  1 'arret  R.  c.  Eldorado  Nucieaire  Ltee,  [1983]  2 R.C.S. 
551,  et  dans  1' arret  Sa  Majeste  du  chef  de  la  province  de  1 'Alberta  c. 
Commission  canadienne  des  transports , [1978]  1 R.C.S.  61  (cf.  R.  c.  Ouellette, 
[1980]  1 R.C.S.  568),  quant  k savoir  si  1 'exception  de  la  deduction  necessaire 
survivait  a la  revision  de  ce  qui  est  maintenant  I'art.  17  de  la  Loi 
d' interpretation,  effectuee  en  1967.  On  aurait  egalement  pu  se  demander  si  le 
critere  de  1' absence  de  toute  efficacite  de  la  loi  enonce  dans  1' arret  Bombay 
etait  determinant  dans  la  decision  que  la  Couronne  etait  liee  par  deduction 
necessaire.  Le  professeur  Hogg  dans  son  ouvrage  intitule  Liability  of  the 
Crown  (2^  ed.  1989)  soutient  que  1 'exception  de  la  deduction  necessaire 
enoncee  au  debut  de  1' arret  Bombay  renvoi e a une  analyse  contextuelle  de  la 
loi  au  terme  de  laquelle  on  peut  degager  une  intention  de  lier  la  Couronne  par 
deduction  logique;  il  s'agit  done  la  d'une  espece  differente  de  deduction 
necessaire  de  celle  qui  existe  lorsque  I'objet  de  la  loi  serait  prive  de  toute 
efficacite.  Il  affirme  a la  p.  210: 


[TRADUCTION]  Ce  qui  est  envisage  dans  ce  passage  est  qu'une  loi,  en 
1' absence  de  termes  qui  lient  expressement  la  Couronne,  peut  contenir  des 
renvois  k la  Couronne  ou  a une  activite  gouvernementale,  qui  n'auraient 
aucun  sens  sauf  si  la  Couronne  etait  liee.  Si  ces  indications  dans  le 
texte  sont  suffisamment  claires,  les  tribunaux  concluront  que  la 
presumption  a ete  refutee  et  que  la  Couronne  est  liee. 


Toutefois,  notre  Cour  a dissipe  toute  incertitude  quant  ^ la  situation  du 
droit  dans  1' arret  recent  AiLerta  Government  Telephones,  precite.  Apres  une 
analyse  de  la  jurisprudence,  le  juge  en  chef  Dickson  conclut  k la  p.  281: 


A mon  avis,  compte  tenu  des  affaires  PWA  et  Eldorado,  la  portee  des 
termes  "mentionnee  ou  prevue"  doit  s' interpreter  independamment  de  la 
regie  de  common  law  supplantee.  Toutefois,  les  reserves  exprimees  dans 
1 'arret  Bombay,  precite,  sont  fondees  sur  de  bons  principes 
d' interpretation  que  le  temps  n'a  pas  completement  effaces.  Il  me  semble 
que  les  termes  "mentionnee  ou  pr§vue"  contenus  k I'art.  16  [maintenant 
I'art.  17  de  la  Loi  d' interpretation]  peuvent  comprendre:  (1)  des 
termes  qui  lient  expressement  la  Couronne  ("Sa  Majeste  est  li§e"); 
(2)  une  intention  claire  de  lier  qui,  selon  les  termes  de  1' arret 
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Bombay,  "ressort  du  texte  meme  de  la  loi",  en  d'autres  termes,  une 
intention  qui  ressorte  lorsque  les  dispositions  sont  interpretees  dans  le 
contexte  d'autres  dispositions,  comme  dans  1 'arret  oueiiette,  precite;  et 
(3)  une  intention  de  lier  Iprsque  I'objet  de  la  loi  serait  "prive  [.  . 
.]  de  toute  efficacite"  si  I'Etat  n'etait  pas  li^  ou,  en  d'autres  termes, 
s'il  donnait  lieu  a une  absurdite  (par  opposition  k un  simple  resultat 
non  souhaite).  Ces  trois  elements  devraient  servir  de  guide  lorsqu'un 
loi  comporte  clairement  une  intention  de  lier  la  Couronne. 

A mon  avis,  ce  passage  fait  clairement  ressortir  qu'une  analyse  du  contexte 
d'une  loi  peut  reveler  une  intention  de  lier  la  Couronne  si  cette  conclusion 
s' impose  immanquablement  par  deduction  logique. 

On  ne  doit  cependant  pas  effectuer  cette  analyse  dans  I'abstrait.  En 
consequence,  il  ne  faudrait  pas  interpreter  le  "contexte"  pertinent  de  fagon 
trop  restreinte.  Le  contexte  doit  plutot  englober  les  circonstances  qui  ont 
donne  lieu  k 1 'adoption  de  la  loi  et  la  situation  qu'elle  voulait  corriger. 
Ce  point  de  vue  est  compatible  avec  le  raisonnement  enonc^  dans  1 'arret  Bombay 
comme  I'indiquent  les  passages  susmentionnes  dans  lesquels  le  critere  de  la 
deduction  necessaire  est  exprime  par  rapport  au  moment  de  1 'adoption  de  la 
loi.  En  fait,  1' analyse  adoptee  par  la  Haute  Cour  de  Bombay  a ete  critiquee 
par  le  Conseil  prive  pour  ce  motif  meme,  a la  p.  62: 


[TRADUCTION]  Meme  si  la  Haute  Cour  a interprete  correctement  le 
principe,  sa  fagon  de  I'appliquer  permet  de  soulever  1 'objection  qu'elle 
aurait  dO  tenir  compte  non  pas  des  conditions  qui  ont  existe  pendant  de 
nombreuses  ann^es  apres  1 'adoption  de  la  Loi,  mais  de  I'etat  de  chose  qui 
existait  en  1888  ou  que  la  legislature  aurait  pu  prevoir. 


J'examinerai  tout  d'abord  les  circonstances  qui  existaient  au  moment  de 
1 'adoption  de  la  loi,  en  tenant  compte  du  fait  que  le  sujet  general  de  la  loi 
porte  sur  la  navigation, 

Ce  faisant,  il  est  utile  de  passer  en  revue  certains  des  principes 
fondamentaux  du  droit  maritime  dans  ce  domaine,  notamment  ceux  qui  se 
rapportent  aux  eaux  navigables.  Il  importe  de  se  rappeler  que  le  droit  de  la 
navigation  au  Canada  comporte  deux  dimensions  fondamentales  --  I'ancien  droit 
public  de  navigation  de  la  common  law  et  la  competence  constitutionnel le  sur 
la  navigation  --  qui  sont  necessairement  interdependantes  en  vertu  du  par. 
91(10)  de  la  Loi  constitutionneiie  de  1867  qui  confere  au  Parlement  une 
competence  legislative  exclusive  sur  la  navigation. 

La  common  law  d'Angleterre  prevoit  depuis  longtemps  que  le  public  a un 
droit  de  navigation  dans  les  eaux  de  maree;  toutefois,  bien  que  les  eaux  sans 
maree  puissent  etre  navigables,  le  public  n'a  pas  le  droit  d'y  naviguer,  sous 
reserve  de  certaines  exceptions  qui  ne  sont  pas  pertinentes  en  I'espece.  Au 
Canada,  la  distinction  entre  les  eaux  de  mar6e  et  les  eaux  sans  maree  a ^t6 
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abandonnee  il  y a longtemps,  sauf  dans  les  provinces  de  I'Atlantique  ou  des 
considerations  differentes  pourraient  bien  s'appliquer;  voir  1' arret  in  Re 
Provincial  Fisheries  (1896),  26  R.C.S.  444;  pour  un  soHimaire  des  arrets 
applicables,  voir  mon  ouvrage  intitule  water  Law  in  Canada  (1973),  aux  pp.  178 
a 180.  La  regie  est  plutot  la  suivante;  si  les  eaux  sont  navigables,  que  ce 
soient  des  eaux  de  maree  ou  sans  maree,  il  existe  un  droit  public  de 
navigation.  C'est  le  cas  en  Alberta  ou  la  Division  d'appel  de  la  Cour 
supreme,  dans  1 ' appl ication  de  I'Acte  des  territoires  du  Nord-Ouest,  S.R.C. 
1886,  ch.  50,  a d bon  droit  statue  dans  1 'arret  FieweiUng  c.  Johnston  (1921), 
59  D.L.R.  419,  que  la  regie  anglaise  ne  pouvait  etre  appliquee  a la  province. 
Les  parties  ne  contestent  pas  que  la  riviere  Oldman  est  en  fait  navigable. 

La  nature  du  droit  public  de  navigation  a donn§  lieu  t beaucoup  de 
jurisprudence  au  cours  des  annees,  mais  certains  principes  sont  tou jours 
valables.  Premierement,  le  droit  de  navigation  n'est  pas  un  droit  de 
propriety,  mais  simplement  un  droit  public  de  passage;  voir  1' arret  orr  Ewing 
c.  coiquhoun  (1877),  2 App.  Cas.  839  (H.L.),  k la  p.  846.  Ce  n'est  pas  un 
droit  absolu,  mais  il  doit  etre  exerce  d'une  fagon  raisonnable  de  maniere  k ne 
pas  empieter  sur  les  droits  equivalents  des  autres.  Il  est  tout 
parti cu 1 ierement  important  en  I'espece  de  preciser  que  le  droit  de  navigation 
I'emporte  sur  les  droits  du  proprietaire  du  lit,  meme  si  le  proprietaire  est 
la  Couronne.  Par  example,  dans  1 'arret  Attorney-General  c.  Johnson  (1819),  2 
Wils.  Ch.  87,  37  E.R.  240,  concernant  1 'action  d'une  partie  civile  visant  k 
eliminer  une  nuisance  publique  causant  une  obstruction  dans  la  Tamise  et  sur 
une  voie  publique  le  long  de  la  rive,  le  lord  chancel ier  dit  k la  p.  246: 


[TRADUCTION]  J'estime  qu'il  n'est  aucunement  pertinent  que  le  titre 
de  propriete  du  sol  entre  la  laisse  des  hautes  eaux  et  celle  des  basses 
eaux  appartienne  k la  Couronne  ou  a la  ville  de  Londres,  ou  que  la  ville 
de  Londres  possede  le  droit  d'administration,  permettant  ainsi  de 
surveiller  toute  utilisation  incorrecte  du  sol  lorsque  la  Couronne  en 
detient  le  titre,  ou  que  lord  Grosvenor  ou  m.  Johnson  possede  un  titre 
derive  obtenu  par  concession  de  quiconque  a le  pouvoir  de  le  faire  [.  . 
.]  ?mon  avis,  la  Couronne  n'a  pas  le  droit  de  creer  une  nuisance 
lorsqu'elle  utilise  son  droit  de  propriete  du  terrain  situ^  entre  la 
laisse  des  basses  eaux  et  celle  des  hautes  eaux  ou  de  placer  sur  ce 
terrain  quel que  chose  qui  constituera  une  nuisance  pour  les  sujets  de  la 
Couronne.  Si  la  Couronne  ne  possede  pas  ce  droit,  elle  ne  pouvait  pas 
I'accorder  a la  ville  de  Londres,  et  la  ville  de  Londres  ne  pouvait  pas 
le  transferer  k qui  que  ce  soit. 


Notre  Cour  est  arrivee  k la  meme  conclusion  dans  1 'arret  Wood  c.  Esson 
(1884),  9 R.C.S.  239.  Dans  cette  affaire,  les  demandeurs  avaient  allonge  leur 
quai  et  entravaient  ainsi  I'acc^s  au  quai  du  defendeur.  Celui-ci  fit  enlever 
la  partie  des  travaux  qui  obstruait  I'acces  k son  quai;  les  demandeurs  ont 
ensuite  intente  une  poursuite  pour  violation  de  propriete  au  motif  qu'ils 
jouissaient,  en  vertu  d'une  concession  par  la  province  de  la  Nouvelle-Ecosse, 
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du  Litre  de  propri§t6  du  sol  d I'endroit  dans  le  port  ou  le  quai  6tait 
construit.  La  Cour  a status  que  le  d^fendeur  avait  le  droit  d'^liminer 
1 'obstacle  cree  par  1 'obstruction  h la  navigation  dans  le  port.  Le  juge 
Strong  indique  k la  p.  243: 


[TRADUCTION]  Le  Litre  de  propri§t^  du  sol  n'autorisait  pas  les 
demandeurs  h al longer  leur  quai  de  fagon  ^ creer  une  nuisance  publique 
qui,  selon  la  preuve,  constituait  une  obstruction  h la  navigation  dans  le 
port  car  la  Couronne  ne  peut  conceder  le  droit  d'entraver  ainsi  les  eaux 

naviqables;  seule  une  loi  peut  determiner  que  quelque  chose  qui  gene  la 
navigation  n'est  pas  une  nuisance"  [Je  souligne.j 


Ce  passage  fait  ^galement  ressortir  un  autre  aspect  de  la  supr^matie  du  droit 
public  de  navigation:  ce  droit  ne  peut  etre  modifi^  ou  6teint  que  par  une  loi 
habilitante,  et  la  concession  d'un  bien-fonds  par  la  Couronne  ne  peut  conf^rer 
le  droit  de  gener  la  navigation;  voir  aussi  les  arrets  The  Queen  v.  Fisher 
(1891),  2 Ex.  C.R.  365;  In  Re  Provincial  Fisheries,  pr^cit§,  4 la  p.  549,  le 
juge  Girouard;  et  Reference  re  Waters  and  Water-Powers,  [1929]  R.C.S.  200. 


Par  ailleurs,  les  provinces  ne  sont  pas  habilitees,  sur  le  plan 
constitutionnel , k adopter  une  loi  autorisant  1 '^tablissement  d'un  obstacle  4 
la  navigation  puisque  le  par.  91(10)  de  la  Loi  constitutionneiie  de  1867 
confere  au  Parlement  une  competence  legislative  exclusive  sur  la  navigation. 
Notre  Cour  a clairement  etabli  ce  point  dans  1 'arret  Queddy  River  Driving  Boom 
Co.  c.  Davidson  (1883),  10  R.C.S.  222.  Dans  cette  affaire,  le  demandeur 
cherchait  k obtenir  une  injonction  visant  4 empecher  la  society  defenderesse 
de  construire  des  jet§es  et  des  estacades  dans  la  riviere  Queddy  au 
Nouveau-Brunswick.  La  defenderesse  invoquait  sa  loi  habilitante,  adoptee  par 
la  legislature  provinciale,  qui  autorisait  certaines  entraves  a la  navigation. 
La  seule  question  en  litige  devant  la  Cour  etait  le  pouvoir  de  la  legislature 
provinciale  d' adopter  la  loi  constitutive  de  la  defenderesse.  Le  juge  en  chef 
Ritchie  conclut,  d la  p.  232: 

[TRADUCTION]  [.  . .]  la  question  juridique  dans  cette  affaire,  savoir 
qui  du  Parlement  du  Dominion  ou  de  I'Assemblee  legislative  du 
Nouveau-Brunswick  possede  le  pouvoir  legislatif  d' autoriser 
1 'obstruction,  au  moyen  de  jet^es  et  d'estacades,  d'une  riviere  4 mar§e 
publique  et  navigable  portant  ainsi  gravement  atteinte  au  droit  public  de 
navigation  dans  ces  eaux.  II  n'est  pas  contests  en  I'espece  que  la  loi 
genait  la  navigation  dans  la  riviere  . . . 

Je  crois  qu'il  ne  fait  aucun  doute  que  c'est  le  Parlement  du 
Dominion  qui  a la  competence  legislative  exclusive  sur  les  eaux 
navigables,  comme  celles  visees  en  I'espece.  Tout  ce  qui  touche  la 
navigation  et  les  expeditions  par  eau  semble  avoir  ete  soigneusement 
confere  au  Parlement  du  Dominion  par  I'A.A.N.B. 
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Ces  arrets  ont  donn§  lieu  ^ 1 'adoption  de  textes  Ugislatifs  qui  ont 
final ement  abouti  a la  LoI  sur  la  protection  des  eaux  navigables . II  est 
pertinent  ici  de  mentionner  I'un  des  textes  legislatifs  — 1 'Acte  concernant 
les  homes  et  autres  ouvrages  etablis  en  eaux  navigables  soit  sous  1 'autorite 
d'actes  provinciaux  soit  autrement,  S.C.  1883,  Ch.  43  — qui  a precede  la  Loi 
codifiee  qui  devait  regir  tous  les  aspects  de  la  protection  des  eaux 
navigables.  L' article  premier  dispose  que: 


1.  Aucun  borne t barrage  ou  aboiteau  ne  sera  etabli  soit  sous 
1 'autorite  d'un  acte  rendu  par  une  legislature  provinciale  du  Canada, 
soit  sous  1 'autorite  d'une  ordonnance  des  Territoires  du  Nord-Ouest  ou  du 
District  de  Kewatin,  ou  autrement,  de  mani^re  4 gener  la  navigation,  a 
moins  que  1 'emplacement  n'en  ait  ete  approuve,  — et  que  I'ouvrage  n'ait 
ete  construit  et  ne  soit  maintenu  en  etat  conformement  4 des  plans  qui 
auront  ete  approuves  — par  le  Gouverneur  general  en  conseil. 

La  Loi  prevoyait  aussi  que  les  ouvrages  existants  qui  genaient  la  navigation, 
creant  ainsi  une  nuisance  publique,  pouvaient  etre  legalises  s'ils  etaient 
approuves  par  le  gouverneur  general  en  conseil. 

Cette  loi  n'est  qu'un  des  textes  ou  le  Pari ement  a exerce  sa  competence 
pour  empecher  la  construction  ou  la  continuation  d'obstacles  4 la  navigation. 
II  avait  deja  notamment  l^gifere  a I'egard  des  ponts  (Acte  concernant  les 
ponts  etablis  en  vertu  d'actes  provinciaux  sur  des  eaux  navigables,  S.C.  1882, 
ch.  37),  de  1 'enlevement  d' obstructions  et  d'epaves  dans  les  rivieres 
navigables  (Acte  pour  pourvoir  a 1 'enlevement  d 'obstructions  provenant  de 
nauf rages  et  autres  causes  semblables  dans  les  rivieres  navigables  du  Canada, 
et  pour  d 'autres  objets  relatifs  aux  nauf rages,  S.C.  1874,  Ch.  29)  et  deS 
effluents  des  moulins  a scie  dans  les  eaux  navigables  (Acte  a I'effet  de  mieux 
proteger  les  cours  d'eau  et  rivieres  navigables,  S.C.  1873,  Ch.  65). 

La  codification  a commence  avec  1 'adoption  d'un  Acte  concernant  certaines 
constructions  dans  et  sur  les  eaux  navigables,  S.C.  1886,  Ch.  35,  ayant  trait 
i la  construction  de  tout  "ouvrage"  dans  les  eaux  navigables  et  de  la  loi 
d ' accompagnement  intitulee  Acte  concernant  la  protection  des  eaux  navigables, 
S.C.  1886,  ch.  36,  portant  sur  les  obstructions  provenant  de  naufrages  dans 
les  eaux  navigables.  L'article  premier  de  I'Acte  concernant  certaines 
constructions  dans  et  sur  les  eaux  navigables  d§finissait  SUCCinctement  le 
terme  "ouvrage": 

1.  Dans  le  present  acte,  4 moins  que  le  contexte  n'exige  une 
interpretation  diff^rente,  1 'expression  "ouvrage"  signifie  et  comprend 
tout  pont,  estacade,  barrage,  aboiteau,  quai,  dock,  jet§e,  pilier  ou 
autre  construction,  et  leurs 
approches  ou  avenues  et  autres  travaux  necessaires  ou  s'y  rattachant; 


Cette  definition  etait  beaucoup  plus  large  que  celles  qui  I'ont  pr§ced§e  et 
cet  aspect  de  la  loi,  conjugue  4 la  necessity  de  faire  approuver  tous  les 
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ouvrages  par  le  gouverneur  en  conseil,  a caus6  une  grande  consternation  h 
I'^poque  concernant  I'ampleur  de  son  effet  retroactif  possible  h I'^gard  des 
structures  existantes  construites  dans  les  eaux  navigables. 

Toutefois,  la  loi  constituait  simplement  une  declaration  de  la  situation 
en  common  law.  Dans  la  mesure  oCi  une  structure  portait  atteinte  au  droit 
public  de  navigation,  elle  constituait  une  nuisance  publique  et  les  provinces 
n'etaient  pas  habilitees  sur  le  plan  constitutionnel  ^ autoriser 
1 'etablissement  d'un  obstacle  de  cette  nature.  Toutefois,  en  ce  qui  concerne 
les  ouvrages  construits  sous  1 'autorite  d'un  acte  de  la  legislature  d'une 
province,  la  loi  avait  un  effet  retroactif  qui  ne  remontait  pas  au  deU  de  la 
date  d' adhesion  de  la  province  h la  Confederation. 


7.  Rien  de  contenu  ci-dessus,  excepte  les  dispositions  des  articles 
un  et  cinq  du  present  acte,  ne  s'appliquera  k aucun  ouvrage  construit 
sous  1 'autorite  d'un  acte  du  parlement  du  Canada,  ou  de  la  legislature  de 
la  ci-devant  province  du  Canada,  ou  de  la  legislature  d'aucune  des 
provinces  formant  actuellement  partie  du  Canada,  passe  avant 
que  cette  province  en  soit  devenue  partie. 


En  consequence,  il  n'etait  pas  necessaire  de  faire  approuver  un  ouvrage 
autorise  par  la  legislature  d'une  province  avant  que  celle-ci  ne  fasse  partie 
du  Canada  puisque  la  province  etait  alors  habilitee  sur  le  plan 
constitutionnel  k autoriser  la  construction  de  1 'ouvrage  en  question.  La  Loi 
n'etait  pas  non  plus  applicable  aux  ouvrages  construits  en  vertu  d'une  autre 
loi  du  Parlement;  on  savait  done  clairement  quel  acte  etait  applicable.  Le 
Parlement  avait  deje  adopte  un  texte  legislatif  autorisant  certains  ouvrages 
de  cette  nature;  voir,  par  example,  I'Acte  a I'effet  d'autoriser  la 
corporation  de  la  ville  d 'Emerson  a construire  un  pont  litre  pour  les 
voyageurs  et  le  trafic  sur  la  riviere  Rouge,  dans  la  province  du  Manitoba, 

S.C.  1880,  ch.  44. 

Les  Actes  de  1886  furent  adoptes  de  nouveau  dans  les  S.R.C.  de  1886,  ch. 
91  et  92,  et  codifies  dans  les  S.R.C.  de  1906,  ch.  115,  ou  ils  regurent  le 
titre  abrege  de  Loi  de  la  protection  des  eaux  navigables . Cette  loi  est 

demeuree  pratiquement  inchangee  depuis.  Plus  particulierement,  I'art.  7 du 
ch.  35  de  la  loi  de  1886  est  demeure  substantial  lament  le  meme  et  constitue 
maintenant  I'art.  4 de  la  Loi  actuelle.  Cast  cette  disposition  que  la  Cour 
d'appel  a appliquee  pour  statuer  que  la  Couronne  du  chef  de  1 'Alberta  etait 
liee  par  deduction  necessaire.  Je  souscris  k cette  opinion.  Puisque  sont 
expressement  exclus  de  1 'application  de  la  Loi  les  ouvrages  autorises  par  le 
Parlement  depuis  la  Confederation  et  par  les  legislatures  provinciales 
auparavant,  au  moment  ou  ces  corps  legislatifs  avait  le  pouvoir  d'intervenir 
en  matiere  de  navigation,  il  faut  comprendre,  par  deduction  necessaire,  que  la 
Loi  s'applique  aux  ouvrages  entrepris  par  les  provinces  apres  la 
Confederation.  Il  existe  toutefois  des  considerations  encore  plus 
fondamentales  qui  nous  amenent  k soutenir  que  la  conclusion  de  la  Cour  d'appel 
etait  correcte.  J'en  ferai  maintenant  1 'analyse. 
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A mon  avis,  les  circonstances  qui  ont  entour^  1 'adoption  de  la  loi,  aussi 
rev^latrices  qu'elles  soient  du  contexte  de  T adoption  de  la  loi,  nous  am^nent 
k conclure  en  toute  logique  que  la  Couronne  du  chef  d'une  province  est,  par 
deduction  necessaire,  liee  par  la  Loi.  Ni  la  Couronne  ni  un  cessionnaire  de 
la  Couronne  ne  peuvent  porter  atteinte  au  droit  public  de  navigation  sans  y 
etre  autorises  par  une  loi.  Le  droit  de  propri^t^  que  la  Couronne  du  chef  de 
1 'Alberta  peut  d^tenir  sur  le  lit  de  la  riviere  Oldman  est  assujetti  au  droit 
de  navigation,  sur  lequel  le  Parlement  exerce  une  competence  legislative 
exclusive.  L'exercice  de  la  competence  du  Parlement  s'est  principalement 
manifeste  par  1 'adoption  de  la  Loi  sur  la  protection  des  eaux  navigables  qui  a 
delegue  au  gouverneur  general  en  conseil,  et  maintenant  au  ministre  des 
Transports,  le  pouvoir  d' autoriser  la  construction  dans  les  eaux  navigables  de 
travaux  qui  constitueraient  par  ailleurs  une  nuisance  publique.  La  Couronne  du 
chef  de  1 'Alberta  doit  obtenir  1 ' autorisation  legislative  du  Parlement  pour 
construire  un  ouvrage  qui  generait  serieusement  la  navigation  dans  la  riviere 
Oldman;  la  Loi  sur  la  protection  des  eaux  navigables  est  le  mecanisme  qu'elle 
doit  utiliser  k cette  fin.  II  s'ensuit  que  la  Couronne  du  chef  de  1 'Alberta 
est  li§e  par  la  Loi,  car  il  s'agit  du  seul  moyen  pratique  d'obtenir 
1 ' approbation  requise. 

Mon  collegue  le  juge  Stevenson  a cependant  fait  mention  de  la  declaration 
du  juge  en  chef  Fitzpatrick  dans  champion  c.  city  of  Vancouver,  [1918]  1 
W.W.R.  216  (C.S.C.),  selon  laquelle  la  Loi  ne  faisait  qu'accorder  une 
permission  et  n'empechait  pas  un  tiers  d' intenter  une  action  pour  atteinte  au 
droit  public  de  navigation  malgre  1 'approbation  de  1' ouvrage  par  le  Ministre. 
Toutefois,  cette  declaration  n'etait  qu ' incidente.  II  s'agissait  de 
determiner  si  la  structure  en  cause  portait  atteinte  au  droit  d'acces  prive 
des  demandeurs.  Les  deux  autres  juges  de  la  majorite  ont  limite  leurs 
remarques  a cette  question  et  les  deux  juges  de  la  minorite  n'ont  pas,  a plus 
forte  raison,  approuve  la  declaration.  Pour  ma  part,  je  prefere  1 'opinion 
exprimee  dans  Isherwood  c.  Ontario  and  Minnesota  Power  Co.  (1911),  180  O.W.R. 
459  (C.  div.),  selon  laquelle  la  Loi  permet  de  porter  atteinte  au  droit  public 
de  navigation  mais  non  aux  droits  prives  des  particul iers.  C'est  la 
proposition  pour  laquelle  1 'arret  champion  fait  autorite. 

Pour  ces  motifs,  j'ai  conclu  que  la  Couronne  du  chef  de  1 'Alberta  est, 
par  deduction  necessaire  ou  logique,  liee  par  la  Loi  sur  la  protection  des 
eaux  navigables.  Je  suis  egalement  d'avis  que,  s'il  n'en  etait  pas  ainsi,  la 
Loi  serai t privee  de  toute  efficacite.  J'ai  pris  note  des  considerations 
soulevees  par  le  juge  Stone,  savoir  que  les  provinces  font  partie  des 
organismes  susceptibles  de  participer  h des  projets,  par  exemple,  la 

construction  de  ponts,  qui  peuvent  gener  la  navigation,  ce  qui  etait  le  cas  au 
Canada  bien  avant  1 'adoption  de  la  Loi;  toutefois,  je  m'interesse  egalement  ^ 
des  considerations  encore  plus  fundamental es,  savoir  la  nature  de  la 
navigation  au  Canada  et  la  competence  legislative  du  l^gislateur  federal  sur 
ce  domaine. 

Certains  cours  d'eau  navigables  constituent  une  partie  cruciale  des 
r^seaux  de  transport  interprovincial,  essentiels  aux  ^changes  internationaux 
et  k I'activite  commerciale  au  Canada.  En  ce  qui  concerne  1 'opinion 
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contraire,  il  n'est  pas  tres  logique  de  pretendre  qu'il  serait  possible 
d'atteindre  en  quoi  que  ce  soit  1' object if  du  Parlement  dans  I'exercice  de  sa 
competence  sur  1 ' administration  des  eaux  navigables  si  la  Couronne  n'etait  pas 
liee  par  I'effet  de  la  Loi.  La  reglementation  des  eaux  navigables  doit  etre 
analysee  dans  son  ensemble  et  ce  serait  une  situation  absurde  si  la  Couronne 
du  chef  d'une  province  pouvait  impunement  entraver  la  navigation  k un  endroit 
le  long  d'un  cours  d'eau  navigable,  alors  que  le  Parlement  travaille 
assidument  k en  preserver  la  navigabilite  h un  autre. 

La  necessity  en  pratique  d' avoir  un  regime  de  reglementation  uniforme 
pour  les  eaux  navigables  a deja  et§  reconnue  par  notre  Cour  dans  1' arret 
Whitbread  c.  wailey,  [1990]  3 R.C.S.  1273;  le  raisonnement  presente  dans  cet 
arret  en  faveur  d'un  regime  de  regies  de  droit  maritime  uniformes  relevant  de 
la  competence  federale  est  egalement  applicable  en  I'espece.  Aux  pages  1294 
et  1295,  on  dit: 


Mise  k part  la  jurisprudence,  la  nature  meme  des  activites  relatives 
k la  navigation  et  aux  expeditions  par  eau,  du  moins  telles  qu'elles  sont 
exercees  ici,  fait  que  des  regies  de  droit  maritime  uniformes 
s'appliquant  aux  voies  navigables  interieures  sont  necessaires  en 
pratique.  La  plupart  des  activites  relatives  a la  navigation  et  aux 
expeditions  par  eau  ayant  lieu  sur  les  voies  navigables  interieures  du 
Canada  sont  etroitement  liees  avec  cel les  qui  sont  exercees  dans  la 
sphere  g§ographique  traditionnel le  du  droit  maritime.  Cela  est 
particulierement  Evident  lorsque  I'on  considere  les  Grands  Lacs  et  la 
Voie  maritime  du  Saint-Laurent,  qui  sont  dans  une  tres  large  mesure  une 
extension,  sinon  le  commencement,  des  voies  de  transport  maritime  grace 
auxquelles  le  pays  fait  du  commerce  avec  le  monde.  Mais  cela  est 
egalement  manifeste  lorsque  I'on  examine  les  nombreux  fleuves,  rivieres 
et  voies  d'eau  moins  importants  qui  servent  de  port  d'escale  aux 
oceaniques  et  de  point  de  depart  pour  quelques-unes  des  plus  importantes 
exportations  du  Canada.  C'est  k n'en  pas  douter  I'une  des  considerations 
qui  ont  amene  les  tribunaux  de  I'Amerique  du  Nord  britannique  k decider 
que  le  droit  public  de  navigation,  contrairement  k ce  que  pretendaient 
les  Anglais,  s'etend  a tous  les  fleuves  et  rivieres  navigables,  peu 
importe  qu'ils  soient  ou  non  k 1' inter ieur  de  I'aire  de  flux  et  de 
reflux;  [.  . .]  Cela  explique  probablement  aussi  pourquoi  les  Peres  de 
la  Confederation  ont  estime  necessaire  d'attribuer  le  pouvoir  general  sur 
la  navigation  et  les  expeditions  par  eau  au  gouvernement  central  plutot 
qu'4  celui  des  provinces  [.  . .] 

Si  la  Couronne  du  chef  d'une  province  etait  habilit§e  k saper  1' integrity  des 
r^seaux  essentiels  de  navigation  dans  les  eaux  canadiennes,  k mon  avis, 
I'objet  de  la  Loi  sur  la  protection  des  eaux  navigables  serait,  en  fait, 
annihile.  Vu  ces  conclusions,  je  n'ai  pas  k examiner  la  question  de  la 
renonciation  soulevee  par  les  ministres  appelants. 


La  question  constitutionnelle 
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La  question  const i tut ionnelle  vise  k savoir  si  le  Decret  sur  les  lignes 
directrices  est  general  au  point  de  contrevenir  aux  art.  92  et  92A  de  la  Loi 
constitutionneiie  de  1867.  Toutefois,  aucun  moyen  n'a  §te  presente 
relativement  k I'art.  92A  au  motif  apparent  que  le  projet  de  construction  d'un 
barrage  sur  la  riviere  Oldman  n'est  pas,  selon  les  appelants,  vise  par  cette 
disposition.  Quoi  qu'il  en  soit,  la  question  n'a  pas  d' importance.  Le 
processus  de  revision  judiciaire  d'un  texte  l§gislatif  contests  parce  qu'il 
serait  ultra  vires  du  Parlement  a recemment  fait  I'objet  d'une  analyse  dans 
1' arret  Whitbread  c.  Walley,  precite,  et  je  n'ai  pas  besoin  de  la  reprendre 
ici,  sauf  pour  dire  que  si  I'on  conclut  que,  de  par  son  caractere  veritable, 
le  Decret  sur  les  lignes  directrices  est  un  texte  legislatif  lie  a des 
matieres  relevant  de  la  competence  exclusive  du  Parlement,  la  question  est 
epuisee.  II  serait  alors  indifferent  qu'il  touche  egalement  des  matieres  liees 
^ la  propri^te  et  aux  droits  civils  (Whitbread,  k la  p.  1286).  L'analyse 
consiste  tout  d'abord  k determiner  si,  de  par  son  caractere  veritable,  le 
texte  legislatif  est  lie  ^ une  matiere  relevant  d'un  ou  plusieurs  domaines  de 
competence  legislative. 

Bien  que  diverses  expressions  aient  6t§  utilis^es  pour  decrire  ce  que 
I'on  entend  par  le  "caractere  veritable"  d'une  disposition  legislative,  j'ai 
exprime  dans  1 'arret  Whitbread  c.  waiiey  une  preference  pour  la  determination 
de  "la  caracteristique  principale  ou  la  plus  importante  de  la  loi  contestee". 
II  va  sans  dire  que  les  parties  ont  fait  valoir  des  aspects  fort  differents 
comme  caracteristique  la  plus  importante  du  Decret  sur  les  Hgnes  directrices. 
Pour  1 'Alberta,  c'est  la  fagon  dont  le  Decret  empieterait  sur  les  droits 
provinciaux;  toutefois,  elle  n'a  pas  mentionn^  de  matiere  specifique  autre  que 
des  renvois  generaux  a 1 'environnement.  L'Alberta  soutient,  d'une  part,  que  le 
Parlement  n'a  pas  une  competence  absolue  sur  1 'environnement,  s'agissant  1^ 
d'une  matiere  relevant  de  la  competence  legislative  des  deux  paliers  de 
gouvernement  et,  d' autre  part,  que  le  Decret  sur  les  lignes  directrices  est 
exorbitant  de  la  competence  du  Parlement  sur  1 'environnement.  Les  ministres 
appelants  soutiennent  que,  de  par  son  caractere  veritable,  le  Decret  sur  les 
lignes  directrices  n'est  qu'un  moyen  d' aider  le  gouvernement  federal  a prendre 
des  decisions  dans  des  domaines  qui  relevent  de  la  competence  du  Parlement; 
I'intimee  est  en  grande  partie  d' accord  avec  cette  proposition. 

L'essentiel  de  la  these  de  1 'Alberta  est  que  le  Decret  sur  les  lignes 
directrices  pretend  conferer  au  gouvernement  du  Canada  une  competence  general e 
sur  1 'environnement  d'une  fagon  qui  empiete  sur  la  competence  legislative 
exclusive  de  la  province.  L'Alberta  soutient  que  le  Decret  sur  les  lignes 
directrices  tente  de  reglementer  les  repercussions  environnementales  de 
matieres  qui  relevent  en  grande  partie  de  la  competence  de  la  province  et  qui, 
par  consequent,  ne  peuvent,  en  vertu  de  la  Constitution,  constituer  une 
preoccupation  du  Parlement.  Elle  est  d'avis  tout  parti cu 1 ierement  que  le 
Parlement  n'a  pas  de  competence  k I'egard  des  repercussions  environnementales 
d'ouvrages  provinciaux  comme  le  barrage  sur  la  riviere  Oldman. 

Je  suis  d'accord  que  la  Loi  constitutionneiie  de  1867  n'a  pas  confer^  le 
domaine  de  1 ' "environnement"  comme  tel  aux  provinces  ou  au  Parlement. 
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L'environnement,  dans  son  sens  generique,  englobe  1 'environnement  physique, 
economique  et  social  touchant  plusieurs  domaines  de  competence  attribues  aux 
deux  paliers  de  gouvernement.  Le  professeur  Gibson  a succinctement  resume  ce 
point  il  y a plusieurs  annees  dans  son  article  intitule:  "Constitutionnal 
Jurisdiction  over  Environmental  Management  in  Canada"  (1973),  23  U.T.L.J,  54, 
e la  p.  85: 

[TRADUCTION]  ...  la  "gestion  de  l'environnement"  ne  constitue  pas 
dans  la  situation  actuelle  une  unite  constitutionnelle  homogene.  Elle 
touche  plutot  differents  domaines  de  responsabilite  constitutionnelle, 
certains  relevant  du  f^d^ral,  d'autres  des  provinces.  II  est  par 
ailleurs  fort  evident  que  la  "gestion  de  l'environnement"  ne  pourrait 
jamais  etre  consideree  comme  une  unite  constitutionnelle  relevant  d'un 
seul  palier  de  gouvernement  a I'interieur  d'une  constitution  de  type 
federal  parce  qu'aucun  systeme  a I'interieur  duquel  un  seul  gouvernement 
serait  aussi  puissant  ne  serait  federal. 

J'ai  deja  mentionne  que  l'environnement  est  un  sujet  diffus,  reprenant  ainsi 
ce  que  j'ai  dit  dans  1 'arret  R.  c.  crown  zeiierbach  Canada  Ltd.,  precite,  que 
le  controle  de  l'environnement,  en  tant  que  sujet,  ne  possede  pas  la 
particularite  requise  pour  satisfaire  au  critere  en  vertu  de  la  theorie  de 
I'interet  "national"  formulee  par  le  juge  Beetz  dans  le  Renvoi  reiatif  a la 
Loi  anti-inflation,  precit^.  Bien  que  j'aie  exprime  1 'opinion  minoritaire 
dans  1' arret  crown  zeiierbach,  elle  n'a  pas  ete  contestee  sur  ce  point  par  les 
juges  de  la  majorite.  La  majorite  a simplement  decide  que  la  pollution  des 
mers  est  une  question  d'interet  national  h cause  de  son  caractere  et  de  ses 
incidences  surtout  extra-provinciales  et  internationales,  et  parce  que  ses 
caracteristiques  sont  suffisamment  distinctes  pour  en  faire  un  sujet  relevant 
du  pouvoir  residuel  du  Parlement. 

II  faut  reconnaitre  que  l'environnement  n'est  pas  un  domaine  distinct  de 
competence  legislative  en  vertu  de  la  Loi  constitutionnelle  de  1867  et  que 
c'est,  au  sens  constitutionnel , une  matiere  obscure  qui  ne  peut  etre 
facilement  classee  dans  le  partage  actuel  des  competences,  sans  un  grand 
chevauchement  et  une  grande  incertitude.  On  a eiabore  diverses  methodes 
analytiques  pour  regler  ce  probleme;  toutefois,  il  n'en  existe  pas  une  seule 
qui  conviendra  dans  tous  les  cas.  Certains  envisagent  une  analyse 
fonctionnel le  en  decrivant  des  preoccupations  environnementales  specif iques  et 
en  attribuant  ensuite  la  responsabilite  en  fonction  des  divers  domaines  de 
competence;  voir  par  exemple  Gibson,  loc.  cit.  D'autres  abordent  le  probleme 
du  point  de  vue  de  I'etendue  des  pouvoirs  federaux  en  distinguant  ceux  qui 
peuvent  etre  consideres  comme  "conceptuels"  ou  "globaux"  (par  exemple,  le 
droit  criminel,  la  taxation,  les  ^changes  et  le  commerce,  le  pouvoir  de 
depenser  et  le  pouvoir  residuel  general)  par  opposition  k ceux  qui  sont 
"fonctionnels"  (la  navigation  et  les  pecheries);  voir  P.  Emond,  "The  Case  for 
a Greater  Federal  Role  in  the  Environmental  Protection  Field:  An  Examination 
of  the  Pollution  Problem  and  the  Constitution"  (1972),  10  Osgoode  Hall  L.J. 
647,  et  M.  E.  Hatherly,  Constitutional  Jurisdiction  in  Relation  to 
Environmental  Law,  document  d'^tude  r6dig§  dans  le  cadre  du  pro jet  de  la 
protection  de  la  vie.  Commission  de  r^forme  du  droit  du  Canada  (1984). 
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A mon  avis,  on  peut  plus  facilement  trouver  la  solution  applicable  4 
I'esp^ce  en  examinant  tout  d'abord  1 'Enumeration  des  pouvoirs  dans  la  Loi 
constitutionneiie  de  1867  et  en  analysant  comment  ils  peuvent  etre  utilises 
pour  repondre  aux  problemes  environnementaux  ou  pour  les  Eviter.  On  pourra 
alors  se  rendre  compte  que,  dans  I'exercice  de  leurs  pouvoirs  respectifs,  les 
deux  paliers  de  gouvernement  peuvent  toucher  1 'environnement,  tant  par  leur 
action  que  par  leur  inaction.  Pour  mieux  comprendre,  on  doit  examiner  des 
pouvoirs  spEcifiques.  Un  exemple  intEressant  est  la  competence  legislative 
exclusive  du  Parlement  fEdEral  sur  le  transport  ferroviaire  interprovincial  en 
vertu  de  I'al.  92(10)a)  et  du  par.  91(29)  de  la  Loi  constitutionneiie  de  1867, 
La  rEglementation  du  transport  ferroviaire  fEdEral  a EtE  confiEe  k 1 'Office 

national  des  transports  conformEment  h la  Loi  de  1987  sur  les  transports 

nationaux;  le  mandat  de  cet  office  est  vaste,  comme  le  rEsume  la  declaration 
figurant  h I'art.  3 qui  prEvoit  notamment: 

3.  (1)  II  est  dEclarE  que,  d'une  part,  la  mise  en  place  d'un  rEseau 

sur,  rentable  et  bien  adaptE  de  services  de  transport  viables  et 

efficaces,  utilisant  au  mieux  et  aux  moindres  frais  globaux  tous  les 
modes  de  transport  existants,  est  essentielle  k la  satisfaction  des 
besoins  des  expEditeurs  et  des  voyageurs  en  mat i ere  de  transports  comme  a 
la  prospEritE  et  k la  croissance  Economique  du  Canada  et  de  ses  rEgions, 
d' autre  part,  ces  objectifs  ont  le  plus  de  chances  de  se  rEaliser  en 
situation  de  concurrence,  dans  et  parmi  les  divers  modes  de  transport, 
entre  tous  les  transporteurs,  a condition  que,  compte  dument  tenu  de  la 
politique  nationale  et  du  contexte  juridique  et  constitutionnel : 

[.  . .] 

d)  les  transports  soient  reconnus  comme  un  facteur  primordial  du 
dEveloppement  Economique  rEgional  et  que  soit  maintenu  un  Equilibre  entre 
les  objectifs  de  rentabilitE  des  liaisons  de  transport  et  ceux  de 

dEveloppement  Economique  rEgional  en  vue  de  la  rEalisation  du  potentiel 
Economique  de  chaque  rEgion;  [.  . .] 

Cette  dEclaration  nous  Eclaire  sur  I'Etendue  de  la  compEtence  lEgislative  du 
Parlement  en  matiere  de  transport  ferroviaire  et  sur  la  fagon  dont  on  lui 
impose  de  tenir  compte  des  ramifications  socio-Economiques  a la  fois 
national es  et  locales  de  ses  dEcisions.  Par  ail leurs,  on  ne  peut  sErieusement 
mettre  en  doute  que  le  Parlement  puisse  s'occuper  de  questions  biophysiques 
environnementales  ayant  une  incidence  sur  1 'exploitation  des  chemins  de  fer 
dans  la  mesure  ou  il  le  fait  dans  le  cadre  d'une  loi  sur  les  chemins  de  fer. 
II  pourrait  notamment  s'agir  de  questions  touchant  les  normes  d' Emission  ou 
les  mesures  de  rEduction  du  bruit. 

Pour  poursuivre  avec  le  meme  exemple,  on  peut  proposer  1 'emplacement  et 
la  construction  d'une  nouvelle  voie  ferrEe,  qui  devraient  etre 
approuvEs  en  vertu  des  dispositions  pertinentes  de  la  Loi  sur  les  chemins  de 
fer,  L.R.C.  (1985),  ch.  R-3.  En  effet,  cette  voie  pourrait  traverser  des 
habitats  fragiles  du  point  de  vue  Ecologique  comme  des  marEcages  et  des 
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forets.  En  outre,  le  risque  de  derail lement  peut  presenter  un  grave  danger 
pour  la  sante  et  la  securite  des  col lectivit^s  avoisinantes  dans  le  cas  de 
transport  de  marchandises  dangereuses.  Par  centre,  cette  voie  peut  entrainer 
d' importantes  retombees  economiques  locales  grace  k la  creation  d'emplois  et  k 
I'effet  de  multiplication  qui  s'ensuivra.  L'autorite  reglementante  peut  exiger 
que  la  voie  soit  construite  a I'exterieur  des  districts  residentiels  eu  egard 
a la  suppression  du  bruit  et  par  souci  de  securite.  ?mon  avis,  on  peut 
validement  tenir  compte  de  toutes  ces  considerations  dans  la  decision  finale 
d'accorder  ou  non  1 ' approbation  n^cessaire.  Pr^tendre  le  contraire  nous 
conduirait  ^ des  resultats  etonnants  et  il  ne  serait  pas  logique  d'affirmer 
que  la  Constitution  ne  permet  pas  au  Parlement  de  tenir  compte  des  vastes 
repercussions  environnementales,  y compris  des  preoccupations 
socio-economiques,  lorsqu'il  legifere  relativement  a des  decisions  de  cette 
nature. 

Le  meme  raisonnement  peut  etre  applique  h plusieurs  autres  matieres,  y 
compris  une  de  celles  dont  nous  sommes  saisis,  savoir  la  navigation  et  les 
expeditions  par  eau.  Certaines  dispositions  de  la  Loi  sur  la  protection  des 
eaux  navigabies  visent  directement  les  preoccupations  environnementales 
biophysiques  qui  touchent  la  navigation.  Les  articles  21  et  22  disposent: 

21.  II  est  interdit  de  jeter  ou  deposer,  de  faire  jeter  ou  deposer 
ou  de  permettre  ou  tol^rer  que  soient  jetes  ou  deposes  des  sciures, 
rognures,  dosses,  ecorces,  ou  des  dechets  semblables  de  quelque  nature 
susceptibles  de  gener  la  navigation  dans  des  eaux  dont  une  partie  est 
navigable  ou  qui  se  deversent  dans  des  eaux  navigabies. 

22.  II  est  interdit  de  jeter  ou  deposer,  de  faire  jeter  ou  deposer 
ou  de  permettre  ou  tolerer  que  soient  jetes  ou  deposes  de  la  pierre,  du 
gravier,  de  la  terre,  des  escarbilles,  cendres  ou  autres  matieres  ou 
dechets  submersibles  dans  des  eaux  dont  une  partie  est  navigable  ou  qui 
se  deversent  dans  des  eaux  navigabies  et  ou  il  n'y  a pas  continuel lement 
au  moins  vingt  brasses  d'eau;  le  present  article  n'a  toutefois  pas  pour 
effet  de  permettre  de  jeter  ou  deposer  une  substance  dans  des  eaux 
navigabies  1^  ou  une  autre  loi  interdit  de  le  faire. 

Comme  je  I'ai  mentionn^,  cette  loi  a une  dimension  environnementale  de  plus 
grande  envergure,  compte  tenu  du  contexte  de  common  law  dans  lequel  elle  a 6t^ 
adoptee.  La  common  law  interdit  les  obstacles  qui  portent  atteinte  au  droit 
public  supreme  de  navigation.  Plusieurs  des  "ouvrages"  mentionnes  dans  la  Loi 
ne  visent  pas  h ameliorer  la  navigation.  Les  ponts  ne  favorisent  pas  la 
navigation  ni  d'ailleurs  un  grand  nombre  de  barrages.  Par  consequent, 
lorsqu'il  s'agit  de  decider  d' autoriser  un  ouvrage  de  cette  nature,  le 
ministre  devrait  presque  certainement  tenir  compte  des  avantages  et 
desavantages  resultant  de  I'entrave  h la  navigation.  Cela  pourrait  necessiter 
un  examen  des  preoccupations  environnementales  comme  la  destruction  de  la 
peche;  le  Decret  sur  les  lignes  directrices  ne  vise  donc  qu ' ^ etendre  la 
portee  de  ses  preoccupations. 
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On  doit  rappeler  que  I'exercice  d'une  competence  legislative,  dans  la 
mesure  ou  elle  se  rapporte  h 1 'environnement,  doit,  comme  toute  autre 
preoccupation,  se  rattacher  au  domaine  de  competence  approprie;  puisque  la 
nature  des  divers  domaines  de  competence  en  vertu  de  la  Loi  constitutionneiie 
de  1867  differe,  1' importance  qui  pourra  etre  accordee  aux  preoccupations 
environnementales  dans  I'exercice  d'une  competence  donnee  pourra  varier  d'un 
domaine  h 1 'autre.  Par  example,  le  Parlement  peut  jouer,  en  matiere 

d' environnement,  dans  I'exercice  de  sa  competence  sur  les  pecheries,  un  role 
quelque  peu  different  de  celui  qu'il  a en  vertu  de  sa  competence  sur  les 

chemins  de  fer  ou  la  navigation  puisque  dans  le  premier  cas  il  gere  une 

ressource,  alors  que  dans  les  deux  autres,  il  gere  des  activites.  Ces 

observations  peuvent  etre  illustrees  par  deux  arrets  sur  les  peches.  Dans 
Fowler  c.  La  Reine,  [1980]  2 R.C.S.  213,  la  Cour  a Statue  que  le  par.  33(3)  de 
la  Loi  sur  les  peches  excedait  les  pouvoirs  du  Parlement  parce  que 

1 ' interdiction  generale  de  deposer  "des  dechets  de  bois,  souches  ou  autres 
debris"  dans  une  eau  frequentee  par  le  poisson  n'etait  pas  suffisamment  liee 
aux  dommages,  reels  ou  probables,  que  les  peches  pourraient  subir.  Toutefois, 
dans  1 ' arret  Northwest  Falling  Contractors  Ltd.  c.  La  Reine,  [1980]  2 R.C.S. 
292,  la  Cour  a statue  que  le  par.  33(2),  qui  interdit  e qui  que  ce  soit  de 
deposer  une  substance  nocive  en  quelque  lieu  dans  des  conditions  ou  cette 
substance  nocive  pourrait  penetrer  dans  des  eaux  poissonneuses,  etait  de  la 
competence  du  Parlement  du  Canada  en  vertu  du  par.  91(12). 

Les  provinces  peuvent  de  la  meme  fagon  {oejuvrer  dans  le  domaine  de 
1 'environnement  dans  I'exercice  de  leur  competence  legislative  en  vertu  de 
I'art.  92.  Par  exemple,  les  lois  ayant  trait  aux  ouvrages  et  entreprises  de 
nature  locale  tiendront  souvent  compte  de  preoccupations  environnementales. 
Toutefois,  dans  la  determination  de  la  competence  constitutionneiie  de  chacun 
des  paliers  de  gouvernement  sur  un  pro jet  comme  le  barrage  de  la  riviere 
Oldman,  il  n'est  pas  parti cul ierement  utile  de  qualifier  cet  ouvrage  de 
[TRADUCTION]  "projet  provincial"  ou  d'entreprise  [traduction]  "principalement 
assujettie  4 la  reglementation  provinciale"  comme  a tente  de  le  faire 
1 'Alberta.  C'est  presumer  de  la  reponse  et  poser  un  principe  errone  qui 
semble  accepter  1 'existence  d'une  theorie  generale  de  1 'exclusivity  des 
competences  visant  h exempter  les  ouvrages  ou  entreprises  de  nature 
provinciale  de  1 'application  de  lois  federales  par  ailleurs  valides.  Comme  le 
fait  remarquer  le  juge  en  chef  Dickson  dans  1 'arret  Alberta  Government 
Telephones,  precite,  h la  p.  275: 


Il  faut  se  rappeler  que  I'un  des  aspects  de  la  theorie  du  caract^re 
veritable  est  qu'une  loi  relative  4 un  chef  de  competence  d'un  palier  de 
gouvernement  peut  validement  toucher  un  chef  de  competence  de  1' autre 
palier.  Le  federal isme  canadien  a evolue  de  fagon  h tol^rer  k plusieurs 
egards  le  chevauchement  des  lois  federales  et  provinciales  et,  k mon 
avis,  une  theorie  de  1' immunity  constitutionneiie  n'est  ni  souhaitable  ni 
nycessaire  k la  ryalisation  d'objectifs  provinciaux  ryguliers. 
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II  importe  de  determiner  quel  palier  de  gouvernement  peut  legiferer.  Un  palier 
peut  legiferer  h I'egard  des  aspects  provinciaux  et  1' autre,  k I'egard  des 
aspects  federaux.  Bien  que  les  projets  de  nature  locale  reinvent  generalement 
de  la  competence  provinciale,  ils  peuvent  exiger  la  participation  du  federal 
dans  le  cas  ou  le  pro jet  empi^te  sur  un  domaine  de  competence  federal e comme 
en  1 'espece. 

Toutefois,  le  raisonnement  de  1 'Alberta  recele  un  sophisme  encore  plus 
fundamental,  qui  touche  la  fagon  d'exercer  les  pouvoirs  constitutionnels. 
Lorsqu'il  legifere  sur  une  matiere,  I'organe  legislatif  doit  s'en  tenir  k 
cette  matiere.  L'objet  pratique  h la  base  de  la  loi  et  les  repercussions  dont 
I'organe  doit  tenir  compte  dans  sa  prise  de  decision  sont  une  toute  autre 
chose.  En  1' absence  d'un  objet  deguise  ou  d'un  manque  de  bonne  foi,  ces 
considerations  ne  porteront  pas  atteinte  k la  nature  fondamentale  de  la  loi. 
On  peut  exiger  qu'une  voie  ferree  soit  construite  h un  endroit  ou  la  fumee  ou 
le  bruit  ne  constituera  pas  une  nuisance  pour  la  municipal ite,  mais  il  s'agit 
neanmoins  d'un  reglement  sur  les  chemins  de  fer. 

Un  arret  australien,  Murphyores  Incorporated  Pty  Ltd.  v.  Commonwealth  of 

Australia  (1976),  136  C.L.R.  1 (H.C.),  illustre  bien  le  point  dans  un  contexte 
semblable  a celui  de  1 'espece.  Dans  cette  affaire,  les  demandeurs 
exploitaient  une  carriere  qui  servait  a la  production  de  concentres  de  zircon 
et  de  rutile.  L' exportation  de  ces  substances  etait  regie  par  le  customs 
(Prohibited  Exports)  Regulations  (adopte  en  vertu  de  la  competence  du 
Commonwealth  (c'est-^-dire  le  pouvoir  federal)  en  matiere  d'echanges  et  de 
commerce)  et  devait  etre  approuvee  par  le  ministre  des  mines  et  de  I'energie. 
Le  litige  a pris  naissance  dans  le  cadre  d'une  enquete  devant  etre  real i see  en 
vertu  de  1 'Environment  Protection  (Impact  of  Proposals)  Act  1974-1975  (Cth) 
sur  1' incidence  environnementale  de  I'extraction  miniere  i I'endroit  ou  les 
demandeurs  detenaient  leurs  baux  miniers.  Le  ministre  responsable  informa 
alors  les  demandeurs  qu'il  devrait  faire  analyser  le  rapport  d' enquete  avant 
d' autoriser  toute  autre  exportation  de  concentres. 

Les  demandeurs  pretendaient  que  le  ministre  pouvait  seulement  tenir 
compte  des  questions  se  rapportant  a la  [TRADUCTION]  "politique  relative  aux 
echanges"  adoptee  en  vertu  de  la  competence  des  pays  du  Commonwealth  en 
matiere  d'echanges  et  de  commerce,  plutot  que  des  preoccupations 
environnementales  se  rattachant  a Sexploitation  miniere  anterieure,  qui 
relevait  principalement  de  la  competence  de  I'Etat.  Cette  pretention  a ete 
unanimement  rejetee;  le  juge  Stephen  indique  h la  p.  12: 

[TRADUCTION]  La  decision  administrative  d'assouplir  ou  non 
1 ' interdiction  d' exporter  des  marchandises  tiendra  necessairement  compte 
des  considerations  qui  interessent  1 ' administrateur;  toutefois,  quelle 
que  soit  la  nature  de  ces  considerations,  la  consequence  sera 
necessairement  exprimee  en  function  des  echanges  et  du  commerce,  soit 
1 ' approbation  ou  le  rejet  d'une  demande  visant  h assouplir  1 ' interdiction 
des  exportations.  Ce  sera  alors  une  decision  prise  dans  le  cadre  d'un 
pouvoir  constitutionnel . Les  considerations  k la  base  de  la  prise  de 
decisions  peuvent  ne  pas  avoir  trait  aux  questions  d'echanges  et  de 
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commerce,  mais  la  decision  ne  sera  pas  inconstitutionnelle  pour  autant 
puisqu'elle  porte  directement  sur  le  sujet  de  1 'exportation  et  les 
considerations  qui  la  sous-tendent  ne  portent  pas  atteinte 
au  caractere  que  le  sujet  de  competence  lui  confere. 

Je  m'empresse  d'ajouter  que  je  ne  veux  pas  etablir  de  comparaison  entre  la 
competence  des  pays  du  Commonwealth  en  mat i ere  d'echanges  et  de  commerce 
prevue  par  la  Constitution  austral ienne  et  celle  qui  existe  dans  la 
Constitution  canadienne.  Certes,  il  y a des  differences  importantes  entre  les 
deux  documents,  mais  I'idee  general e qui  ressort  de  1' arret  Murphyores  est 
neanmoins  valide  en  I'espece.  Cet  arret  souligne  le  risque  de  croire  i tort 
que  1 'environnement  est  une  question  accessoire  lorsqu'il  s'agit  de  faire  des 
choix  legislatifs  ou  de  prendre  des  decisions  administratives.  De  toute 
evidence,  cela  ne  peut  etre  le  cas.  Tout  simplement,  1 'environnement  comprend 
tout  ce  qui  nous  entoure  et,  comme  tel,  doit  etre  ^ la  base  d'un  grand  nombre 
de  decisions  courantes. 

L' evaluation  des  incidences  environnementales  est,  sous  sa  forme  la  plus 
simple,  un  outil  de  planification  que  I'on  considere  generalement  comme 
faisant  partie  integrante  d'un  processus  ^claire  de  prise  de  decisions.  R. 
Cotton  et  D.  P.  Emond,  dans  un  ouvrage  intitule  "Environmental  impact 
Assessment",  dans  J.  Swaigen,  dir..  Environmental  Rights  in  Canada  (1981), 
245,  ^ la  p.  247,  resument  I'objet  fondamental  de  cette  evaluation: 

[traduction]  Les  concepts  fondamentaux  k la  base  de  1 'evaluation 
environnementale  peuvent  etre  enonces  en  termes  simples:  (1)  determiner 
et  evaluer  avant  coup  toutes  les  consequences  environnementales  possibles 
d'une  entreprise  proposee;  (2)  permettre  une  prise  de  decisions  qui  a la 
fois  garantira  I'a-propos  du  processus  et  conciliera  le  plus  possible  les 
desirs  d ' amenagement  du  promoteur  et  la  protection  et  la  preservation  de 
1 ' environnement. 

En  tant  qu'outil  de  planification,  le  processus  d'evaluation  renferme  un 
mecanisme  de  collecte  de  renseignements  et  de  prise  de  decisions,  qui  fournit 
au  decideur  une  base  objective  sur  laquelle  il  pourra  s'appuyer  pour  autoriser 
ou  refuser  un  pro jet  d' amenagement;  voir  M.  I.  Jeffery,  Environmental 
Approvals  in  Canada  (1989),  a la  p.  1.2,  {SS}  1.4;  D.  P.  Emond,  Environmental 
Assessment  Law  in  Canada  (1978),  ^ la  p.  5.  Bref,  1 'evaluation  des  incidences 
environnementales  constitue  simplement  une  description  du  processus  de  prise 
de  decisions. 

Le  Decret  sur  les  lignes  directrices  vient  Simplement  s'ajouter  aux 
questions  dont  les  decideurs  f^deraux  doivent  tenir  compte.  Si  le  ministre 
des  Transports  devait  specif iquement  tenir  compte  des  preoccupations  en 
matiere  de  peche  dans  I'examen  des  demandes  de  construction  d'ouvrages  dans 
les  eaux  navigables,  pourrait-on  soulever  que  cette  attribution  de  competence 
est  ultra  vires?  Tout  ce  que  cela  signifierait  est  que  le  decideur  doit  aussi 
prendre  en  consideration  d'autres  questions  qui  relevent  de  la  competence 
federale.  Je  ne  suis  pas  indifferent  aux  propos  du  substitut  du  procureur 
general  de  la  Saskatchewan  qui  a cherche  h qualifier  le  Decret  sur  les  Hgnes 
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directrices  de  cheval  de  Troie  constitutionnel  permettant  au  gouvernement 
f^d^ral,  sous  pretexte  de  1 'existence  de  quelque  champ  restraint  de  competence 
f^d^rale,  de  proceder  ^ un  examen  approfondi  de  questions  qui  relevant 
exclusivement  de  la  competence  des  provinces.  Toutefois,  suivant  mon 
interpretation  du  Decret  sur  les  lignes  directrices,  le  "minist^re 
responsable"  qui  procede  k devaluation  initiale  et,  au  besoin,  la  Commission 
d'evaluation  environnementale  n'ont  que  le  mandat  d'examiner  les  questions  se 
rapportant  directement  aux  domaines  de  competence  federale  concernes.  En 
consequence,  le  ministere  responsable  ou  la  commission  ne  peuvent  se  servir  du 
Decret  sur  les  lignes  directrices  comme  moyen  deguise  d'envahir  des  champs  de 
competence  provinciale  qui  ne  se  rapportent  pas  aux  domaines  de  competence 
federale  concernes. 

A cause  de  son  caractere  accessoire,  devaluation  des  incidences 
environnementales  doit  "veritablement  viser  une  institution  ou  une  activite 
qui  releve  de  la  competence  legislative  [federale]";  voir  darret  Devine  c. 
Quebec  (Procureur  general)  ^ [1988]  2 R.C.S.  790,  ^ la  p.  808.  Compte  tenu  de 
delement  necessaire  de  proximite  qui  doit  exister  entre  le  processus 
d'evaluation  environnementale  et  le  domaine  de  competence  federale  concerne, 
ce  texte  legislatif  peut,  a mon  avis,  s'appuyer  sur  le  domaine  particulier  de 
competence  federale  invoque  dans  chaque  cas.  Plus  particul ierement,  le  Decret 
sur  les  lignes  directrices  exige  un  rapport  etroit  entre  les  repercussions 
sociales  susceptibles  d'etre  examinees  et  les  repercussions  environnementales 
en  general.  Aux  termes  de  dart.  4,  les  repercussions  sociales  examinees,  au 
cours  de  detape  initiale  d'evaluation,  doivent  etre  "directement  liees"  aux 
effets  possibles  de  la  proposition  sur  denvironnement,  i d instar  de  dart. 
25  portant  sur  le  mandat  en  vertu  duquel  une  commission  d'evaluation 
environnementale  peut  agir.  Par  ailleurs,  dans  le  cas  ou  le  Decret  sur  les 
lignes  directrices  s' applique  a une  proposition  parce  qu'elle  a des 
repercussions  sur  un  domaine  de  competence  federale,  par  opposition  aux  trois 
autres  cas  d' application  prevus  a dart.  6,  les  repercussions 
environnementales  k examiner  sont  seulement  cedes  qui  peuvent  avoir  une 
incidence  sur  les  domaines  de  competence  federale  touches. 

Toutefois,  je  dois  preciser  que  I'etendue  de  devaluation  n'est  pas 
limitee  au  domaine  particulier  de  competence  h degard  duquel  le  gouvernement 
du  Canada  participe  a la  prise  de  decisions  au  sens  du  terme  "proposition". 
Cette  participation,  comme  je  dai  dej^  mentionne,  est  une  condition 
necessaire  a dapplication  du  processus;  toutefois,  lorsque  le  ministere 
responsable  a regu  le  pouvoir  de  proceder  h devaluation,  cet  examen  doit 
tenir  compte  des  repercussions  environnementales  dans  tous  les  domaines  de 
competence  federale.  Aucun  obstacle  constitutionnel  n'empeche  le  Parlement 
d'adopter  un  texte  legislatif  en  vertu  de  plusieurs  domaines  de  competence  en 
meme  temps;  voir  les  arrets  Jones  c.  Procureur  general  du  Nouveau-Brunswick, 
[1975]  2 R.C.S.  182,  et  Knox  Contracting  Ltd.  c.  Canada,  [1990]  2 R.C.S.  338, 
^ la  p.  350.  Dans  le  cas  du  Decret  sur  les  lignes  directrices,  le  Parlement  a 
confere  h une  institution  (le  "ministere  responsable")  la  responsabi 1 ite,  dans 
dexercice  de  son  pouvoir  de  decision,  d'evaluer  les  repercussions 
environnementales  sur  tous  les  domaines  de  competence  federale  susceptibles 
d'etre  touches.  En  despece,  le  ministre  des  Transports,  a titre  de  decideur 
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incidences  environnementales  du  barrage  sur  les  domaines  de  competence 
federale,  comme  les  eaux  navigables,  les  pecheries,  les  Indiens  et  les  terres 
indiennes,  pour  ne  nommer  que  ceux  qui  sont  .le  plus  pertinents  dans  les 
circonstances. 


Essentiel lement , le  Decret  sur  les  lignes  directrices  comporte  deux 
aspects  fondamentaux.  II  y a tout  d'abord  1' aspect  de  fond  qui  porte  sur 
revaluation  des  incidences  environnementales,  dont  I'objet  est  de  faciliter 
la  prise  de  decisions  dans  le  domaine  de  competence  federale  qui  regit  une 
proposition.  Comme  je  I'ai  mentionne,  cet  aspect  du  Decret  sur  les  lignes 
directrices  peut  etre  maintenu  au  motif  qu'il  s'agit  d'un  texte  l^gislatif  se 
rapportant  aux  matieres  pertinentes  enumerees  k I'art.  91  de  la  Loi 

constitutionneiie  de  1867.  Le  deuxieme  aspect  est  1 'element  procedural  ou 
organisationnel  coordonnant  le  processus  d'evaluation,  qui  peut  dans  un  cas 
donne  toucher  plusieurs  domaines  de  competence  federale,  relevant  d'un 
decideur  designe  ou,  pour  employer  le  jargon  du  Decret  sur  les  Hgnes 
directrices,  le  "ministere  responsable".  Cette  facette  vise  a reglementer  la 
fagon  dont  les  institutions  et  organismes  du  gouvernement  du  Canada  exercent 
leurs  fonctions  et  responsabilites  admini strati ves.  Cela,  a mon  avis,  est 
indiscutablement  intra  vires  du  Parlement,  Cet  aspect  peut  etre  considere 
comme  un  pouvoir  accessoire  de  la  competence  legislative  en  cause,  ou  de  toute 
fagon,  etre  justifie  en  vertu  du  pouvoir  residuel  prevu  i I'art.  91. 


Dans  une  situation  connexe,  la  Cour  a adopte  une  analyse  similaire  dans 
1 ' arret  Jones  c.  Procureur  general  du  Nouveau-Brunswick,  precite.  Dans  cette 
affaire,  la  Cour  devait  trancher  la  question  de  la  constitutionnal ite,  en 
fonction  du  partage  des  competences,  de  certaines  dispositions  de  la  Loi  sur 
les  langues  officielles,  S.R.C.  1970,  Ch.  0-2,  de  1 'evidence  Act  dU 
Nouveau-Brunswick,  R.S.N.B.  1952,  ch.  74,  et  de  la  Loi  sur  les  langues 
officielles  du  Nouveau-Brunswick,  S.N.B.  1969,  ch.  14.  La  loi  federale 
faisait  du  frangais  et  de  1 'anglais  les  langues  officielles  du  Canada;  les 
dispositions  attaquees  reconnaissaient  1 'util isation  des  deux  langues 
officielles  devant  les  tribunaux  federaux  et  dans  les  procedures  criminelles. 
Le  juge  en  chef  Laskin  affirme  a la  p.  189: 


. . . je  ne  doute  aucunement  qu'il  etait  loisible  au  Parlement  du  Canada 
d'edicter  la  Loi  sur  les  langues  officielles  (restreinte  qu'elle  est  k ce 
qui  releve  du  Parlement  et  du  gouvernement  du  Canada,  et  aux  institutions 
de  ces  Parlement  et  gouvernement)  h titre  de  loi  "pour  la  paix,  I'ordre 
et  le  bon  gouvernement  du  Canada,  relativement  k [une  matiere]  ne  tombant 
pas  dans  les  categories  de  sujets  . . . exclusivement  assign^s  aux 

legislatures  des  provinces".  Les  termes  en  question  sont  extraits  de 
I'alinea  liminaire  de  I'art.  91  de  1 'Acte  de  I'Amerigue  du  Nord 
britannique;  et,  en  me  basant  sur  eux  comme  fondement  constitutionnel  de 
la  Loi  sur  les  langues  officielles^  je  ne  tiens  compte  que  du  caractere 
purement  residuaire  du  pouvoir  legislatif  qu'ils  conferent.  Point  n'est 
besoin  de  citer  de  precedent  ^ I'appui  du  pouvoir  exclusif  du  Parlement 

du  Canada  de  legiferer  relativement  au  fonctionnement  et  a 

1 'administration  des  institutions  et  orqanismes  du  Parlement  et  du 
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qouvernement  du  Canada.  Ces  institutions  et  organismes  sont  de  toute 

Evidence  hors  de  la  portae  des  provinces.  [Je  souligne.] 

La  Cour  a ^galement  confirme  la  loi  federal e en  vertu  de  la  competence  du 
Parlement  en  mati^re  de  droit  criminel  (par.  91(27))  et  d'etablissement  de 
tribunaux  federaux  (art.  101).  Le  juge  en  chef  Laskin  indique  aussi  que  rien 
dans  la  Constitution  n'empeche  le  Parlement  d'etendre  le  champ  de  I'emploi 
priviiegie  ou  obligatoire  du  frangais  et  de  1' anglais  dans  les  institutions  ou 
les  activites  qui  relevent  du  controle  federal.  Pour  des  motifs  semblables, 
la  loi  provinciale  prevoyant  1 'utilisation  des  deux  langues  officielles  devant 
les  tribunaux  du  Nouveau-Brunswick  a ete  jugee  valide  en  raison  de  la 
competence  des  provinces  en  matiere  d' administration  de  la  justice  (par. 
92(14)). 

En  fin  de  compte,  je  suis  convaincu  que,  de  par  son  caractere  veritable, 
le  Decret  sur  les  lignes  directrices  n'est  rien  de  plus  qu'un  instrument  qui 
regit  la  fagon  dont  les  institutions  federales  doivent  gerer  leurs  diverses 
fonctions.  En  consequence,  il  n'est  rien  de  plus  qu'un  ajout  4 I'exercice  des 
competences  legislatives  federales  concernees.  Quoi  qu'il  en  soit,  ce  texte 
peut  etre  adopte  en  vertu  du  pouvoir  purement  residuel  a titre  de  loi  "pour  la 
paix,  I'ordre  et  le  bon  gouvernement  du  Canada"  en  vertu  de  I'art.  91  de  la 
Loi  constitutionneiie  de  1867,  Toute  ingerence  dans  la  sphere  de  competence 
provinciale  est  simplement  accessoire  au  caractere  veritable  du  texte 
legislatif.  On  doit  aussi  rappeler,  d'une  part,  que  le  processus  d'evaluation 
est  essentiel lement  un  processus  de  collecte  de  renseignements  destine  4 
faciliter  la  prise  de  decisions  relevant  du  federal  et,  d'autre  part,  que  les 
recommandations  presentees  4 la  fin  de  I'etape  de  collecte  de  renseignements 
ne  lient  pas  le  decideur.  Ni  le  ministere  responsable  ni  la  commission  ne 
peuvent  assignor  des  temoins  a comparaitre,  comme  c'etait  le  cas  dans  1 'arret 
Compagnie  des  Chemins  de  fer  nationaux  du  Canada  c.  Courtois,  [1988]  1 R.C.S. 
868,  dans  lequel,  la  Cour  a statue  que  certaines  dispositions  de  la  Loi  sur  la 
sante  et  la  securite  du  travail,  L.Q.  1979,  ch.  63,  qui  permettaient  notamment 
4 la  province  d'enqueter  sur  les  accidents  et  d'emettre  des  avis  de 
correction,  etaient  inappl icables  4 une  entreprise  ferroviaire 
interprovinciale.  Je  tiens  4 preciser  que  1 'Alberta  a,  4 tort,  accorde  une 
trop  grande  importance  4 cet  arret.  Celui-ci  se  distingue  de  la  presente 
affaire  pour  plusieurs  motifs,  le  plus  important  ^tant  que  le  texte  legislatif 
provincial  attaque  dans  cet  arret  etait  imperatif  4 I'egard  d'une  entreprise 
fed4rale  et  a ete  interprete  par  la  Cour  comme  reglementant  1 'entreprise. 

Pour  ces  motifs,  je  conclus  que  le  Decret  sur  les  lignes  directrices  est 
intra  vires  du  Parlement  et  je  repondrais  par  la  negative  4 la  question 
constitutionneiie. 


Le  pouvoir  discretionnaire 

La  derniere  question  de  fond  soulevee  dans  le  present  pourvoi  est  de 
savoir  si  la  Cour  d'appel  federal e a commis  une  erreur  en  modi fi ant  la 
decision  du  juge  des  requetes,  prise  dans  I'exercice  de  son  pouvoir 
discretionnaire,  de  ne  pas  accorder  la  reparation  sollicitee,  en  1 'occurrence 
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un  bref  de  la  nature  d'un  certiorari  et  un  bref  de  la  nature  d'un  mandamus,  en 
raison  du  retard  deraisonnable  et  de  la  futility  de  la  procedure.  Le  juge 
Stone  a statue  que  le  juge  des  requetes  avait  commis  un  type  d'erreur 
justifiant  la  Cour  d'appel  de  modifier  I'exercice  de  son  pouvoir 
discr^tionnaire  sur  les  deux  motifs. 

Les  principes  qui  regissent  I'examen  en  appel  de  I'exercice  du  pouvoir 
di scroti onnai re  d'un  tribunal  d' instance  inf^rieure  n'ont  pas  6te  examines  en 
profondeur,  seule  leur  application  aux  faits  de  I'esp^ce  I'a  ete.  Le  juge 
Stone  a cite  1' arret  Polylok  Corp.  c.  Montreal  Fast  Print  (1975)  Ltd.,  [1984] 
1 C.F.  713  (C.A.),  qui  approuve  I'enonce  suivant  du  vicomte  Simon,  lord 
Chancel ier,  dans  Charles  Osenton  & Co.  c.  Johnston,  [1942]  A.C.  130,  k la  p. 
138: 


[TRADUCTION]  La  regie  relative  4 I'annulation  par  une  cour  d'appel 
d'une  ordonnance  rendue  par  un  juge  d'une  instance  inf^rieure  dans 
I'exercice  de  son  pouvoir  discretionnaire  est  bien  ^tablie,  et  tous  les 
problemes  qui  se  presentent  resultent  seulement  de  1 'application  de 
principes  determines  4 un  cas  particulier.  Le  tribunal  d'appel  n'a  pas 
la  liberte  de  simplement  substituer  I'exercice  de  son  propre  pouvoir 
discretionnaire  4 celui  deja  exerce  par  le  juge.  En  d'autres  termes,  les 
juridictions  d'appel  ne  devraient  pas  annul er  une  ordonnance  pour  la 
simple  raison  qu'elles  auraient  exerce  le  pouvoir  discretionnaire 
original,  s'il  leur  avait  appartenu,  d'une  mani^re  differente. 
Toutefois,  si  le  tribunal  d'appel  conclut  que  le  pouvoir  discretionnaire 
a §te  exerce  de  fagon  erronee,  parce  qu'on  n'a  pas  accord^  suffisamment 
d' importance,  ou  qu'on  en  n'a  pas  accorde  du  tout,  4 des  considerations 
pertinentes  comme  cel les  que  1' appel ante  a fait  valoir  devant  nous,  il 
est  alors  possible  de  justifier  I'annulation  de  1 'ordonnance. 

C'§tait  essentiel lement  le  crit^re  adopts  par  notre  Cour  dans  1' arret  Hareikin 
c.  universite  de  Regina,  [1979]  2 R.C.S.  561,  dans  lequel,  le  juge  Beetz 
affirme  a la  p.  588: 

Deuxiemement,  en  refusant  d'evaluer,  malgr^  la  difficulte,  si  le 
defaut  de  respecter  la  justice  naturelle  pouvait  etre  corrige  en  appel, 
le  savant  juge  de  premiere  instance  a refuse  de  tenir  compte  d'un  element 

preponderant  en  I'espece;  de  ce  fait,  il  n'exergait  pas  son  pouvoir 
discretionnaire  pour  des  motifs  pertinents  et  ne  laissait  d 
la  Cour  d'appel  d' autre  choix  que  d' intervenir.  [Je  souligne.] 

Quel les  sont  alors  les  considerations  pertinentes  dont  le  juge  des 
requetes  aurait  du  tenir  compte  dans  I'exercice  de  son  pouvoir 
discretionnaire?  La  question  du  retard  est  le  premier  motif  invoque  par  le 
juge  des  requetes  lorsqu'il  a,  dans  I'exercice  de  son  pouvoir  discretionnaire, 
refuse  d'accorder  le  bref  de  prerogative.  Il  n'y  a pas  de  doute  qu'un  retard 
deraisonnable  peut  empecher  un  requlrant  d'obtenir  un  redressement  assujetti  4 
I'exercice  d'un  pouvoir  discretionnaire,  notamment  dans  le  cas  ou  ce  retard 
risquerait  d'etre  prejudiciable  4 d'autres  parties  qui  se  seraient  fiees,  e 
leur  detriment,  e la  decision  contestee;  la  question  du  caractere 
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deraisonnable  dependra  des  faits  de  chaque  affaire;  voir  S.  A.  de  Smith, 
Judicial  Review  of  Administrative  Action  (4®  6d.  1980),  ^ la  p.  423,  et  D.  P. 
Jones  et  A,  S.  de  Vi  liars.  Principles  of  Administrative  Law  (1985),  aux  pp. 
373  et  374.  Le  juge  des  requetes  a,  d'une  part,  tenu  compte  du  delai  qui 
s'est  6coul6  entre  1 ' approbation  accordee  par  le  ministre  des  Transports  le 
18  septembre  1987  et  le  depot  de  I'avis  de  requete  dans  la  pr^sente  action  le 
21  avril  1989  et,  d' autre  part,  du  fait  que  le  pro jet  6tait  d^j4  complete  k 
environ  40  pour  100  h cette  date.  Toutefois,  en  toute  d^f^rence,  il  n'a  pas 
tenu  compte  d'un  grand  nombre  de  mesures  que  la  Societe  intimee  a prises  avant 
d'entamer  la  presente  contestation,  dont  certaines  ont  6t6  mentionnees  par  le 
juge  Stone.  Je  tiens  4 faire  remarquer  que  le  juge  Stone  s'est  tromp6 
lorsqu'il  a affirme  que  les  procedures  avaient  ete  intentees  deux  mois 
seulement  apres  que  la  Societe  eut  ete  mise  au  courant  de  la  decision 
d'accorder  1 ' approbation.  Au  cours  du  contre-interrogatoire  relatif  4 son 
affidavit  4 I'appui  de  la  demande,  M^’e  Kostuch,  vice-presidente,  a reconnu  que 
la  Societe  avait  et^  mise  au  courant  de  I'approbation  le  16  fevrier  1988,  soit 
quelque  quatorze  mois  avant  le  debut  de  la  presente  action. 

Toutefois,  la  presente  action  n'est  pas  la  seule  engag^e  par  la  Societe 
relativement  k la  construction  du  barrage.  La  Societe  a tout  d'abord  intents 
une  action  en  octobre  1987,  sollicitant  la  delivrance  d'un  bref  de  certiorari 
assorti  d'un  bref  de  prohibition  visant  4 annuler  un  permis  provisoire  delivr^ 
par  le  ministre  de  1 ' Environnement  de  1 'Alberta  conformement  4 la  Water 
Resources  Act.  Le  8 decembre  1987,  le  juge  en  chef  de  la  Cour  du  Banc  de  la 
Reine  a annule  tous  les  permis  qui  avaient  ete  delivres  par  le  ministre  parce 
que  le  ministere  n'avait  pas  depose  les  approbations  necessaires  avec  sa 
demande,  qu'il  n'avait  pas  soumis  la  question  4 I'examen  de  1' Energy  Resources 
Conservation  Board  conformement  4 I'art.  17  de  la  Loi  et  que  le  delegu^  du 
ministre  avait  mal  exerce  son  pouvoir  discretionnaire  en  renongant  aux 
exigences  prevues  dans  la  Loi  relativement  aux  avis  publics:  Friends  of  the 
Oldman  River  Society  v.  Alberta  (Minister  of  the  Environment)  (1987),  85  A.R. 
321.  Un  autre  permis  provisoire  a ete  delivre  le  5 fevrier  1988;  1' intimee  a 
de  nouveau  presente  une  demande  d'annulation  de  ce  permis,  principalement  au 
motif  que  I'on  avait  a tort  renonce  aux  avis  publics.  La  demande  a et^ 
rejetee  par  le  juge  Picard,  qui  a statue  que  les  documents  appropries  avaient 
ete  deposes  en  meme  temps  que  la  demande  de  permis  et  que  le  delegue  du 
ministre  avait  le  pouvoir  de  renoncer  4 I'avis  public:  Friends  of  oidman 
River  Society  v.  Alberta  (Minister  of  the  Environment)  (1988),  89  A.R.  339 
(B.R.). 

Entretemps,  la  Societe  intimee  avait  demande  4 1' Energy  Resources 
Conservation  Board  de  1 'Alberta  de  tenir  une  audience  publique  aux  fins  de 
I'examen  des  aspects  hydro-el ectriques  du  barrage  conformement  a 1 'Hydro  and 
Electric  Energy  Act.  Dans  sa  reponse  du  18  decembre  1987,  le  Board  a refuse 
d'acquiescer  a la  demande  de  la  Societe  au  motif  que  le  barrage  ne  constituait 
pas  un  [TRADUCTION]  "developpement  hydro-electrique"  au  sens  de  la  Loi.  Une 
demande  d ' autorisation  d'appel  a ete  presentee  a la  Cour  d'appel  de  1 'Alberta, 
qui  a rejete  la  demande,  souscrivant  4 1 'opinion  du  Board  qu'il  ne  s'agissait 
pas  d'un  projet  hydro-electrique,  meme  s'il  devait  permettre  1 ' instal lation 
future  d'une  central e electrique:  Friends  of  the  old  Man  River  society  V. 
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Energy  Resources  Conservation  Board  (Alta.)  (1988),  89  A.R.  280.  Enfin, 
M'^e  Kostuch  a d^pos^  une  denonciation  devant  un  juge  de  paix  dans  laquelle 
elle  allegue  qu'une  infraction  a ete  commise  en  contravention  de  I'art.  35  de 
la  Loi  sur  les  peches . Apres  les  assignations,  le  procureur  general  de 
T Alberta  est  intervenu  et  a ordonne  un  arret  des  procedures  le  19  aout  1988. 
J'ai  deje  examine  les  lettres  adressees  au  ministre  federal  de  1 ' Environnement 
et  au  ministre  des  Peches  et  des  Oceans  en  1987  et  1988,  dans  lesquelles  des 
membres  de  la  Societe  ont  cherche  en  vain  h faire  appliquer  le  oecret  sur  les 
lignes  directrices.  La  presente  action  a ete  intentee  peu  de  temps  apres  que 
la  Section  de  premiere  instance  de  la  Cour  federal e eut  decide  dans  1' affaire 
F6d§ration  canadienne  de  la  faune  que  le  ministre  de  1 ' Environnement  etait  lie 
par  le  Decret  sur  les  lignes  directrices. 

A mon  avis,  cette  chronologie  indique  que  la  Societe  s' est  efforcee  d'une 
fagon  soutenue  et  concertee  de  contester  d'une  part,  la  16galite  des  mesures 
prises  par  1 'Alberta  relativement  t la  construction  du  barrage  et  d'autre 
part,  1 ' acquiescement  des  ministres  appelants.  Pendant  tout  ce  temps,  la 
construction  du  barrage  s' est  poursuivie,  en  depit  des  contestations 
judiciaires  en  cours;  h la  date  de  1 'audience  devant  notre  Cour,  I'avocat  de 
1 'Alberta  nous  a informes  que  la  construction  du  barrage  etait  en  grande 
parti e achevee.  Je  ne  crois  pas  qu'il  existe  une  preuve  que  1 'Alberta  a subi 
un  prejudice  quelconque  en  raison  d'un  retard  a intenter  la  presente  action; 
rien  n' indique  que  la  province  etait  disposee  a consentir  a une  evaluation  des 
incidences  environnementales  en  vertu  du  Decret  sur  les  lignes  directrices 
avant  I'epuisement  de  tous  les  recours  legaux,  y compris  le  pourvoi  devant 
notre  Cour.  Le  juge  des  requetes  n'a  pas  suffisamment  accorde  d' importance  a 
ces  considerations  ou  les  a ignorees.  En  consequence,  la  Cour  d'appel  etait 
justifiee  de  modifier  I'exercice  de  son  pouvoir  discretionnaire  sur  ce  point. 

L' autre  motif  du  refus  de  d^livrer  un  bref  de  prerogative  se  fondait  sur 
la  futilite  de  la  procedure,  savoir  que  1 'evaluation  des  incidences 
environnementales  en  vertu  du  Decret  sur  les  lignes  directrices  serai t 
inutilement  repetitive  en  raison  des  etudes  realisees  dans  le  passe.  A mon 
avis,  ce  motif  ne  pouvait  justifier  un  refus  dans  les  circonstances.  La 
d^livrance  d'un  bref  de  prerogative  devrait  etre  refus^e  pour  motif  de 
futilite  seulement  dans  les  rares  cas  ou  sa  delivrance  serai t vraiment 
inefficace.  Par  exemple,  le  cas  ou  I'ordonnance  ne  pourrait  pas  etre 
executee,  savoir  une  ordonnance  de  prohibition  a I'encontre  d'un  tribunal  s'il 
ne  lui  reste  rien  i faire  qui  puisse  etre  interdit;  voir  de  Smith,  op.  cit., 
aux  pp.  427  et  428.  Ce  n'est  pas  du  tout  la  meme  situation  lorsque  I'on  ne 
peut  determiner  h priori  qu'une  ordonnance  de  la  nature  d'un  bref  de 
prerogative  n'aura  aucune  incidence  sur  le  plan  pratique.  En  I'esp^ce,  mis  a 
part  ce  que  le  juge  Stone  a d^j^  dit  relativement  aux  differences  du  point  de 
vue  qualitatif  entre  revaluation  prevue  par  le  Decret  sur  les  lignes 
directrices  et  les  etudes  ant^rieures,  il  n'est  pas  du  tout  Evident  que 
1 'application  du  Decret  sur  les  lignes  directrices,  meme  h cette  etape 
tardive,  n'aura  pas  un  certain  effet  sur  les  mesures  susceptibles  d'etre 
prises  pour  attenuer  toute  incidence  environnementale  n^faste  que  pourrait 
avoir  le  barrage  sur  un  domaine  de  competence  federal e.  En  consequence,  je 
conclus  que  la  Cour  d'appel  n'a  pas  commis  d'erreur  en  modifiant  la  decision 
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du  juge  des  requetes  de  refuser,  dans  Texercice  de  son  pouvoir 
discretionnaire,  le  redressement  sollicite. 

En  ce  qui  concerne  les  depens,  h mon  avis,  il  s'agit  d'un  cas  ou  il  est 
approprie  d'accorder  les  depens  comme  entre  procureur  et  client  i la  Society 
intimee,  compte  tenu  de  la  situation  de  cette  derniere  et  du  fait  que  les 
ministeres  federaux  ont  et§  joints  comme  appelants  meme  s'ils  n'avaient  pas 
auparavant  presente  une  demande  d'autorisation  de  pourvoi  d notre  Cour, 

Dispositif 

Pour  ces  motifs,  je  suis  d'avis  de  rejeter  le  pourvoi,  sauf  qu'il  ne  sera 
pas  delivre  de  bref  de  la  nature  d'un  mandamus  ordonnant  au  ministre  des 
Peches  et  des  Oceans  de  se  conformer  au  Decret  sur  les  lignes  directrices, 
avec  depens  comme  entre  procureur  et  client  en  faveur  de  1 'intimee  dans  toutes 
les  cours.  Je  suis  d'avis  de  repondre  par  la  negative  h la  question 
constitutionnel le. 


//Le  juge  Stevenson/ / 


J'ai  eu  I'avantage  de  lire  les  motifs  de  mon  collegue  le  juge  La  Forest 
et,  avec  egards,  je  ne  suis  pas  d' accord  avec  lui  sur  trois  points.  ? mon 
avis: 


1.  La  Couronne  n'est  pas  liee  par  la  Loi  sur  la  protection  des  eaux 
navigables,  L.R.C.  (1985),  ch.  N-22  ("L.P.E.N.") . 

2.  La  Cour  d'appel  federale,  [1990]  2 C.F.  18,  a commis  une  erreur  en 

modifiant  la  decision  du  juge  des  requetes,  prise  dans  I'exercice  de  son 
pouvoir  discretionnaire,  de  ne  pas  accorder  le  bref  de  prerogative. 

3.  Les  appelants  ne  devraient  pas  etre  contraints  de  payer  les  depens 
comme  entre  procureur  et  client. 

Je  suis  d' accord  avec  son  analyse  des  questions  constitutionnel les  et 
avec  son  interpretation  des  dispositions  de  mise  en  {oe}uvre  du  Decret  sur  les 

lignes  directrices  visant  le  processus  d 'evaluation  et  d'examen  en  matiere 
d ' environnement,  DORS/84-467. 

1.  L'immunite  de  la  Couronne 


En  I'espece,  la  question  est  simple:  la  Couronne  est-elle  liee  par  la 
L.P.E.N.?  Pour  les  fins  de  la  pr^sente  analyse,  je  n'^tablis  pas  de 
distinction  entre  les  Couronnes  federale  et  provinciales.  La  Couronne  est 
indivisible  a cette  fin:  Alberta  Government  Telephones  c.  Canada  (Conseil  de 
la  radiodiffusion  et  des  telecommunications  canadiennes,  [1989]  2 R.C.S.  225, 
aux  pp.  272  et  273. 
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Conformement  h Id  LoI  d 'interpretation,  L.R.C.  (1985),  ch.  1-21 
(auparavant  S.R.C.  1970,  ch.  1-23),  nul  texte  legislatif  ne  lie  la  Couronne, 
sauf  dans  la  mesure  qui  y est  mentionnee  ou  prevue.  La  portee  de  ces  termes  a 
ete  interpr^tee  dans  1' arret  Alberta  Government  Telephones,  d la  p.  281: 

II  me  semble  que  les  termes  "mentionnee  ou  prevue"  contenus  h I'art.  16 
[maintenant  I'art.  17]  peuvent  comprendre:  (1)  des  termes  qui  lient 
expressement  la  Couronne  ("Sa  Majeste  est  liee");  (2)  une  intention 
Claire  de  lier  qui,  selon  les  termes  de  1' arret  Bombay^  "ressort  du  texte 
meme  de  la  loi",  en  d'autres  termes,  une  intention  qui  ressorte  lorsque 
les  dispositions  sont  interpretees  dans  le  contexte  d'autres 
dispositions,  comme  dans  1 'arret  Ouellette,  precite;  et  (3)  une  intention 
de  lier  lorsque  I'objet  de  la  loi  serait  "prive  [.  . .]  de  toute 

efficacite"  si  I'Etat  n'etait  pas  lie  ou,  en  d'autres  termes,  s'il 
donnait  lieu  h une  absurdite  (par  opposition  h un  simple  resultat  non 
souhaite).  Ces  trois  elements  devraient  servir  de  guide 
lorsqu'une  loi  comporte  clairement  une  intention  de  lier  la  Couronne. 

Toutes  les  parties  sont  d'avis  que  la  L.P.E.N.  ne  renferme  pas  de  termes 
qui  "lient  expressement"  la  Couronne.  A mon  avis,  on  ne  peut  soutenir  qu'il 
existe  une  intention  claire  de  lier  la  Couronne,  qui  "ressort  du  texte  meme  de 
la  loi".  En  prenant  cette  decision,  on  doit  se  limiter  h ce  que  dit  le  texte 
legislatif.  Nous  ne  devons  pas  oublier  que  1 'arret  Province  of  Bombay  v. 
Municipal  Corporation  of  Bombay,  [1947]  A.C.  58  (C.P.)  n'est  pluS  applicable 

compte  tenu  des  dispositions  expresses  de  la  Loi  d' interpretation,  sauf  dans 
la  mesure  ou  il  est  adopte  comme  dans  1' arret  Alberta  Government  Telephones, 
qui,  h mon  avis,  est  1' arret  de  principe. 

La  Societe  intimee  doit  en  consequence  demontrer  que  la  L.P.E.N.  serait 
privee  de  toute  efficacite  ou  donnerait  lieu  a une  absurdite  si  la  Couronne 
n'etait  pas  liee.  Je  dois  garder  a 1 'esprit  1' arret  Bombay,  dans  lequel  le 
Conseil  prive  a dit  que  si  1' intention  du  legislateur  est  de  lier  la  Couronne, 
[TRADUCTION]  "rien  de  plus  facile  que  de  le  dire  en  toutes  lettres"  (p.  63). 

Si  la  Couronne  n'est  pas  liee,  cette  situation  donne-t-elle  lieu  k une 
absurdite?  L'existence  d'un  vide  ne  suffit  pas:  Alberta  Government 
Telephones,  a la  p.  283.  L.P.E.N.  s'applique  aux  entreprises  privees  et 
muni ci pales;  reflexion  faite,  on  se  rend  compte  qu'il  existe  de  nombreux 
organismes  non  gouvernementaux  dont  les  activites  sont  regies  par  la  L.P.E.N. 
L'objet  de  la  L.P.E.N.  n'est  done  pas  annihiie. 

Par  ailleurs,  les  tribunaux  ne  concluront  pas  a la  mauvaise  foi  de  la 
Couronne  lorsqu'elle  exerce  des  activites  qui  pourraient  k d'autres  egards 
etre  reglementees. 

Si  la  Couronne  porte  atteinte  aux  droits  publics  de  navigation,  il  est 
possible  de  la  poursuivre  en  justice.  Bref,  on  ne  peut  soutenir  que  la 
L.P.E.N.  sera  privee  d' efficacite  en  raison  des  actes  de  I'Etat.  La 
reglementation  des  activites  non  gouvernementales  est  vaste  et  on  ne  peut 
soutenir  que  I'objet  de  la  L.P.E.N.  est  prive  d'efficacite. 
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II  me  faut  mentionner  brievement  1' argument  que  I'appelante  1 'Alberta,  en 
invoquant  1 ' appl ication  de  la  L.P.E.N.,  aurait  accepte  d'etre  assujettie  k la 
reglementation  en  matiere  environnementale.  II  n'y  a pas  d'avantage  important 
lii  h 1 ' approbation  en  vertu  de  la  L.P.E.N.  II  peut  y avoir  ouverture  h 
responsabi 1 ite  civile.  La  L.P.E.N.  ne  confere  pas  expressement  d'avantages. 
Par  ailleurs,  il  n'est  pas  evident  que  1 ' approbation  accord^e  en  vertu  de 
I'art.  5 de  la  L.P.E.N.  ecarterait  la  possibilite  de  responsabi 1 ite  civile. 
Dans  1 ' arret  champion  v.  city  of  Vancouver,  [1918]  1 W.W.R.  216  (C.S.C.),  le 
juge  en  chef  Fitzpatrick  de  notre  Cour  a statue,  aux  pp.  218  et  219,  que: 

[TRADUCTION]  Dans  I'examen  de  1 ' interpretation  k donner  i cette  loi 
[la  L.P.E.N.,  S.R.C.  1906,  ch.  115],  on  doit  se  rappeler  que  tout  ouvrage 
construit  dans  les  eaux  navigables  ne  gene  pas  necessairement  la 
navigation  de  fagon  h constituer  une  obstruction  il legale.  Dependant, 
dans  1 ' affirmative,  1 'ouvrage  pourrait  etre  enleve  par  I'autoritI 
competente.  En  consequence,  il  est  h I'avantage  des  personnes  qui  se 
proposent  de  construire  des  ouvrages,  pour  lesquels  il  n'existe  pas  de 
sanction,  de  pouvoir  obtenir,  prealablement  au  debut  des  travaux, 
1 ' approbation  du  gouverneur  en  conseil  en  vertu  de  I'art.  7;  cette 
disposition  ne  fait  toutefois  qu'accorder  une  permission  et  ne  prevoit 

pas  de  consequences  une  fois  1 ' approbation  obtenue;  elle  ne  rendrait 

certainement  pas  legal  un  ouvrage  qui  serait  illeqal.  Toute  atteinte  k 
un  droit  public  de  navigation  est  une  nuisance  k laquelle  les  tribunaux 
peuvent  mettre  fin,  nonobstant  1 'approbation  qu'aurait  pu  donner  le 
gouverneur  en  conseil  en  vertu  de  I'art.  7.  [Je  souligne.] 

2.  Le  pouvoir  discretionnaire 

Les  redressements  sollicites  par  la  Societe  intimee  sont 
discretionnaires:  Harelkin  c.  Universite  de  Regina,  [1979]  2 R.C.S.  561,  k la 
p.  574:  "On  ne  peut  contester  le  principe  que  le  certiorari  et  le  mandamus 
sont  par  nature  des  recours  discretionnaires",  et  D.  P.  Jones  et  A.  S. 
de  VillarS.  Principles  of  Administrative  Law  (1985),  auX  pp.  372  et  373. 

Une  cour  d'appel  est  justifiee  d'intervenir  seulement  lorsque  le  tribunal 
d' instance  inferieure  a "commis  une  erreur  de  principe"  ou  "n'a  pas  accord^ 
d' importance  (ou  qu'il  n'a  pas  accorde  suffisamment  d' importance)  aux 
considerations  dont  il  aurait  du  tenir  compte.":  Poiyiok  corp.  c.  Montreal 
Fast  Print  (1975)  Ltd.,  [1984]  1 C.F.  713  (C.A.),  aux  pp.  724  et  725. 

La  Cour  d'appel  federal e a clairement  commis  une  erreur  en  rejetant  la 
conclusion  du  juge  des  requetes  relativement  k la  question  du  retard, 
conclusion  dont  elle  "doute"  qu'elle  soit  bien  fondee  dans  son  principe.  La 
Cour  d'appel  affirme  que  la  Societe  intimee  n'a  eu  connaissance  de  la  decision 
d'accorder  1 ' approbation  en  vertu  de  la  L.P.E.N.  qu'environ  deux  mois  avant 
que  les  procedures  ne  soient  entamees.  En  fait,  1' intimee  avait  6t^  mise  au 
courant  de  1 ' approbation  quelque  14  mois  auparavant  et  les  principaux 
promoteurs  de  la  Societe  le  savaient  meme  avant. 
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La  common  law  a tou jours  exige  du  requ^rant  qu'il  agisse  avec  diligence 
lorsqu'il  sollicite  des  recours  extraordinaires: 

En  raison  de  leur  caractere  discretionnaire,  les  recours  en  revision 
judiciaire,  extraordinaires  ou  ordinaires,  doivent  etre  exerces  avec 
diligence.  Comme  le  rappelait  dans  un  langage  imag§  le  juge  Donaldson, 
de  la  Cour  d'appel  de  1 ' Angleterre,  dans  R.  v.  Aston  University  Senate 
[[1969]  2 Q.B.  538,  h la  p.  555):  [traduction]  "Les  reparations  par  voie 
de  brefs  de  prerogative  sont  de  nature  except ionnelle  et  ils  ne  devraient 
pas  etre  mis  h la  disposition  de  ceux  qui  tardent  h exercer  leurs 
droits". 

(R.  DuSSault  et  L.  Borgeat,  Traite  de  droit  administratif  (2®  §d.  1989), 
t.  Ill,  i la  p.  660.) 

Le  juge  en  chef  Laskin  de  notre  Cour  a reconnu  cette  obligation  dans 
1 ' arret  P.P.G.  industries  Canada  Ltd.  c.  Procureur  general  du  Canada, 
[1976]  2 R.C.S.  739,  aux  pp.  749  et  750: 

A mon  avis,  les  requetes  en  annul  at ion  deposees  par  le  procureur 
general  sont  sujettes  au  pouvoir  discretionnaire  des  tribunaux  tout 
autant  que  le  sont  sans  conteste  ses  requetes  pour  I'obtention  d'un  bref 
de  prohibition  ou  ses  demandes  de  jugement  declaratoire.  La  presente 
cause  est  eminemment  propice  a I'exercice  du  pouvoir  discretionnaire  qui 
permet  de  refuser  le  redressement  demande  par  le  procureur  general.  ^ 
premier  rang  des  facteurs  qui  m'inclinent  en  ce  sens  il  y a le  retard 

inexplique  de  deux  ans  qui  a precede  la  contestation  de  la  decision  du 

Tribunal  antidumping.  [Je  souliqne.] 

L' importance  d'agir  avec  diligence  dans  les  demandes  de  bref  de 
prerogative  a egalement  ete  reconnue  dans  la  plupart  des  textes  legislatifs 
qui  regissent  maintenant  la  revision  judiciaire.  Par  exemple,  la  Loi  sur  la 
procedure  de  revision  judiciaire  de  1 'Ontario,  L.R.O.  1990,  ch.  J.l,  permet  ^ 
un  tribunal  de  proroger  le  delai  fixe  pour  presenter  une  requete  en  revision 
judiciaire,  mais  seulement  s'il  est  convaincu  qu'il  existe  a premiere  vue  un 
motif  pour  accorder  le  redressement  et  qu'aucune  personne  touchee  par  la 
prorogation  ne  subira  de  prejudice  grave  (art.  5).  En  vertu  de  la  Judicial 
Review  Procedure  Act  de  la  Col ombie-Bri tanni que , R.S.B.C.  1979,  ch.  209,  une 
demande  de  revision  judiciaire  peut  etre  prescrite  par  I'ecoulement  du  temps 
dans  le  cas  ou  un  tribunal  estime  que  le  retard  causerait  un  prejudice 
important  (art.  11).  Le  paragraphe  28(2)  de  la  Loi  sur  la  cour  federaie, 
L.R.C.  (1985),  ch.  F-7,  dispose  que  toute  demande  de  revision  judiciaire 
devant  la  Cour  d'appel  federaie  doit  etre  presentee  dans  les  dix  jours  qui 
suivent  la  premiere  communication  de  la  decision  ou  de  I'ordonnance  attaquee. 
Ce  delai  ne  peut  etre  proroge  qu'avec  1 'autorisation  de  la  cour.  En  Alberta, 
le  par.  753.11(1)  des  Alberta  Rules  of  Court  (Alta.  Reg.  390/68)  dispose  que 
si  le  redressement  sollicite  est  I'annulation  d'une  decision  ou  d'un  acte,  la 
demande  de  revision  judiciaire  doit  etre  deposee  et  signifiee  dans  les  six 
mois  qui  suivent  la  decision  ou  I'acte  en  question.  Enfin,  I'art.  835.1  du 
Code  de  procedure  civile  du  Quebec,  L.R.Q.,  ch.  C-25,  qui  s' applique  h tous 
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les  recours  extraordinaires,  dispose  que  la  requete  doit  etre  signifiee  "dans 
un  d^lai  raisonnable".  La  Cour  d'appel  du  Quebec  a status  dans  1 'arret 

Syndicat  des  employes  du  commerce  de  Riviere-du-Loup  (section  Emilio  Boucher, 

c.s.N.)  c.  Turcotte,  [1984]  C.A.  316,  a la  p.  318:  "Get  article  [835.1]  n'a 
fait  que  codifier  la  regie  de  la  common  law  que  ce  recours  doit  etre  exerce 
dans  un  delai  raisonnable." 

Au  moment  ou  le  present  recours  a ete  exerce,  le  barrage  etait  complete  4 
40  pour  100.  Un  bon  montant  de  deniers  publics  avait  dej4  et6  depense.  II 
est  §tabli  que  les  membres  de  la  Societe  intimee  ^taient  au  courant  de 
1 'approbation  accordee  sous  le  regime  de  la  L.P.E.N.  avant  le  mois  de  fevrier 
1988.  Meme  s'ils  ne  1 '^taient  pas,  la  Societe  intimee  aurait  pu  intenter  son 
action  au  debut  de  1988.  A cette  epoque,  les  travaux  importants  de 
construction  n'avaient  pas  encore  commence.  Si  la  Societe  intimee  avait  alors 
intente  ses  poursuites  au  lieu  de  le  faire  en  avril  1989,  I'appelante 
1 'Alberta  aurait  et^  en  bien  meilleure  position  pour  evaluer  objectivement 
tout  risque  juridique  lie  4 la  poursuite  des  travaux.  Face  4 I'eventuelle 
invalidite  de  1 ' approbation  du  federal,  elle  aurait  bien  pu  decider  alors  de 
ne  pas  investir  les  deniers  publics  comme  elle  I'a  fait. 

Apres  avoir  consacre  de  nombreuses  annees  4 une  planif ication  intense, 
tenu  d ' innombrables  audiences  publiques,  realise  un  grand  nombre  d'etudes  et 
de  rapports  en  matiere  d'environnement  et  etabli  divers  conseils  et  comit^s 
charges  de  I'examen  des  propositions  presentees,  I'appelante  1 'Alberta  s'est 
lancie  dans  une  entreprise  d'envergure  pour  repondre  aux  besoins  de  ses 
61ecteurs.  Elle  I'a  fait  aux  frais  du  public,  mais  apres  avoir  et§  avis^e  par 
le  gouvernement  federal  qu'elle  pouvait  legitimement  le  faire.  Le  barrage  de 
la  riviere  Oldman  necessite  certes  une  administration  globale.  Sa 
construction  comporte  egalement  un  nombre  important  de  contrats  avec  des 
tiers.  Compte  tenu  de  I'envergure  du  projet  et  des  interets  en  jeu,  il 
n'^tait  pas  raisonnable  que  la  Societe  intimee  attende  14  mois  avant  de 
contester  la  decision  du  ministre  des  Transports.  Dans  le  present  contexte, 
la  Societe  intimee  devait  absolument  respecter  1 'obligation  de  diligence  de  la 
common  law. 

Si  la  Societe  intimee  avait  agi  d'une  fagon  plus  diligente,  I'appelante 
1 'Alberta  aurait  pu  ^valuer  sa  position  sans  tenir  compte  de  1 'engagement 
^conomique  et  admini strati f qui  etait  mis  en  {oejuvre  au  moment  ou  les 
presentes  procedures  ont  et6  intentees.  II  est  impossible  de  conclure  que 
I'appelante  1 'Alberta  n'a  pas  subi  de  prejudice  en  raison  du  retard.  Par 
ailleurs,  le  juge  des  requetes  a evalue  le  prejudice  et  a statue  que  rien  ne 
justifiait  d'attendre  pour  entamer  la  presente  contestation  que  le  barrage 
soit  complete  pour  pr^s  de  40  pour  100. 

On  exige  que  les  auteurs  d'une  demande  de  bref  de  prerogative  agissent 
avec  diligence  pour  permettre  aux  intimes  de  donner  suite  au  pouvoir  qui  leur 
est  confere.  Le  requerant  ne  peut  justifier  son  retard  en  soutenant  que 
1' intime  a fait  ce  qu'il  avait  legalement  le  droit  de  faire.  Ce  point  de  vue 
favoriserait  les  retards  et  induirait  en  erreur  les  personnes  qui  ont 
1' intention  de  presenter  une  demande  de  bref  de  prerogative. 
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Mon  collogue  le  juge  La  Forest  accorderait  ^galement  une  certaine 
importance  au  fait  que  I'appelante  1 'Alberta  etait  au  courant  de  1 'opposition 
de  la  Societe  intimee  et  des  autres  parties  en  raison  des  autres  contestations 
infructueuses  intentees  par  celles-ci.  A mon  avis,  ces  contestations  ne  sont 
aucunement  pertinentes  en  I'espece.  Elies  etaient  toutes  mal  fondees  et 
I'appelante  1 'Alberta  n'avait  pas  h s'attendre  que  ces  poursuites  connexes  et 
incidentes  laissaient  presager  une  contestation  fondamentale  du  permis 
initial.  Le  fait  que  des  detracteurs  manifestent  du  m^contentement  au  sujet 
d'un  train  en  marche  ne  nous  met  pas  en  garde  centre  la  possibilite  qu'ils  en 
contestent  1 'autorisation  de  mise  en  route.  A mon  avis,  le  juge  des  requetes 
n'avait  pas  h tenir  compte  de  ces  activites.  Aucune  des  activites  de  la 
Societe  ou  de  ses  membres  n'empechait  la  Societe  intimee  d'entamer  la  presente 
contestation. 

Les  activites  mentionnees  par  mon  collegue  etaient  qualitativement 
differentes  de  cel les  visees  par  la  presente  action  et  n'ont  aucune  pertinence 
en  I'espece.  Les  demandes  de  bref  de  certiorari  presentees  par  la  Societe 
intimee  en  octobre  1987  et  au  debut  de  1988  visaient  des  permis  provisoires 
delivres  par  le  ministre  de  1 ' Environnement  de  1 'Alberta,  sous  le  regime  de  la 
Water  Resources  Act,  R.S.A.  1980,  ch.  W-5,  de  cette  province.  La  demande 
aupres  de  1' Energy  Resources  Conservation  Board  de  1 'Alberta  portait  sur  les 
aspects  hydroelectriques  du  barrage.  La  denonciation  faite  sous  serment 
devant  un  juge  de  paix  mentionnait  une  infraction  de  la  loI  sur  les  peches, 
L.R.C.  (1985),  ch.  F-14. 

Le  present  pourvoi  porte  sur  la  const i tutionnal ite  et  1 'applicabilite  du 
Decret  sur  les  lignes  directrices  visant  le  processus  d' evaluation  et  d'examen 
en  matiere  d' environnement.  II  souleve  des  questions  nouvelles  et 
differentes.  Les  efforts  deployes  auparavant  par  la  Societe  intimee  n' etaient 
pas  des  prel iminaires  necessaires;  il  s'agissait  1^  de  recours  distincts  et 
differents  du  redressement  sollicite  en  I'espece.  A mon  avis,  pour  determiner 
s'il  devait  exercer  son  pouvoir  discretionnaire  contre  la  Societe  intimee,  le 
juge  en  chef  adjoint  Jerome  devait  examiner  seulement  les  facteurs  qui,  selon 
lui,  se  rattachaient  directement  a la  demande  dont  il  etait  saisi.  II  etait 
clairement  le  mieux  place  pour  evaluer  la  pertinence  de  ce  que  les  parties  lui 
ont  presente.  On  n'est  justifie  d'intervenir  h I'egard  de  I'exercice  de  son 
pouvoir  discretionnaire,  que  si  I'on  peut  affirmer  avec  certitude  qu'il  a eu 
tort  de  proceder  ainsi.  Pour  les  motifs  qui  precedent,  je  suis  d'avis  de 
conclure  que  I'on  n'a  pas  satisfait  a ce  critere  en  I'espece. 

3.  Les  depens 

A mon  avis,  il  n'est  pas  justifie  d'adjuger  les  depens  comme  entre 
procureur  et  client  en  faveur  de  la  Societe  intimee.  En  regie  generale  devant 
notre  Cour,  la  partie  qui  a gain  de  cause  a droit  aux  depens  sur  la  base  des 
frais  entre  parties.  C'est  la  regie  que  les  tribunaux  d' instance  inferieure 
ont  appliquee.  Mon  collegue  propose  une  adjudication  des  depens  comme  entre 
procureur  et  client  dans  toutes  les  cours.  Rien  n'indique  que  les  tribunaux 
d' instance  inferieure  ont  commis  une  erreur  et  je  ne  vois  pas  pourquoi  il 
faudrait  deroger  i notre  regie  generale.  Les  groupes  d'interet  public  doivent 
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etre  disposes  ^ se  plier  aux  memes  principes  que  les  autres  plaideurs.  Si 
I'on  ^tablissait  des  regies  sp^ciales  pour  ces  groupes,  on  mettrait  en  danger 
1 'application  d'un  important  principe:  ceux  qui  intentent  des  poursuites 
doivent  etre  disposes  k accepter  une  certaine  responsabilit^  quant  aux  depens. 
En  I'espece,  je  ne  vois  rien  qui  justifie  d'imposer  aux  contribuables  qu'ils 
assument  les  depens  comrne  entre  procureur  et  client  pour  le  compte  de  cette 
partie. 

4.  Conclusion 


Je  suis  d'avis  d'accueillir  le  pourvoi  avec  depens. 

Pourvoi  rejet^,  sauf  qu'il  ne  sera  pas  delivre  de  bref  de  la  nature  d'un 
mandamus  ordonnant  au  ministre  des  Peches  et  des  Oceans  de  se  conformer  au 
Decret  sur  les  lignes  directrices.  Le  juge  Stevenson  est  dissident. 


.'J  •• 


‘ t ■ '* 


♦ tw 


• / 


rrsv>.^F«^^ 

.,  ,^4.  ^ ■ -S‘i  ,,. 

'-  * > volt  »'•■.' •v*«i|L, '■>•«»'•»'•'*««*?*>**' 

> •.^.■•^‘  t '.«Jf 


5 F.P.R. 


659 


SUBJECT  INDEX 


Administrative  Law 

Department  of  the  Environment  Act 
(Re:  Rafferty-Alameda  Dams) 

(Re:  Oldman  River) 

Environmental  Assessment  & Review  Process 
Guidelines  Order 
(Re:  Rafferty-alameda  Dams) 

(Re:  Oldman  River) 


International  River  Improvements  Act 
(Re:  Rafferty-Alameda  Dams) 

jurisdiction 

of  judge  to  quash  information  before 
accused  has  elected  mode  of  trial  on 
indictable  charges 
(R  V.  ITT  Industries  Ltd  and  Frank 
Beban  Logging  Ltd) 

of  court  to  review  Attorney  General’s 
discretionary  powers 

(Kostuch  V.  Kowalski  [private 
prosecution]) 

standard  for  court  intervention  in 
Attorney  General’s  decisions 
(Kostuch  V.  Kowalski  [private 
prosecution]) 


425,  446,  451 
329,  351,  530 
en  frangais  591 

425,  446,  451 

329,  351,  530 
en  fran9ais  591 

425,  446,  451 


186 

217 


217 
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excess  of  jurisdiction 
Minister  of  Environment  cannot  grant 
IRIA  licence  without  prior  EARP 
compliance 

(Re  Rafferty- Alameda) 
remedies 
certiorai 

(Re:  Rafferty-Alameda) 

Agent 

independent  contractor 
(R  V.  Reid  Crowther  & Partners  Ltd  and 
Grosvenor  International  Canada  Ltd) 

Appeal 

procedural  error 
(R  V.  Belliveau) 

Charter  of  Rights 

judicially  imposed  public  apology  could 
offend  Charter  (ss.  7,  11(d),  12) 

(R  V.  Northwest  Territories  Power  Corp.) 

private  prosecution,  stay  of  proceedings  by 
government,  whether  violation  of  s.  7 
"liberty" 

(Kostuch  V.  Kowalski) 


425,  446,  451 


425,  446,  451 


476 


1,6 


303,  314 


217 


standard  for  judicial  interference 
(Kostuch  V.  Kowalski  [private  prosecution]) 
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Civil  Actions  (see  also  remedies) 

damages  for  pure  economic  loss  in  pollution 
cases 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

grounds 

negligence,  nuisance,  R viands  v.  Fletcher 
(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

public  nuisance 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

Constitutional  Law  (see  also  delegation) 

constitutionality  of  ’blanket  policy’  to 
intervene  in  private  prosecutions 

(Kostuch  V.  Kowalski)  140 

Fisheries  Act,  ss.  42(3),(4)  whether  ultra 
vires 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

judicial  independence  of  the  Alberta  Court 
(Kostuch  V.  Kowalski)  140 

standard  of  impugning  provisions 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.) 


140 
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Contractor 

independent 

(R  V.  Reid  Crowther  & Partners  Ltd  and 
Grosvenor  International  Canada  Ltd.)  140 

Criminal  procedure  (see  also  'procedure’  and 
'prosecution’) 

directed  verdict,  timing  of  motion  for 
(R  V.  Belliveau)  1,  6 

dismissal,  timing  of  motion  for 

(R  V.  Belliveau)  1,  6 

stay  of  proceedings 

(Kostuch  V.  Kowalski)  217 

Day 

meaning  of 

(R  V.  Garden  Province  Meats  (No.  1))  102 

Debris 

river  environmental  clean-up  harming  fish 
habitat 

(R  V.  Mount  Pearl  Council)  298 

Defences 
act  of  God 

(R  V.  Ministry  of  Transporation  and  Highways, 

Southwest  Contracting  Ltd,  and  Jaemar 
Construction  Co.  Ltd) 


291 
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Deleterious  substances 

anti-sap  stain  chemical  (see  also 
chlorophenates  wood  preservative) 

(R  V.  Fraser  Surrey  Docks  Ltd) 

(R  V.  International  Forest  Products  Ltd) 
(R  V.  Mainland  Sawmills  Ltd) 

chrome  plating  solution 
(R  V.  Island  Industrial  Chrome) 

clarified  'white  water’  pulp  effluent 
(R  V.  Crown  Forest  Products  Ltd) 

earth 

(R  V.  Rudiger) 
effluent 

from  red  meat  integrated  plant 
(R  V.  Garden  Province  Meats  (No.  1)) 

(R  V.  Garden  Province  Meats  (No.  2)) 

from  frozen  food  processing  plant 
(R  V.  Oxford  Frozen  Foods) 

flourspar  tailings 
(R  V.  St.  Lawrence  Rourspar) 

fuel 

(R  V.  Northwest  Territories  Power  Corp.) 
(R  V.  Shell  Canada  Products  Ltd) 

gravel  and  coarse  stone 
(R  V.  McEwen) 

pulp  mill  effluent 

(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

(R  V.  Crown  Forest  Products  Ltd) 

resin  acids 

(R  V.  Crown  Forest  Products  Ltd) 


94 

159 

243 

163 

26,  35 

485 

102 

121 

384,  395 

503 

303,  314 
511 

252,  269 

56,  61,  63 
26,  35 

26,  35 
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sand 

(R  V.  Reid  Crowther  & Partners  Ltd  and 
Grosvenor  International  Canada  Ltd) 


silt 

(R  V.  Jancal  Power  Ltd,  Tim  Richardson) 

(R  V.  Queenstake  Resources  Ltd) 

silting,  result  of  road  construction 
(R  V.  Ministry  of  Transportation  and  Highways, 
Southwest  Contracting  Ltd,  and  Jaemar 
Construction  Co.  Ltd.) 

(R  V.  Prince  George  Wood  Preserving  Ltd) 

soap  (wood  by-product) 

(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

sodium  hydroxide 

(R  V.  C.I.P.  Inc  & Seaspan  International 
Ltd) 

Wood  preservative 
(R  V.  Fraser  Surrey  Docks  Ltd.) 

(R  V.  Mainland  Sawmills  Ltd) 

Due  diligence 

all  reasonable  care  taken 
(R  V.  Prince  George  Wood  Preserving  Ltd.) 

compliance  with  federal  government  assured 
where  provincial  government  hired  federal 
personnel  to  eversee  project 
(R  V.  Ministry  of  Transport  & Jaemar) 

compliance  with  one  department,  but  no  permit 
obtained  from  other  relevant  department 
(R  V.  McEwen) 

defence  of,  in  habitat  prosecutions 
(R  V.  Prince  George  Wood  Preserving  Ltd) 


476 

207 

421 

291 

413 

56,  61,  63 

12,  22 

94 

243 

413 

291 

252,  269 

413 
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de  minimis,  applicability  of 

(R  V.  McEwen)  252,  269 

hiring  federal  officials  to  oversee  project 
(R  V.  Ministry  of  Transportation  and  Highways, 

Southwest  Contracting  Ltd,  and  Jaemar 

Construction  Co.  Ltd.)  291 

human  error 

(R  V.  Crown  Forest  Products  Ltd)  26,  35 

inconclusive  cause  for  offence 

(R  V.  District  of  Chilliwack)  38,  43 

mistake  of  fact 

not  the  sole  criterion  for  establishing 
the  defence 

(R  V.  Prince  George  Wood  Preserving  Ltd)  413 

natural  phenomenon 

(R  V.  District  of  Chilliwack)  38,  43 

standard  of  care 

(R  V.  C.I.P.  Inc  & Seaspan  International 

Ltd)  system  design  error  12,  11 

(R  V.  Crown  Forest  Products  Ltd)  26,  35 

unforeseeability  of  event 
(R.  Reid  Crowther  & Partners  Ltd  and 

Grosvenor  International  Canada  Ltd.)  476 

Evidence 

accuracy  of  water  samples  doubted 

(R  V.  Garden  Province  Meats  (No.  2)  122 

Fish 

destmction  of 

(R  V.  District  of  Chilliwack)  38,  43 
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Fish  habitat 

alteration  of 

(R  V.  Belli veau)  1,  6 

alteration  of,  meaning  of 

(R  V.  Douglas  Lake  Cattle  Co.  Ltd)  47 

degree  of  specificity  required  in  the 
information 

(R  V.  ITT  Industries  Ltd  and  Frank  Beban 
Logging  Ltd)  186 

destmction  of,  by  building  a dam 
(Kostuch  V.  Kowalski)  217 

(Re  Oldman  River)  329,  351 

destruction  of,  by  depositing  gravel  and 
coarse  sand 

(R  V.  McEwen)  252,  269 

destruction  of,  by  drawing  large  volumes 
of  water 

(R  V.  District  of  Chilliwack)  38,  43 

destmction  of,  by  excavations 

(R  V.  Belliveau)  1,  6 

destmction  of,  by  removal  of  vegetation 
(R  V.  District  of  Chilliwack)  38,  43 

destmction  of,  by  siltation  as  a result 
of  drawdown  of  water  from  a headpond 

(R  V.  Jancal  Power  Ltd)  207 

destmction  of,  by  siltation  from  road 
constmction 

(R  V.  Ministry  of  Transportation  and 
Highways,  Southwest  Contracting  Ltd, 
and  Jaemar  Constmction  Co.  Ltd)  291 

destmction  of,  by  stream  diversion 
(R  V.  Lawrence)  235 
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destruction  of,  damages  for  pure  economic 
loss 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 

Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd) 

140 

destruction  of,  meaning  of 
(R  V.  Douglas  Lake  Cattle  Co.  Ltd) 

47 

dismption  of,  meaning  of 
(R  V.  Douglas  Lake  Cattle  Co.  Ltd) 

47 

flow  of  water,  and 
(R  V.  Douglas  Lake  Cattle  Co.  Ltd) 

47 

meaning  of 

(R  V.  District  of  Chilliwack) 

38,  43 

Fisheries 

destmction  of,  damages  for  pure  economic  loss 
(Hope  Point  Fishing  Co.  & Gagnier,  and  the 

Attorney  General  (intervenor)  v.  Canadian 

Forest  Products  Ltd) 

140 

Fish-ways 

obstmction  of 
(R  V.  Belli veau) 

1,6 

Information 

"day"  means  calendar  day 
(R  V.  Garden  Province  Meats  (No.  1)) 

102 

defective 
(R  V.  Belli  veau) 

1,6 

identified  on  the  information 
(R  V.  Garden  Province  Meats  (No.  2)) 

122 
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degree  of  specificity  required 
(R  V.  ITT  Industries  Ltd  and  Frank  Beban 
Logging  Ltd)  186 

Liability 

civil,  damages  for  pure  economic  loss  in 
pollution  cases 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 


Canadian  Forest  Products  Ltd)  140 

contractor 

(R  V.  Reid  Crowther  & Partnerss  Ltd.  and 
Grosvenor  International  Canada  Ltd.)  476 

vicarious 

(R  V.  C.I.P.  Inc  & Seaspan  International 

Ltd)  12,  22 

(R  V.  Crown  Forest  Products  Ltd)  26,  35 

standard  of  care,  employer 
(R  V.  C.I.P.  Inc  & Seaspan  International 

Ltd)  12, 22 


Negligence  (see  also  civil  actions) 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

Nuisance 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd.)  140 

Lumber  dip  treating 

(R  V.  Fraser  Surrey  Docks  Ltd) 


94 
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Offences 

continuing  offences 
(R  V.  Douglas  Lake  Cattle  Co.  Ltd) 

Department  of  Transport  Act 
(Re  Oldman  River) 

multiple  charges 

(R  V.  Douglas  Lake  Cattle  Co.  Ltd) 

Orders  (s.  41(2)  Fisheries  Act,  s.  130  CEP  A) 
(see  also  sentencing) 

Order  requiring  federal  Fisheries  officials 
to  educate  townspeople 
(R  V.  Mount  Pearl  Town  Council) 

Order  to  publish  apology  in  local  newspapers 
(R  V.  Northwest  Territories  Power  Corp.) 

Order  to  restore  the  fish  habitat 
(R  V.  McEwen) 

Order  quashing  federal  Minister’s  approvals 
and  requiring  EARP  Guidelines  Order  federal 
environmental  assessment  review 
(Re  Rafferty- Alameda  Dams) 

(Re  Oldman  River) 


Permit 

requirement  for  federal  licence  under 
international  River  Improvements  Act,  thus 
EARP  Guidelines  Order  applies 
(Re  Rafferty  Alameda  Dams) 

requirement  for  federal  licence  under  Navigable 
Waters  Protection  Act,  thus  EARP  Guidelines  do 
not  apply 

(Re  Oldman  River) 


47 

329,  351 

47 


298 

303,  314 

252,  269 


425,  446,  451 
329,  351,  530 
en  frangais  591 


425,  446,  451 


329,  351,  530 
en  fran^ais  591 
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Procedure  (see  also  'prosecution’  and 
'criminal  procedure’ 

approval/control  order 


(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 
control  order/approval 
(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

56,  61,  63 

56,  61,  63 

stay  of  proceedings 
(Kostuch  V.  Kowalski) 

217 

striking  out  pleadings  in  pollution  cases 
(Hope  Point  Fishing  Co.  & Gagnier  and  the 

Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd) 

140 

striking  out  pleadings,  standard 

(Hope  Point  Fishing  Co.  & Gagnier  and  the 

Attorney  General  of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd) 

140 

Prosecution 

abuse  of  process 

(Ontario  Ministry  of  the  Environment  v. 

E.  B.  Eddy  Forest  Products  Ltd) 

56,  61,  63 

approval/control  order,  when 
(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

56,  61,  63 

control  order/approval,  when 
(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

56,  61,  63 

federal/provincial  immunity  from  prosecution 
(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

56,  61,  63 

inappropriate  use  of 
(R  V.  Mount  Pearl  Council) 

298 
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private  prosecution 
(Kostuch  V.  Kowalski) 

provincial/federal  immunity  from  prosecution 
(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

stay  of  proceedings 
(Kostuch  V.  Kowalski) 

unfairness  of 

(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

Pulp  mill 

(R  V.  Crown  Forest  Products  Ltd) 

(R  V.  E.  B.  Eddy  Forest  Products  Ltd) 

Remedies  (see  also  administrative  law) 

certiorari 

(Re  Rafferty-Alameda  Dams) 

damages,  for  pure  economic  loss  in 
pollution  cases 

(Hope  Point  Fishing  Co.  & Gagnier,  and  the 
Attorney  General  of  Canada  (intervenor)  v. 
Canadian  Forest  Products  Ltd.) 

mandamus 

(Re  Rafferty-Alameda  Dams) 

Sentencing 

change  of  corporate  ownership  not  a mitigating 
factor 

(R  V.  Northwest  Territories  Power  Corp.) 

conditional  discharge 
(R  V.  McEwen) 

inappropriate  for  municipalities 
(R  V.  Mount  Pearl  Council) 


217 

56,  61,  63 

217 

56,  61,  63 

26,  35 
56,  61,  63 

425,  446,  451 

140 

425,  446,  451 

303,  314 

252,  269 

298 
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deterrence 

(R  V.  International  Forest  Products  Ltd)  159 

(R  V.  Mainland  Sawmills  Ltd.)  243 

deterrence,  specific  and  general 

(R  V.  Fraser  Surrey  Docks  Ltd)  94 

factors 

(R  V.  Queenstake  Resources  Ltd)  421 

(R  V.  St.  Lawrence  Flourspar)  503 

improper  judicial  notice  of  social  context 
(R  V.  Oxford  Frozen  Foods)  384,  395 

factors  which  mitigate  sentence 

responsibility 

(R  V.  International  Forest  Products  Ltd.)  159 

factors  which  do  not  mitigage  sentence 

past  government  leniency  with  corporation 
(R  V.  Northwest  Territories  Power 

Corporation)  303, 314 

long  term  compliance  with  provincial  statutory 
requirements 

(R  V.  Oxford  Frozen  Foods)  384,  395 

familiarity  breeds  indifference 

(R  V.  Island  Industrial  Chrome  Ltd)  163 

fines 

for  large  corporations 

(R  V.  Shell  Canada  Products  Ltd.)  511 

independent  contractor,  of 
(R  V.  C.I.P.  Inc.  & Seaspan  International 
Ltd) 


12,  22 
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joint  submissions 
(R  V.  Jancal  Power  Ltd) 

207 

jurisdiction  on  appeal  from  sentence 
(R  V.  Oxford  Frozen  Foods) 

384,  395 

minimal  damage 
(R  V.  Belliveau) 
mitigating  factors 

(R  V.  C.I.P.  Inc.  & Seaspan  International 

1,6 

Ltd) 

(R  V.  Fraser  Surrey  Docks  Ltd) 

12,  22 

94 

prevention 

(R  V.  Crown  Forest  Products  Ltd) 

26,  35 

probation  where  accused  is  a corporation 
(R  V.  Island  Industrial  Chrome) 

163 

small  business 

(R  V.  Island  Industrial  Chrome) 

163 

suspended 

(R  V.  Mainland  Sawmills  Ltd.) 

Standard  of  Care 

243 

prior  government  leniency  with  corporation 
will  not  reduce  corporate  standard  of  care 
(R  V.  Northwest  Territories  Power  Corp. 

Statutory  interpretation 

303,  314 

"area  of  federal  responsibility" 

(Re  Rafferty-Alameda  Dams) 

(Re  Oldman  River) 

425,  446,  451 
329,  351,  530 
en  fran^ais  591 

"day",  meaning  of,  under  s.  33(6)  Fisheries 

Act 

(R  V.  Garden  Province  Meats  (No.  I)) 

102 
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"moderate"  equated  with  "significant"  for 
the  purposes  of  EARP  Guidelines  Order 

(Re  Rafferty- Alameda  Dams)  425,  446,  451 

"prosecutor"  (Criminal  Code  of  Canada, 

R.S.C.  1985,  c.  C-46  ss.  2,  785) 

(Kostuch  V.  Kowalski)  217 

Water 

river  bed,  sufficient 

(R  V.  District  of  Chilliwack)  38,  43 
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(Kostuch  V.  Kowalski)  Vol  5,  217 

delegation  of  administration  to  province 

(Canadian  Industries  Ltd.)  Vol  2,  249, 


delegation  of  powers,  whether 
administrative  or  legislative 
(Re  Peralta)  Vol  4,  337 

division  of  powers  - S30  Fisheries  Act 

(McTaggart)  Vol  1,  part 

Fisheries  Act,  whether  ultra  vires 

provinces  domain  accused  being 
provincial  Crown  Corporation 
(Forest  Protection  Ltd.  and  Guerin  Vol  2,  139 


Fisheries  Act,  S33 (1)  whether  ultra  vires 

(G.  E.  Barbour  Co.  Ltd.)  Vol  3,  260 

Fisheries  Act,  S33(2)  (now  s.36(3), 
whether  ultra  vires 

(Northwest  Falling  Contractors  Ltd 
V.  The  Queen) 

(Texaco  Canada  Ltd.) 

Fisheries  Act,  S33(3)  whether  ultra  vires 

(Fowler  V.  The  Queen)  Vol  2,  286 


Vol  2,  204, 
Vol  2,  215 


Fisheries  Act,  ss.  42(3), (4)  whether 
ultra  vires 

(Hope  Point  Fishing  Co.  & Gagnier, 
and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 

Products  Ltd.)  Vol  5,  140 


Fisheries  Act  & permit  under  Clean 
Environment  Act 
(G.  E.  Barbour  Co.  Ltd.) 


453 


304 


1,  8 


296 


Vol  3,  260 
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Fisheries  Act,  whether  ultra  vires 
provinces  domain,  accused  being 
provincial  crown  corporation 
(Re  Forest  Protection  Ltd.  and 


Guerin) 

Vol 

2, 

139 

judicial  independence  of  the  Alberta 

Court 

(Kostuch  V.  Kowalski) 

Vol 

5, 

217 

land  clearing  (S.  33(3)) 

(Dan  Fowler) 

Vol 

2, 

35,  44,  52 

legislative  authority  - S30  Fiseries  Act 
(McTaggart) 

Vol 

1, 

part  1,  8 

logging  (S . 33(3)) 

(Dan  Fowler) 

Vol 

2, 

35,  44,  52 

lumbering  (S.  33(3)) 

(Dan  Fowler) 

Vol 

2, 

35,  44,  52 

municipality,  liability  of 

(Municipality  of  Richmond) 

Vol 

3, 

390,  467 

non- tidal /non -navi gable 
(Connor  Farms  Ltd.) 

Vol 

2, 

23 

Ocean  Dumping  Control  Act,  whether  ultra 
vires 

(Crown  Zellerbach  Canada  Ltd.) 

Vol 

Vol 

3, 

4, 

405,  412 
128 

overlapping  of  sub- sections 
(Dan  Fowler) 

Vol 

2, 

44 

Pest  Control  Products  Act,  Crown  immunity 
(Re  Forest  Protection  Ltd.  and  Guerin 

Vol 

2, 

229 

Pest  Control  Products  Act,  whether  ultra 
vires  provinces  domain  accused  being 
provincial  crown  corporation 
(Re  Forest  Protection  Ltd.  and  Guerin) 

Vol 

2, 

139 

private  property  ownership,  versus 
(Blackham's  Construction  Ltd.) 

Vol 

2, 

242 
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standard  of  impugning  provisions 

(Hope  Point  Fishing  Co.  & Gagnier, 
and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 
Products  Ltd.)  Vol  5 

Construction 

(Compac  Construction  Ltd)  Vol  4 


Contractor 

Independent 

(Pacific  Logging  Co.  Ltd.  v The  Queen)  Vol  1 
(R  V Kamloops  Pulp  & Paper  Co.  Ltd.)  Vol  1 
(Reid  Crowther  & Partners  Ltd  and 

Grosvenor  International  Canada  Ltd.)  Vol  5 


Criminal  procedure  (see  also  'procedure'  and 

'prosecution' ) 

directed  verdict,  timing  of  motion  for 

(Belliveau)  Vol  5 

dismissal,  timing  of  motion  for 

(Belliveau)  Vol  5 

stay  of  proceedings 

(Kostuch  V.  Kowalski)  Vol  5 

Dams 


(Jancal  Power  Ltd. , Tim  Richardson)  Vol  5 
(Kostuch  V.  Kowalski)  Vol  5 
(Re  Rafferty  - Alameda)  Vol  5 
(Re  Oldman  River)  Vol  5 


Day 

meaning  of 

(Garden  Province  Meats  (No.  1)  Vol  5 


Debris  (see  also  deleterious  substances) 


, 140 

, 100,109 


, part  1,  25 

, part  2 , 4A 

, 476 

, 1,  6 

, 1,  6 

, 217 

, 207 
, 217 

, 425,  446,  451 
, 329,  351,  530 

, 102 


meaning  of 
(Busat) 


Vol  1,  part  2,  90A 
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river  environmental  clean-up  harming 
fish  habitat 

(Mount  Pearl  Council) 

sand  & silt 

(McIntyre  Mines  Ltd.) 


unlawful  deposit  of 

(MacMillan  Bloedel  Industries) 

Defences 

act  of  God 

(Byron  Creek  Colleries  Ltd.  v. 

The  Queen) 

(Canadian  Industries  Ltd.) 
(Goodland  Development  Ltd. 

(Jack  Cewe  Ltd.) 

(Ministry  of  Transporation  and 
Highways,  Southwest  Contracting 
Ltd,  and  Jaemar  Construction 
Co.  Ltd) 

(Pioneer  Timber  Co.  Ltd.) 

all  reasonable  care 

(Byron  Creek  Collieries  Ltd.  v. 
The  Queen) 

(MacMillan  Bloedel  Ltd.) 

(Pioneer  Timber  Co.  Ltd.) 

common  law,  application  of 

(Standard  Oil  Co.  of  B.C.  Ltd.) 

due  diligence  (see  seperate  heading) 

inevi tabi 1 i ty 

(Crown  Zellerbach  Properties  Ltd.) 

issue  estoppel 
(Suncor  Inc.) 

provincial  legislation 
(Connor  Farms  Ltd.) 

standard  of  proof 

(Texaco  Canada  Ltd.) 


Vol  5,  298 

Vol  2,  125 


Vol  1,  part  2, 


Vol 

2, 

186 

Vol 

3, 

8,  38 

Vol 

4, 

225 

Vol 

1, 

part  2, 

Vol 

5, 

291 

Vol 

2, 

279 

Vol 

2, 

186 

Vol 

3, 

332 

Vol 

2, 

279 

Vol 

1, 

par 

Vol 

3, 

107 

Vol 

3, 

269,  27 

Vol 

2, 

23 

Vol 

2, 

215 

95A 


29 


41A 
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Delegation  (see  also  Constitutional  Law) 

Fisheries  Act  S33.1(l)  who  can  make  a 
request  (Brackendale  Estates  Ltd.) 

Governor- in- Council , by 
(Re  Peralta) 

minister,  by 

(G.I.  Webster) 


Deleterious  Substances 
ammonia 

(Cyanamid  Canada  Inc.) 
(Hall's  Refrigeration  Ltd.) 


anhydrous  ammonia 

(City  of  Merritt  & Band  E 
Refrigeration  Co.  Ltd.) 

anti -sap  stain  chemical  (see  also 

chlorophenates  wood  preservative) 
(Fraser  Surrey  Docks  Ltd) 
(International  Forest  Products  Ltd) 
(Mainland  Sawmills  Ltd) 

black  liqueur 

(Canadian  Forest  Products  Ltd.) 
bunker  oil 

(Western  Pulp  Ltd.  Partnership) 

bulldozing,  as  a result  of 

(Jordan  River  Mines  Ltd.) 
(McTaggart) 

(Stearns  Roger  Engineering) 
chlorine 

(City  of  Quesnel) 
chlorophenate 

(Western  Stevedoring  Co.  Ltd.) 

chrome  plating  solution 

(Island  Industrial  Chrome) 


Vol 

3, 

109,  122 

Vol 

4, 

337 

Vol 

3, 

174 

Vol 

3, 

151 

Vol 

4, 

247 

Vol 

4, 

311 

Vol 

5, 

94 

Vol 

5, 

159 

Vol 

5, 

243 

Vol 

3, 

162 

Vol 

4, 

479 

Vol 

1, 

part 

1, 

5 

Vol 

1, 

part 

1, 

8 

Vol 

1. 

part 

1, 

1,3 

Vol 

4, 

393 

Vol 

3, 

202 

Vol 

5, 

163 

10 
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clarified  'white  water'  pulp  effluent 

(Crown  Forest  Products  Ltd)  Vol  5,  26,  35 


clay 


(Goodland  Developments  Ltd. 
(Jack  Cewe  Ltd.) 

) 

Vol 

Vol 

Vol 

4, 

3, 

4, 

225 

73 

271 

clay  & gravel 

(Pioneer  Timber  Co.  Ltd.) 

Vol 

2, 

279 

coal  fine 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part  2 , 

13A 

cyanide 

(Carolin  Mines  Ltd.) 

Vol 

4, 

41,  46 

deposit  of 

(Imperial  Oil  B.C.  Hydro) 

Vol 

1, 

part  2, 

65A 

deposit  & permiting  deposit  of 
separate  offences 
(Canadian  Pacific  Ltd.) 

, two 

Vol 

2, 

99 

diesel  fuel 

(Placer  Developments  Ltd.) 

Vol 

4, 

366 

diesel  oil 

(Cipa  Industries  Ltd.) 

Vol 

3, 

320 

dilution  of 

( Suncor  Inc . ) 

Vol 

4, 

409 

dilution  of,  by  percolation 
(Epsilon  Building  Products 

Ltd.  ) 

Vol 

4, 

213 

discharge  of 
(Callaghan) 

Vol 

1, 

part  1, 

17, 

earth 

(Rudiger) 

Vol 

5, 

485 

effluent 

from  red  meat  integrated  plant 
(Garden  Province  Meats  (No.  1)) 
(Garden  Province  Meats  (No.  2)) 

Vol 

Vol 

5, 

5, 

102 

122 

from  frozen  food  processing  plant 
(Oxford  Frozen  Foods) 


Vol  5,  384,  395 
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farm  refuse 


(Callaghan) 

Vol 

1, 

part 

1,  11 

fish,  to 

(Stearns  Roger  Engineering) 

Vol 

1, 

part 

1,  1,3 

flourspar  tailings 

(St.  Lawrence  Flourspar) 

Vol 

5, 

503 

fuel 

(Northwest  Territories  Power  Corp . ) 

Vol 

5, 

303, 

314 

(Shell  Canada  Products  Ltd) 

Vol 

5, 

511 

fuel  oil 

(Fishery  Products  Ltd.) 

Vol 

3, 

370 

ganlem 

(Captain  J.  Tindale) 

Vol 

1, 

part 

2,  54A 

garbage 

(Callaghan) 

Vol 

1, 

part 

1,  11 

gasoline  spill 
(Kirby) 

Vol 

2, 

13 

generally 

(Richtold  Chemicals  Canada  Ltd.) 

Vol 

1, 

part 

2 , lA 

granite  material 

(Jackson  Brothers  Logging  Co.  Ltd.) 

Vol 

3, 

377 

gravel  and  coarse  stone 
(McEwen) 

Vol 

5, 

252, 

269 

gravel  operation 

(Jack  Cewe  Ltd.) 

Vol 

1, 

part 

1,  29 

gravel  washing,  as  a result  of 

(McMullican  Bloedel  Industries) 

Vol 

1, 

part 

1,  22 

grease  & oil 

(Suncor  Inc . ) 

Vol 

3, 

270 

gyproc 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

4, 

117 

hogfuel 

(Compac  Construction  Ltd.) 

Vol 

4, 

100, 

109 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

3, 

84 

12 
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household  refuse 


(Callaghan) 

Vol 

1, 

part 

1. 

11 

human  waste 

(Callaghan) 

Vol 

1, 

part 

1, 

11 

hydrocarbon 

(Rayonier  Canada  Ltd.  v The  Queen) 

Vol 

2, 

195 

hydroxylated  aromatic  compound 

(Richtold  Chemicals  Canada  Ltd.) 

Vol 

1, 

part 

2, 

lA 

industry 

mining 

j etseal 

(Tufcoat  Sealcoating  Ltd.) 

landfill  leachate 

(Fraser  River  Harbour  commission) 

landslide 

(Dounie  Street  Sawmill  Ltd.) 
leachate 

(Crown  Zellerbach  Properties  Ltd.) 

(The  Corporation  of  District  of 
North  Vancouver) 

likely  to  be  rendered 
(Suncor  Inc.) 

liquor  residue 

(MacMillan  Bloedel  Ltd.) 

logging  debris 

(Coulson  Prescott  Logging  Ltd.) 
(Pacific  Logging  Co.  Ltd.  v The  Queen) 

logs  and  bark 

(MacMillan  Bloedel  Ltd.) 

meaning  of 

(B.C.  Forest  Products  Ltd.) 

(Callaghan) 

(Canadian  Cellulose  Co.  Ltd.) 

(Canadian  Forest  Products) 

(MacMillan  Bloedel  (Alberni)  Ltd.) 


Vol 

4, 

477 

Vol 

4 , 

223 

Vol 

3, 

315 

Vol 

3, 

84 

Vol 

3, 

183 

Vol 

4, 

409 

Vol 

4, 

294 

Vol 

3, 

186 

Vol 

1, 

part 

1. 

Vol 

3, 

332 

Vol 

1, 

part 

2, 

Vol 

1, 

part 

1, 

Vol 

2, 

111 

Vol 

2, 

168 

Vol 

2, 

176, 

182 

Vol 

3, 

270 

Vol 

4, 

409 

25 


(Suncor  Inc . ) 
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mercury 

(American  Can  of  Canada  Ltd.) 

Vol 

2, 

121 

(Canadian  Industries  Ltd.) 

Vol 

3, 

8 

mine  effluent  and  wastes 

(Byron  Creek  Collieries  Limited) 

Vol 

2, 

186 

(Canada  Tungsten  Mining  Corp . Ltd) 

Vol 

1, 

part  2 , 

58, 

75 

(Cardinal  River  Coals  Ltd) 

Vol 

1, 

part  2, 

13 

Vol 

1, 

part  3 , 

10 

(Carolin  Mines  Ltd.) 

Vol 

4, 

41,  46 

(Churchill  Copper  Corporation  Ltd.) 

Vol 

1, 

part  1, 

17, 

(Cyprus  Anvil  Mining  Corporation  Ltd.) 

Vol 

2, 

30,  32 

(Echo  Bay  Mines) 

Vol 

3, 

47 

(Equity  Silver  Mines  Ltd.) 

Vol 

3, 

372 

(Giant  Yellowknife  Mines  Ltd.) 

Vol 

1, 

Part  3 , 

25 

(Jordan  River  Mines  Ltd.) 

Vol 

1, 

Part  1, 

5 

(McIntyre  Mines  Ltd.  , Underwood 

McLellan  Associates  Ltd.) 

Vol 

2, 

125 

(MacPherson) 

Vol 

3, 

329 

(New  Brunswick  Coal  Ltd) 

Vol 

4, 

317 

(Placer  Developments  Ltd) 

Vol 

4, 

366 

(United  Keno  Hill  Mines  Limited) 

Vol 

2, 

212 

(Westmin  Resources  Ltd) 

Vol 

4, 

487 

(St.  Lawrence  Fluorspar) 

Vol 

5, 

503 

mud  slide,  result  of  road  construction 

(Kamloops  Pulp  & Paper  Co.  Ltd.) 

Vol 

1, 

part  2 , 

4A 

muddy  water 

(Hughes  & Van  Straten) 

Vol 

4, 

268 

oil 

(North  Arm  Transportation  Ltd.) 

Vol 

4, 

328 

(Robinson's  Trucking  Ltd.) 

Vol 

4, 

399 

oil  & grease 

( Suncor  Inc . ) 

Vol 

4, 

409 

oil  dispersant 

(B.C.  Forest  Products  Ltd.) 

Vol 

1, 

part  2, 

81A 

(Captain  J.  Tindale) 

Vol 

1, 

part  2 , 

54A 

oil,  escape  of 

(Canadian  Pacific  Ltd.) 

Vol 

2, 

99 

oil  spill 

(British  Yukon  Navigation  Co.  Ltd.) 

Vol 

2, 

55 

14 
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(Canada  Tungsten  Mining  Corp . Ltd.) 

Vol 

1, 

part 

2, 

58A 

(Crossley  Karastan  Carpet  Mills  Ltd.) 
(Elf  Oil  Exploration  & Production 

Vol 

3, 

253 

Canada  Ltd . ) 

Vol 

2, 

27 

(Gulf  of  Georgia  Towing  Co.  Ltd.) 

Vol 

2, 

160 

(Imperial  Oil,  B.C.  Hydro) 

Vol 

1, 

part 

2, 

36A 

6 5A 

(Standard  Oil  Co.  of  B.C.  Ltd.) 

Vol 

1. 

part 

2, 

41A 

(Texaco  Canada  Ltd.) 

Vol 

2, 

215 

oil  spill  (bunker  oil  or  bunker  C) 

(Canadian  Forest  Products) 

Vol 

2, 

168 

(MacMillan  Bloedel  (Alberni)  Ltd.) 

Vol 

2, 

176, 

182 

oil  spill,  when  not  deleterious 

(Imperial  Oil  Enterprises  Ltd.) 

Vol 

2, 

155 

oils,  fats,  greases 

(West  Coast  Reductions  Ltd.) 

Vol 

1, 

part 

2, 

20A 

pebbles 

(Jack  Cewe  Ltd.) 

Vol 

4, 

271 

pentachlorophenate 

(C.I.P.  Inc.) 

Vol 

4, 

75 

(Crown  Forest  Industries  Ltd.) 

Vol 

4, 

113 

phenol 

(Reichtold  Chemicals  Canada  Ltd.) 

Vol 

1, 

part 

2, 

lA 

pig  manure 

(Peters) 

Vol 

4, 

475 

planned  deposit  of 

(The  Corporation  of  District  of 

North  Vancouver) 

Vol 

3, 

233, 

249 

491 

pulp  & paper  effluent 

(Enso  Forest  Products  Ltd.) 

Vol 

4, 

212 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

(Columbia  Cellulose  Co.  Ltd.) 

Vol 

2, 

1 

(Rayonier  Canada  Ltd.) 

Vol 

1, 

part 

2, 

25A 

(Irving  Pulp  & Paper  Ltd. (No.  1)) 

Vol 

2, 

78 

(Irving  Pulp  & Paper  Ltd. (No.  2)) 

Vol 

2, 

82 

rendered  non -deleterious  by  change  in 
material 

(MacMillan  Bloedel  Industries)  Vol  1,  part  2,  92A 


resin 

(Epsilon  Building  Products) 


Vol  4,  213 
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resin  acids 


(Crown  Forest  Products  Ltd) 

Vol 

5, 

26,  3 

5 

sand 

(Goodland  Developments  Ltd.) 

Vol 

4, 

225 

(Jack  Cewe  Ltd.) 

(Reid  Crowther  & Partners  Ltd  and 

Vol 

3, 

73 

Grosvenor  International  Canada  Ltd) 

Vol 

5, 

476 

Vol 

4, 

271 

sewage 

(Central  Fraser  Valley  Regional 
District) 

Vol 

4, 

57 

sewage,  raw 

(The  Corporation  of  District  of 

North  Vancouver) 

Vol 

3, 

233, 

249 

491 

silt 

(Chew  Excavating  Ltd.) 

Vol 

2, 

163 

(Goodland  Developments  Ltd.) 

Vol 

4, 

225 

(Hodgson) 

Vol 

4, 

251 

(Jack  Cewe  Ltd.) 

Vol 

3, 

73 

(Jancal  Power  Ltd,  Tim  Richardson) 

Vol 

5, 

207 

(MacMillan  Bloedel  Industries) 

Vol 

1, 

part 

1, 

22 

(Queenstake  Resources  Ltd) 

Vol 

5, 

421 

(Stearns  Roger  Engineering) 

Vol 

1, 

part 

1, 

1,3 

(Tahsis  Co.  Ltd.) 

Vol 

3, 

297 

silting,  result  of  road  construction 

(Kamloops  Pulp  & Paper  Co.  Ltd.) 

Vol 

1, 

part 

2, 

4A 

(Ministry  of  Transportation  and 


Highways,  Southwest  Contracting 
Ltd,  and  Jaemar  Construction 


Co.  Ltd.) 

(Prince  George  Wood  Preserving  Ltd) 

Vol 

Vol 

5, 

5, 

291 

413 

soap  (wood  by-product) 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61,  63 

sodium  dichromate 
(Enheat  Inc.) 

Vol 

4, 

205 

sodium  hydroxide 

(C.I.P.  Inc  & Seaspan  International 
Ltd) 

Vol 

5, 

12, 

22 

16 
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sulphuric  acid 


(Enheat  Inc.) 

Vol 

4, 

205 

suspended  solids  in  water 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part 

2, 

13A 

tailings  spill 

(Churchill  Copper  Corporation 

Ltd. ) 

Vol 

1, 

part 

1, 

17, 

19, 

65A 

(Jordan  River  Mines  Ltd.) 

Vol 

1, 

part 

1, 

5 

tetrachlorophenate 

(C.I.P.  Inc.) 

Vol 

4, 

75 

(Crown  Forest  Industries  Ltd.) 

Vol 

4, 

113 

treated  sewage  in  excess  of  authorised 

amount 

(Willis,  Cunliffe,  Tait  & Co.) 

Vol 

4, 

531 

waste  oil 

(Canadian  Marine  Drilling  Ltd. 

) 

Vol 

4, 

35 

wood  preservative 

(C.I.P.  Inc) 

Vol 

4, 

75 

(C.I.P. A.  Industries) 

Vol 

4, 

79 

(Cloverdale  Paint  & Chemicals 

Ltd. ) 

Vol 

4, 

82, 

84 

85, 

88 

(Crown  Forest  Industries  Ltd) 

Vol 

4, 

113 

(Fraser  Surrey  Docks  Ltd.) 

Vol 

5, 

94 

(Mainland  Sawmills  Ltd) 

Vol 

5, 

243 

woodwaste 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

4, 

117 

Due  Diligence  (see  also  defences) 

(Imperial  Oil  B.C.  Hydro) 

Vol 

1, 

part 

2, 

36A 

65A 

(MacMillan  Bloedel  Industries) 

Vol 

1, 

part 

1, 

22 

absence  of  supervision 

(North  Arm  Transportation  Co. 

Ltd.  ) 

Vol 

2, 

63, 

71 

actions  of  persons  unknown 

(Central  Fraser  Valley  Regional 

District) 

Vol 

4, 

57 

(City  of  Quesnel) 

Vol 

4, 

393 

(Cloverdale  Paint  & Chemicals 

Ltd. ) 

Vol 

4, 

82, 

84 

85, 

88 
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all  reasonable  care  taken 

(Prince  George  Wood  Preserving  Ltd.) 

availability  of  better  methods 

(Crown  Zellerbach  Properties  Ltd.) 

by  government  inspector 
(MacPherson) 


Vol 

5, 

413 

Vol 

4, 

117 

Vol 

3, 

329 

compliance  with  federal  government 
assured  where  provincial  government 
hired  federal  personnel  to  eversee 
proj  ect 


(Ministry  of  Transport  & Jaemar) 

Vol 

5, 

291 

compliance  with  government  directive 
(Western  Forest  Industries  Ltd.) 

Vol 

2, 

269 

(B.  & B.  Contracting  Ltd.) 

Vol 

3, 

338 

compliance  with  one  department,  but 
no  permit  obtained  from  other 
relevant  department 
(McEwen) 

Vol 

5, 

252, 

269 

custom 

(Hall's  Refrigeration  Ltd.) 

Vol 

4, 

247 

defence  in  private  prosecution 
(Cyanamid  Canada  Ltd.) 

Vol 

3, 

151 

defence  of 

(MacMillan  Bloedel  Industries) 

Vol 

1, 

part 

1. 

defence  of,  in  habitat  prosecutions 

(Prince  George  Wood  Preserving  Ltd) 

Vol 

5, 

413 

delay  & failure  to  obtain  outside 
expertise 
(Suncor  Inc.) 

Vol 

4, 

409 

deleterious  substance  from  other  sources 
(Jack  Cewe  Ltd.) 

Vol 

4, 

271 

de  minimis,  applicability  of 
(McEwan) 

Vol 

5, 

252, 

269 

(McIntyre  Mines  Ltd.) 

Vol 

2, 

125 

(Western  Forest  Industries  Ltd.) 

Vol 

2, 

269 

(Richmond  Plywood  Corp.  Ltd.) 

Vol 

3, 

125, 

129 

de  minimis  doctrine 
(McKay  & Brown) 

Vol 

4, 

300 
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drivers,  inexperience  of 


(Robinson's  Trucking  Ltd.) 

Vol 

4, 

399 

failure  to  enquire  as  to  fish  habitat 
(Forde) 

Vol 

3, 

312 

failure  to  exercise 

(Canadian  Cellulose  Co.  Ltd.) 

Vol 

2, 

111 

(Standard  Oil  Co.  of  B.C.  Ltd.) 

Vol 

1, 

part  2, 

failure  to  exercise  'more'  control 
over  accused's  operations 
(Jack  Cewe  Ltd.) 

Vol 

3, 

73 

failure  to  install  safety  device 
(Western  Pulp  Ltd.  Partnership) 

Vol 

4, 

479 

failure  to  provide  adequate  containment 
facilities  for  oil 
(Elf  Oil  Exploration  & Production 
Canada  Ltd . ) 

Vol 

2, 

27 

to  take  heed  of  warning 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

3, 

107 

failure  to  take  reasonable  precautions 
(Gulf  of  Georgia  Towing  Co.  Ltd.) 

Vol 

2, 

160  ,252 

(Canadian  Industries  Ltd.) 

Vol 

3, 

8,  38 

failure  to  take  remedial  action 
(Canadian  Forest  Products  Ltd) 

Vol 

3, 

63 

facilities  for  oil 

(Elf  Oil  Exploration  & Production  Ltd.) 

1 Vol 

2, 

27 

foreseeability  of  event 

(Canadian  Pacific  Transport  Co.  Ltd.) 

Vol 

2, 

209 

generally 

(North  Arm  Transportation  Co.  Ltd.) 

Vol 

2, 

63,  71 

hiring  experts 

(City  of  Merritt  & B and  E 
Refrigeration  Co.  Ltd.) 


Vol  4, 


311 
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hiring  federal  officials  to  oversee 
proj  ect 

(Ministry  of  Transportation  and 
Highways,  Southwest  Contracting 
Ltd,  and  Jaemar  Construction 


Co.  Ltd.) 

Vol 

5, 

291 

human  error 

(Crown  Forest  Products  Ltd) 

Vol 

5, 

26  , 

35 

inadequacy  of  clean  up 
(Suncor) 

Vol 

3, 

270 

inconclusive  cause  for  offence 
(District  of  Chilliwack) 

Vol 

5, 

38, 

43 

knowledge  & consent  of  person  in  charge 
(Panarctic  Oils  Ltd.) 

Vol 

3, 

420 

inexperience  of  accused 
( Suncor  Inc . ) 

Vol 

4, 

409 

inspection  procedures,  inadequacy  of 
(Texaco  Canada  Ltd.) 

Vol 

2, 

215 

lack  of  continuous  supervision 

(Elf  Oil  Exploration  & Production  Ltd.) 

1 Vol 

2, 

27 

lack  of  governmental  permission 
(Canpbell  River  Lodge  Ltd.) 

Vol 

3, 

303 

lack  of  inspection  system 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

3, 

84 

lack  of  knowledge  of  presence  of  fish 
(Hughes  & Van  Straten) 

Vol 

4, 

268 

lack  of  policy 

(Western  Pulp  Ltd.  Partnership) 

Vol 

4, 

479 

meaning  of 

(Canadian  Forest  Products) 

Vol 

2, 

168 

(Standard  Oil  Co.  of  B.C.  Ltd.) 

Vol 

1, 

part 

2, 

mistake  of  fact 

(MacCabe,  William) 

Vol 

3, 

80 

not  the  sole  criterion  for 
establishing  the  defence 
(Prince  George  Wood  Preserving  Ltd) 


41A 


Vol  5, 


413 
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natural  phenomenon 


(District  of  Chilliwack) 

Vol 

5, 

38, 

43 

non- appreciation  of  extent  of  damage 
(Hodgson) 

Vol 

4, 

252 

period  of  time  in  which  exercised 

(Canada  Tungsten  Mining  Corp.  Ltd.) 

Vol 

1, 

part  2, 

prior  negligent  conduct 

(Canadian  Pacific  Ltd.) 

Vol 

2, 

99 

protecting  elderly  parents 
(K.O.  Milaster) 

Vol 

3, 

403 

significant  attempt  to  comply  with 

instructions  by  government  inspector 
(MacPherson) 

Vol 

3, 

329 

standard  of  care 

(C.I.P.  Inc  & Seaspan  International 
Ltd) 

Vol 

5, 

12, 

22 

system  design  error 

(Crown  Forest  Products  Ltd) 

Vol 

5, 

26, 

35 

tacit  approval  by  officials 

(Crown  Zellerbach  Properties  Ltd.) 

Vol 

4, 

117 

unf orseeabili ty  of  event 

(Allard  Contractors  Ltd.) 

Vol 

3, 

214 

(Reid  Crowther  & Partners  Ltd  and 

Grosvenor  International  Canada  Ltd.) 

Vol 

5, 

476 

unknown  cause  of  spill 

(Crossley  Karastan  Carpet  Mills  Ltd.) 

Vol 

3, 

253 

vandalism,  being  cause  of  offence 
(Tahsis  Co . Ltd . ) 

Vol 

3, 

383 

when  due  diligence  denied 

(North  Arm  Transportation  Ltd.) 

Vol 

2, 

63  , 

71 

58A 

75A 


Evidence 

acceptance  of  alternative  explanation 
by  accused 

(Doman  Forest  Products  Ltd.) 


Vol  3,  326 
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accuracy  of  water  samples  doubted 
(Garden  Province  Meats  (No.  2) 

admissions  by  accused's  employees 

(Rayonier  Canada  Ltd.  v The  Queen) 

agency 

(Rayonier  Canada  Ltd.  v The  Queen) 

availability  of  better  testing  methods 
(Westmin  Resources  Ltd.) 

compellability,  employee  of  accused 
corporation 

(Canadian  Pacific  Ltd.) 

deleterious  effect,  failure  to  prove 
(Callaghan) 

(MacMillan  Bloedel  Industries) 
(Reichtold  Chemicals  (Canada)  Ltd.) 

deleterious  nature  of  chemical,  proof  of 
(B.C.  Forest  Products  Ltd.) 

deleterious  nature  of  deposit  unproven 
(Great  Canadian  Oil  Sands  Ltd.) 

dismissal  for  lack  of 
(MacPherson) 


Vol 

5, 

122 

Vol 

2, 

195 

Vol 

2, 

195 

Vol 

4, 

487 

Vol 

2, 

99 

Vol 

1, 

part 

1, 

11 

Vol 

1, 

part 

Ir 

22 

Vol 

1, 

part 

2, 

lA 

Vol 

1, 

part 

2, 

81A 

Vol 

2, 

105, 

108 

Vol 

3, 

329 

expert  opinion,  when  not  possible  to 
conduct  tests 

(Canadian  Cellulose  Ltd.)  Vol  2,  111 

failure  to  prove  beyond  reasonable  doubt 

(Fishery  Products  Ltd.)  Vol  3,  370 

finding  of  fact,  whether  sufficient 
evidence 

(Tahsis  Co.  Ltd.)  Vol  3,  302 


identification  of  parties 

(Blue  Lagoon  Enterprises  Ltd.)  Vol  4,  7 

laboratory  tests,  to  be  consistent  with 
present  species  of  fish 
(Great  Canadian  Oil  Sands  Ltd.) 


Vol  2,  105,  108 
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"no  evidence"  motion 


(Cloverdale  Paint  & Chemical 

Ltd.  ) 

Vol 

4, 

82,  84 

85,  88 

"oil  & grease"  tests 

(Suncor  Inc.) 

Vol 

4, 

409 

onus  of  proof 

(Pacific  Logging  Co.  Ltd,  v 

The  Queen) 

Vol 

1, 

part  1, 

photographic  evidence 

(Chet  Construction  Ltd.) 

Vol 

4, 

71 

proof  by  crown 

( Suncor  Inc . ) 

Vol 

4 , 

409 

proof  of  deleterious  substance 

(Chew  Excavating  Ltd.) 

Vol 

2, 

163 

reliability  of  tests  (Clean  Air 

Act) 

(Canada  Metal  Co.  Ltd.) 

Vol 

4, 

26 

statement  by  unidentified  person  to 

a witness 

(Canadian  Pacific  Ltd.) 

Vol 

2, 

99 

unsatisfactory 

(Hughes  & Van  Straten) 

Vol 

4, 

268 

wording  of  information 

(B.C.  Railway  Company) 

Vol 

4, 

18 

Exploration 

(Canadian  Marine  Drilling  Ltd) 

Vol 

4, 

35 

(Gulf  Canada  Corporation) 

Vol 

4, 

237 

(Placer  Developments  Ltd.) 

Vol 

4, 

366 

Farming 

(Callaghan) 

Vol 

1, 

part  1, 

(Connor  Farms  Ltd) 

Vol 

2, 

23 

(Peters) 

Vol 

4, 

475 
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Fish 

creation  of  habitat  by  accused 


(Richmond  Plywood  Corporation  Ltd.) 

Vol 

3, 

129 

definition 

(Stearns  Roger  Engineering) 

Vol 

1, 

part 

1, 

1,3 

deleterious  to 

(Stearns  Roger  Engineering) 

Vol 

1, 

part 

1, 

1,3 

destruction  of 

(District  of  Chilliwack) 

Vol 

5, 

38,  - 

43 

eggs  of 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part 

2, 

13A 

(McTaggart ) 

Vol 

1, 

part 

1, 

8 

(Stearns  Roger  Engineering) 

Vol 

1, 

part 

1, 

1,3 

fry  of 

(Connor  Farms  Ltd.) 

Vol 

2, 

13 

habitat,  whether 

(Coulson  Prescot  Logging  Ltd.) 

Vol 

3, 

186, 

197 

(Forde) 

Vol 

3, 

312 

(Frazer  River  Harbour  Commission) 

Vol 

3, 

398 

(Hughes  & Van  Straten) 

Vol 

4, 

268 

, whether  destruction  of 

(Kilsey) 

Vol 

4, 

282 

quantity  of 

(Jordan  River  Mines  Ltd.) 

Vol 

1, 

part 

1, 

5 

spawning  grounds,  destruction  of 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part 

2, 

13A 

(McTaggart) 

Vol 

1, 

part 

1, 

8 

water  frequented  by 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part 

2, 

13A 

(West  Coast  Reduction  Ltd.) 

Vol 

1, 

part 

2, 

20A 

(Kirby) 

Vol 

2, 

13 

water  frequented  by,  meaning  of 

(MacMillan  Bloedel  (Alberni)  Ltd.) 

Vol 

2, 

176, 

182 

(Suncor  Ltd.) 

Vol 

4, 

409 

water  frequented  by,  onus  of  proof 

(McCain  Foods  Ltd.) 

Vol 

4, 

300 
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Fish  habitat 


alteration  of 
(Belliveau) 


Vol  5,  1,  6 


alteration  of,  meaning  of 

(Douglas  Lake  Cattle  Co.  Ltd) 

degree  of  specificity  required  in  the 
information 

(ITT  Industries  Ltd  and  Frank  Beban 
Logging  Ltd) 

destruction  of,  by  building  a dam 
(Kostuch  V.  Kowalski) 

(Re  Oldman  River) 


Vol  5,  47 


Vol  5,  186 

Vol  5,  217 

Vol  5,  329,  351,  530 


destruction  of,  by  depositing  gravel  and 
coarse  sand 

(McEwen)  Vol  5,  252,  269 


destruction  of,  by  drawing  large  volumes 
of  water 

(District  of  Chilliwack)  Vol  5,  38,  43 


destruction  of,  by  excavations 

(Belliveau)  Vol  5,  1,  6 

destruction  of,  by  removal  of  vegetation 

(District  of  Chilliwack)  Vol  5,  38,  43 


destruction  of,  by  siltation  as  a result 
of  drawdown  of  water  from  a headpond 
(Jancal  Power  Ltd)  Vol  5,  207 

destruction  of,  by  siltation  from  road 
construction 

(Ministry  of  Transportation  and 

Highways,  Southwest  Contracting  Ltd, 

and  Jaemar  Construction  Co.  Ltd)  Vol  5,  291 

destruction  of,  by  stream  diversion 

(Lawrence)  Vol  5,  235 

destruction  of,  damages  for  pure 
economic  loss 

(Hope  Point  Fishing  Co.  & Gagnier, 
and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 
Products  Ltd) 


Vol  5,  140 
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destruction  of,  meaning  of 
(Douglas  Lake  Cattle  Co. 

disruption  of,  meaning  of 
(Douglas  Lake  Cattle  Co. 

flow  of  water,  and 

(Douglas  Lake  Cattle  Co. 

meaning  of 

(District  of  Chilliwack) 


Ltd) 

Vol 

5, 

47 

Ltd) 

Vol 

5, 

47 

Ltd) 

Vol 

5, 

47 

Vol 

5, 

38,  43 

Fisheries 


destruction  of,  damages  for  pure 
economic  loss 

(Hope  Point  Fishing  Co.  & Gagnier, 
and  the  Attorney  General  (intervenor) 
V.  Canadian  Forest  Products  Ltd) 

meaning  of 

(Connor  Farms  Ltd.) 

(MacMillan  Bloedel  Ltd.) 


non- commercial 

(Cyanamid  Canada  Ltd.) 


sporting  value 
(Bell) 

(MacMillan  Bloedel  Ltd.) 


Vol  5,  140 

Vol  2,  33 

Vol  3,  257,  459 

Vol  3,  151 

Vol  4,  4 
Vol  3,  257 


Fish  Kills 

oxygen  depletion,  resulting  from 

(Columbia  Cellulose  Co.  Ltd.)  Vol  2,  1 


Fish-ways 

obstruction  of 
(Belliveau) 


Vol  5,  1,  6 


Fluorspar  concentrating  mill 
(St.  Lawrence  Fluorspar) 


Vol  5, 


503 
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Food 

(Fisheries  Products  Ltd)  Vol  3,  370 

(McCain  Foods  Ltd)  Vol  4,  300 

Forestry 

(Re  Forest  Protection  Limited  and  Guerin)  Vol  2,  139, 

229 


Fuel  storage 


(Northwest  Territories  Power  Corporation) 

Vol 

5, 

303, 

314 

(Shell  Canada  Products  Ltd) 

Vol 

5, 

511 

Gravel  washing 

(Allard  Contractors  Ltd) 

Vol 

3, 

214 

(Jack  Cewe  Ltd) 

Vol 

1. 

part 

1,  29 

Vol 

3, 

73, 

472 

Vol 

4, 

271 

(Norgaard  Ready  Mix  Limited) 

Vol 

2, 

26 

(MacMillan  Bloedel  Industries  Ltd) 

Vol 

1, 

part 

1,  22 

(Whonnock  Industries  Ltd) 

Vol 

3, 

324 

Information 

"day"  means  calendar  day 

(Garden  Province  Meats  (No.  1)) 

Vol 

5, 

102 

defective 

(Belliveau) 

Vol 

5, 

1,  6 

(Weyerhaueser  Ltd.) 

Vol 

1, 

part 

2 , 9A 

identified  on  the  information 

(Garden  Province  Meats  (No.  2)) 

Vol 

5, 

122 

degree  of  specificity  required 

(ITT  Industries  Ltd  and  Frank  Beban 

Logging  Ltd) 

Vol 

5, 

186 

Landfill 

(Crown  Zellerbach  Properties  Ltd) 

(Reid  Crowther  & Partners  Ltd  and 

Vol 

3, 

84, 

107 

Grosvenor  International  Canada  Ltd) 

Vol 

5, 

476 

Leachate 

(District  of  North  Vancouver) 

Vol 

3, 

183, 

185 
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(Township  of  Richmond)  Vol  3,  390,  467 

Liability 
absolute 

(Jordan  River  Mines  Ltd.)  Vol  1,  part  1,  5 

agent 

(City  of  Merritt  & Band  E 
Refrigeration  Co.  Ltd.) 

(Kirby) 

civil,  damages  for  pure  economic  loss  in 
pollution  cases 

(Hope  Point  Fishing  Co.  & Gagnier, 
and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 


Products  Ltd) 

Vol 

5, 

140 

common  law,  at 

(The  Ship  "Erawan") 

Vol 

3, 

345 

Vol  4,  311 
Vol  2,  13 


contractor 

(Campbell  River  Lodge  Ltd.)  Vol  3,  303 

(Reid  Crowther  & Partnerss  Ltd.  and 
Grosvenor  International  Canada  Ltd.)  Vol  5,  476 

employee 

(Kirby)  Vol  2,  13 


measuring  techniques,  by  Crown 
(Suncor  Inc . ) 


Vol  4,  409 


private  nuisance 

(The  Ship  "Erawan") 

ship  owners  of 

(The  Ship  "Erawan") 

strict  liability 

(MacMillan  Bloedel  Ltd.) 

subcontractor's  negligence 

(Placer  Developments  Ltd.) 

vicarious 

(C.I.P.  Inc  & Seaspan  International 
Ltd) 

(Crown  Forest  Products  Ltd) 


Vol  3,  345 

Vol  3,  345 

Vol  1,  part  2,  95A 

Vol  4,  366 

Vol  5,  12,  22 
Vol  5,  26,  35 
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standard  of  care,  employer 

(C.I.P.  Inc  & Seaspan  International 


Ltd) 

Vol 

5. 

12,  22 

work  authorised  by  government  officials 
(F.T.  Contracting  Ltd.) 

Vol 

3, 

384 

Logging 

(B  & B Contracting  Ltd) 

Vol 

3, 

338 

(British  Columbia  Forest  Products  Ltd) 

Vol 

1, 

part  2,  81 

Vol 

3, 

166 

(Busat) 

Vol 

1, 

part  2,  90 

(Chet  Construction  Ltd) 

Vol 

4, 

71 

(Coulson  Prescott  Logging  Ltd) 

Vol 

3, 

186,  197 

(Crestbrook  Forest  Industries  Ltd) 

Vol 

2, 

198 

(Crown  Zellerbach) 

Vol 

3, 

405,  412 

(Crown  Zellerbach  Canada  Ltd) 

Vol 

4, 

128,  132, 

(F.  T.  Contracting  Ltd) 

Vol 

3, 

153 

384 

(Finning  Tractor  and  Equipment  Co  Ltd) 

Vol 

1, 

part  3,  5 

( Forde) 

Vol 

3, 

312 

(Fowler,  Dan) 

Vol 

2, 

35,  44,  52 

(Gulf  of  Georgia  Towing  Co  Ltd) 

Vol 

2, 

286 

160,  252 

(Hodgson) 

Vol 

4, 

251 

(ITT  Industries  and  Frank  Beban  Logging) 

Vol 

5, 

186 

(Jackson  Brothers  Logging  Co  Ltd) 

Vol 

3, 

377,  469 

(Kamloops  Pulp  and  Paper  Co.  Ltd) 

Vol 

1, 

part  2,  4 

(MacMillan  Bloedel  Industries  Ltd  (No.  2) 

Vol 

1, 

part  2,  95 

(MacMillan  Bloedel  Ltd) 

Vol 

3, 

, 257,  332, 

(McKay  and  Brown) 

Vol 

4, 

459 

304 

(Milaster) 

Vol 

3, 

403 

(North  Arm  Transportation  Co  Ltd) 

Vol 

2, 

63,  71 

(Northwest  Falling  Contractors  Ltd) 

Vol 

2, 

204,  296 

(Pacific  Logging  Company  Ltd) 

Vol 

1. 

part  1,  25 

(Pioneer  Timber  Co  Ltd) 

Vol 

2, 

279 

(R  V MacMillan  Bloedel  Industries  Ltd) 

Vol 

1, 

part  1,  22 

(Re  Riley  Creek  (Queen  Charlotte  Islands) 

Vol 

3, 

52,  58 

(Tahsis  Co  Ltd) 

Vol 

3, 

297,302 

(Western  Forest  Products  Limited) 

Vol 

2, 

269 

(Wilby  and  Smithaniuk) 

Vol 

3, 

374 

Liimber  dip  treating  (see  also  sawmill) 

(International  Forest  Products)  Vol  5,  159 
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Maintenance 


(Halls  Refrigeration  Ltd) 

Vol 

4, 

247 

(City  of  Merritt  & B and  E Refrigeration 

Co  Ltd) 

Vol 

4, 

35 

Manufacturing 

(Crossley  Karastan  Carpet  Mills  Ltd) 

Vol 

3, 

253 

Meat  processing 

(Garden  Province  Meats  No,  1,  No.  2) 

Vol 

5, 

102, 

122 

(West  Coast  Reduction  Ltd) 

Vol 

1, 

part 

2, 

20 

Mens  Rea 

(Canada  Tungsten  Mining  Corp.  Ltd.) 

Vol 

1, 

part 

2, 

58A 

75A 

(Churchill  Copper  Co.  Ltd.  S33(2)) 

Vol 

1, 

part 

1, 

17,19 

(Imperial  Oil  Co.  Ltd,  B.C.  Hydro) 

Vol 

1, 

part 

1, 

65A 

(Jordan  River  Mines  Ltd.) 

Vol 

1, 

part 

1, 

5 

(Kirby) 

Vol 

2, 

13 

(McTaggart  (S30) ) 

Vol 

1, 

part 

1, 

8 

knowingly  permiting  to  be  put. 

meaning  of 

(McIntyre  Mines  Ltd.) 

Vol 

2, 

125 

party  offender,  of 

(Imperial  Oil  Co.  Ltd,  B.C,  Hydro) 

Vol 

1, 

part 

1, 

65A 

Metal  plating 

(Enheat  Inc.) 

Vol 

4, 

205 

Mining 

(Byron  Creek  Collieries  Limited) 

Vol 

2, 

186 

(Canada  Tungsten  Mining  Corp.  Ltd) 

Vol 

1, 

part 

2, 

58, 

75 

(Cardinal  River  Coals  Ltd) 

Vol 

1, 

part 

2, 

13 

Vol 

1, 

part 

3, 

10 

(Carolin  Mines  Ltd.) 

Vol 

4, 

41,  - 

46 

(Churchill  Copper  Corporation  Ltd) 

Vol 

1, 

part 

1, 

17, 

(Cyprus  Anvil  Mining  Corporation  Ltd) 

Vol 

2, 

30,  : 

32 
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(Echo  Bay  Mines) 

Vol 

3, 

47 

(Equity  Silver  Mines  Ltd.) 

Vol 

3, 

372 

(Giant  Yellowknife  Mines  Ltd) 

Vol 

1, 

part  3, 

(Jordan  River  Mines  Ltd) 

(McIntyre  Mines  Ltd,  Underwood  McLellan 

Vol 

1, 

part  1, 

Associates  Ltd) 

Vol 

2, 

125 

(MacPherson) 

Vol 

3, 

329 

(New  Brunswick  Coal  Ltd) 

Vol 

4, 

317 

(Placer  Developments  Ltd) 

Vol 

4, 

366 

(United  Keno  Hill  Mines  Limited) 

Vol 

2, 

212 

(Westmin  Resources  Ltd) 

Vol 

4, 

487 

(St.  Lawrence  Fluorspar) 

Vol 

5, 

503 

Municipal 


(Central  Fraser  Valley  Regional  District) 
(City  of  Merritt  & B and  E Refrigeration 

Vol 

4, 

57 

Co  Ltd. 

Vol 

4, 

311 

(City  of  Quesnel) 

Vol 

4, 

393 

(District  of  North  Vancouver)  leachate 
(District  of  North  Vancouver)  sewage 

Vol 

3, 

183, 

185, 

overflow 

(Fraser  River  Harbour  Commission  & 

Vol 

3, 

233, 

249,  491 

Richmond  Landfill  Ltd)  Re:  Quesnel 

Vol 

4, 

223 

(Greater  Vancouver  Regional  District) 

Vol 

3, 

134 

(Township  of  Richmond) 

(Willis,  Cunliffe,  Tait  & Co.  and  Spring 

Vol 

3, 

390, 

467 

Point  Management  Ltd)  Re:  Quesnel 

Vol 

4, 

531 

Negligence 

(Hope  Point  Fishing  Co.  & Gagnier, 

and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 
Products  Ltd.) 

negligent  acts 
(Kirby) 

Nuisance 

(Hope  Point  Fishing  Co.  & Gagnier, 

and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 
Products  Ltd.) 


Vol  5,  140 

Vol  2,  13 

Vol  5,  140 


Lumber  dip  treating 
(Fraser  Surrey  Doclcs  Ltd) 


Vol  5,  94 
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Ocean  Dumping 


(Crown  Zellerbach  Canada  Ltd) 

(Gulf  Canada  Corporation) 

Vol 

Vol 

4, 

4, 

128,  132, 

153 

237 

Offences 

Arctic  Waters  Pollution  Prevention  Act 
(Le  Chene  No.  1) 

Vol 

4, 

67 

Chlor-alkali  Mercury  Effluent 

Regulations  (S.5) 

(FMC  of  Canada  Ltd.) 

Vol 

4, 

216 

Clean  Air  Act  S36 

(Petro- Canada  Inc.) 

Vol 

4, 

362 

Clean  Water  Act,  S4(8) (b) 

( Suncor  Inc . ) 

Vol 

3, 

264 

continuing  offences 

(Douglas  Lake  Cattle  Co.  Ltd) 

Vol 

5, 

47 

Department  of  Transport  Act 
(Re  Oldman  River) 

Vol 

5, 

329, 

351,  530 

deposit  & permiting  deposit  of 
deleterious  substances,  two  separate 
offences 

(Canadian  Pacific  Ltd.) 

Vol 

2, 

99 

employees,  by 

(MacMillan  Bloedel  Industries) 

(North  Arm  Transportation  Ltd.) 

Vol 

Vol 

1. 

2, 

part 

63,71 

1,  22 

without  knowledge  or  consent  of  employer 
(Imperial  Oil  Ltd.,  B.C.  Hydro) 

Vol 

1, 

part 

2 , 36A 
65A 

failure  to  maintain  adequate  flow  of 
water  in  creek 
(Connor  Farms  Ltd.) 

Vol 

2, 

23 

Fisheries  Act  S33.1(l)  who  can  make  a 
request 

(Brackendale  Estates  Ltd.) 

Vol 

3, 

109, 

122 

lead  emission  (Clean  Air  Act) 

(Canada  Metal  Co.  Ltd.) 

Vol 

4, 

26 
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multiple  charges 


(Douglas  Lake  Cattle  Co.  Ltd) 

Vol 

5, 

47 

obstructing  fishery  officer 

(K.O.  Milaster) 

Vol 

3, 

403 

Ocean  Dumping  Control  Act 

(Gulf  Canada  Corporation) 

Vol 

4, 

237 

(Panarctic  Oils  Ltd.) 

Vol 

3, 

420 

party  to 

(Imperial  Oil  Ltd.,  B.C.  Hydro) 

Vol 

1, 

part 

2, 

65A 

public  welfare  offence  (S33(2)) 

Fisheries  Act 

(Pioneer  Timber  Co.  Ltd.) 

Vol 

2, 

279 

seriousness  of 

(West  Coast  Reduction  Ltd.) 

Vol 

1, 

part 

2, 

20A 

strict  liability  (see  also  mens  rea) 

(Canada  Tungsten  Mining  Corp . Ltd.) 

Vol 

1. 

part 

2, 

58A 

75A 

(Imperial  Oil  Ltd.,  B.C.  Hydro) 

Vol 

1, 

part 

2, 

6 5A 

(MacMillan  Bloedel  Ltd.) 

Vol 

1, 

part 

2, 

95A 

(Standard  Oil  Co.  of  B.C.  Ltd.) 

Vol 

1, 

part 

2, 

41A 

wording  of  the  charge 

(North  Arm  Transportation  Ltd.) 

Vol 

2, 

71 

Oil 

(British  Yukon  Navigation  Co.  Ltd.) 

Vol 

2, 

55 

(C.I.P.A.  Industries  Ltd) 

Vol 

3, 

320 

(Captain  J.  Tindale) 

Vol 

1, 

part  2 , 

54 

(Elf  Oil  Exploration  and  Production 
Canada  Ltd) 

Vol 

2, 

27 

(Great  Canadian  Oil  Sands  Ltd) 

Vol 

2, 

105 

(Gulf  Canada  Corporation) 

Vol 

4, 

237 

(Imperial  Oil  Enterprises  Limited) 

Vol 

2, 

155 

(Imperial  Oil  Ltd,  B.C.  Hydro  & Power 
Authority 

Vol 

1. 

part  2, 

36, 

(Le  Chene  No.  1) 

Vol 

4, 

67 

65 

(Kirby) 

Vol 

2, 

13,  22 

(North  Arm  Transportation  Ltd) 

Vol 

4, 

328 

(Panarctic  Oils) 

Vol 

3, 

420,  429 

(Petro  Canada  Inc.) 

Vol 

4, 

362 

(Robinson's  Trucking  Ltd) 

Vol 

4, 

399 
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(Ship  "Erawan",  The) 

Vol 

3, 

345 

(Standard  Oil  Co.  of  B.C.  Ltd) 

Vol 

1, 

part 

2,  41 

(Suncor  Inc . ) 

Vol 

3, 

264, 

269, 

270 

Vol 

4, 

409 

(Texaco  Canada  Limited) 

Vol 

2, 

215 

Orders  (s.  41(2)  Fisheries  Act,  s.  130  CEPA) 
(see  also  sentencing) 


Order  requiring  federal  Fisheries  officials 
to  educate  townspeople 

(Mount  Pearl  Town  Council)  Vol  5,  298 

Order  to  publish  apology  in  local 
newspapers 


(Northwest  Territories 

Power  Corp . ) 

Vol 

5, 

303, 

314 

Order  to  restore  the  fish 
(McEwen) 

habitat 

Vol 

5, 

252, 

269 

Order  quahing  federal  Minister's 
approvals  and  requiring  EARP  Guidelines 
Order  federal  environmental  assessment 
review 

(Re  Rafferty- Alameda)  Vol  5,  425,  446,  451 

(Re  Oldman  River)  Vol  5,  329,  351,  530 


Permit 

deposit  of,  the 
meaning  of 

(Kirby)  Vol  2,  13 

requirement  for  federal  licence  under 
international  River  Improvements  Act, 
thus  EARP  Guidelines  Order  applies 

(Re  Rafferty  Alameda)  Vol  5,  425,  446,  451 

requirement  for  federal  licence  under 
Navigable  Waters  Protection  Act,  thus 
EARP  Guidelines  do  not  apply 
(Re  Oldman  River) 


Vol  5,  329,  351,  530 
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Procedure 


agent  of  provincial  attorney-general, 
whether  can  direct  stay  of  proceedings 
by  private  informant 


(Re  Riley  Creek) 

Vol 

3, 

52,  58 

approval/control  order 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56,  61,  63 

control  order/approval 

(E,  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56,  61,  63 

prescribed,  deviating  from 

(Irving  Pulp  & Paper  Ltd.  (No.l)) 

Vol 

2, 

78 

duplicity 

(Canadian  Pacific  Ltd.) 

Vol 

2, 

99 

information  defective 

(Canadian  Industries  Ltd.) 

Vol 

3, 

8,  30 

information,  sufficiency  of 

(Crestbrook  Forest  Industries  Ltd.) 

Vol 

2, 

198 

(Canadian  Industries  Ltd.) 

Vol 

2, 

304 

joint  charge 

(Northhwest  Falling  Contractors 

Ltd,  V.  The  Queen) 

Vol 

2, 

204,  296 

stay  of  proceedings 

(Kostuch  V.  Kowalski) 

Vol 

5, 

217 

striking  out  pleadings  in  pollution 
cases  (Hope  Point  Fishing  Co,  & 

Gagnier  and  the  Attorney  General 
of  Canada  (intervenor)  v. 

Canadian  Forest  Products  Ltd)  Vol  5,  140 

striking  out  pleadings,  standard 

(Hope  Point  Fishing  Co.  & Gagnier 
and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 

Products  Ltd)  Vol  5,  140 

uncontradicted  assertions  of  material 
facts 

(Crestbrook  Forest  Industries  Ltd.)  Vol  2,  198 

vagueness  or  uncertainty  of  place  & time 
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of  offence 


(Crestbrook  Forest  Industries  Ltd.) 

Vol 

2, 

198 

Property 

private  property  ownership 

(Blackham's  Construction  Ltd.) 

Vol 

Vol 

2, 

3, 

242 

2 

use  of  private  property 

(Richmond  Plywood  Corp . Ltd.) 

Vol 

3, 

129 

Prosecution 

abuse  of  process 

(Ontario  Ministry  of  the  Environment 
V.  E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

approval /control  order,  when 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

control  order/approval,  when 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

federal/provincial  immunity  from 
prosecution 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

inappropriate  use  of 

(Mount  Pearl  Council) 

Vol 

5, 

298 

private  prosecution 

(Kostuch  V.  Kowalski) 

Vol 

5, 

217 

provincial/federal  immunity  from 
prosecution 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

stay  of  proceedings 

(Kostuch  V.  Kowalski) 

Vol 

5, 

217 

unfairness  of 

(E.  B.  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56, 

61, 

63 

Pulp  and  Paper 


(Canadian  Cellulose  Limited) 
(Canadian  Forest  Products  Ltd) 


Vol  2,  111,  256 
Vol  2,  168 
Vol  3,  63,  162 
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(Columbia  Cellulose  Co.  Ltd) 

Vol 

1, 

part 

3, 

21 

Vol 

2, 

1 

(Crown  Forest  Products  Ltd) 

Vol 

5, 

326, 

35 

(E.  B,  Eddy  Forest  Products  Ltd) 

Vol 

5, 

56,  1 

61, 

63 

Vol 

2, 

1 

(Enso  Forest  Products  Ltd  & West  Fraser 

Mills  Ltd) 

Vol 

4, 

212 

(Irving  Pulp  and  Paper  Ltd  (No.  1) 

Vol 

2, 

78 

(Irving  Pulp  and  Paper  Ltd  (No.  2) 

Vol 

2, 

82 

(MacMillan  Bloedel  (Alberni)  Limited) 

Vol 

2, 

176  , 

182 

(MacMillan  Bloedel  Industries  Ltd  (No.  1) 

Vol 

1, 

part 

2, 

92 

(MacMillan  Bloedel  Ltd) 

Vol 

3, 

335 

Vol 

4, 

294 

(Rayonier  (Canada)  Ltd) 

Vol 

1, 

part 

2, 

25 

Vol 

2, 

195 

(Tahsis  Company  Ltd) 

Vol 

3, 

383 

(Western  Pulp  Limited  Partnership) 

Vol 

4 , 

479 

Railway 

(British  Columbia  Railway  Company) 

Vol 

4, 

18 

(Canadian  Pacific  Limited) 

(Canadian  Pacific  Transport  Co.  Ltd 

Vol 

2, 

99 

& Canadian  Pacific  Limited) 

Vol 

2, 

209 

Remedies 

certiorari 

(Re  Raf ferty- Alameda) 

Vol 

5, 

425, 

446 

, 451 

damages,  for  pure  economic  loss  in 

pollution  cases 

(Hope  Point  Fishing  Co.  & Gagnier, 

and  the  Attorney  General  of  Canada 
(intervenor)  v.  Canadian  Forest 
Products  Ltd.) 

Vol 

5, 

140 

injunctive  relief 

(Churchill  Copper  Co.  Ltd.) 

Vol 

1, 

part 

1, 

19 

(Federative  Co-operative  Ltd.) 

Vol 

1, 

part 

3, 

7A 

(West  Coast  Reduction  Ltd.) 

Vol 

1, 

part 

2, 

20A 

when  not  ordered 

(Cardinal  River  Coals  Ltd.) 

Vol 

1, 

part 

3, 

lOA 

(Columbia  Cellulose  Ltd.) 

Vol 

2, 

1 

(Irving  Pulp  & Paper  Ltd.  (No.  2) 

Vol 

2, 

82 
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injunctive  relief  in  private  prosecution 
(Greater  Vancouver  Regional  District) 

interlocutory  mandatory  injunction, 
within  question  whether  legislation 
is  ultra  vires 

(A.G.  of  Canada  v Aluminium  Co.  of 
Canada  Ltd . ) 

mandamus 

(Re  Rafferty- Alameda) 

Road  construction 

(Kamloops  Pulp  and  Paper  Co.  Ltd.) 
(MacMillan  Bloedel  Industries  Ltd) 
(Ministry  of  Transportation  & Highways 
Southwest  Contracting  Ltd,  & Jaemar 
Construction  Co.  Ltd.) 


Sawmills 

(C.I.P.A.  Industries  Ltd) 

(C.I.P.  Inc.) 

(Crown  Forest  Industries  Ltd) 
(Doman  Forest  Products  Ltd) 

(Downie  Street  Sawmills  Ltd) 
(Federated  Co-operative  Ltd) 
(Imp-pac  Lumber  Ltd) 

(K.  P.  Wood  Products  Co.  Ltd.) 
(Mainland  Sawmills  Ltd) 

(Richmond  Plywood  Corporation  Ltd) 
(Weyerhaeuser  Ltd) 

(Whonnock  Lumber  Co.  Ltd.) 


Secondary  lead  smelting 

(Canada  Metal  Company  Limited,  The) 


Sentencing 

absence  of  previous  convictions 
(American  Can  of  Canada  Ltd.) 
(Canadian  Cellulose  Co.  Ltd.) 
(United  Kino  Hill  Mines  Ltd.) 


Vol  3,  134 


Vol 

3, 

59 

Vol 

5, 

425, 

Vol 

1, 

part 

Vol 

1, 

part 

Vol 

5, 

291 

Vol 

4, 

79 

Vol 

4, 

75 

Vol 

4, 

113 

Vol 

3, 

326 

Vol 

3, 

315, 

Vol 

1, 

part 

Vol 

3, 

141 

Vol 

1, 

part 

Vol 

5, 

243 

Vol 

3, 

125, 

Vol 

1, 

part 

Vol 

1, 

part 

Vol 

3, 

447, 

Vol 

4, 

26 

Vol 

2, 

121 

Vol 

2, 

256 

Vol 

2, 

212 

318 


129 


451 
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absolute  discharge 
(McKay  & Brown) 

actual  instructions  to  dump  deleterious 
substance 

(Tufcoat  Sealcoating  Ltd.) 

accused  not  being  only  cause  of  offence 
(Gonder  & Sons  Ltd.) 
adverse  weather  conditions 
(Kirby) 

amount  of  oil  spill 

(British  Yukon  Navigation  Co.  Ltd.) 

cease  operations,  order  to 

(West  Coast  Reduction  Ltd.) 

change  of  corporate  ownership  not  a 
mitigating  factor 

(Northwest  Territories  Power  Corp . ) 

conditional  discharge 
(Kelsey) 

(McEwen) 

inappropriate  for  municipalities 
(Mount  Pearl  Council) 

considerations  when  private  prosecution 
(Greater  Vancouver  Regional  District) 

co-operation  by  accused 

(Fraser  River  Harbour  Commission) 

co-operation  of  defendants 

(Elf  Oil  Exploration  & Production 
Canada  Ltd . ) 

corporate  rehabilitation 

(Westmin  Resources  Ltd.) 

costs  of  meeting  environmental  officials' 
demands 

(McCain  Foods  Ltd.) 

damage  to  spawning  ground 

(Whonnock  Lumber  Co.  Ltd.) 


Vol  4,  300 

Vol  4,  477 

Vol  4,  235 
Vol  2,  13 

Vol  2,  55 

Vol  1,  part  2, 

Vol  5,  303,  314 


Vol  4,  282 
Vol  5,  252,  269 


Vol  5,  298 

Vol  3,  134 

Vol  4,  223 

Vol  2,  27 

Vol  4,  487 

Vol  4,  300 


20A 


Vol  1,  part  3,  lA 
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delay  in  rectification 

(K.P.  Wood  Products  Ltd.) 

delissance 

(Canadian  Forest  Products  ltd.) 
(Imp-Pac  Lumber  Ltd.) 

desire  to  make  profit  by  accused 
(B.  C.  Forest  Products  Ltd.) 

deterrence 

(Crown  Forest  Industries  Ltd.) 

(Cyprus  Anvil  Mining  Corp.  Ltd.) 
(Giant  Yellowknife  Mines  Ltd.) 
(Imp-Pac  Lumber  Ltd.) 

(International  Forest  Products  Ltd) 
(Mainland  Sawmills  Ltd.) 

(New  Brunswick  Coal  Ltd.) 

(Western  Stevedoring  Co.  Ltd.) 

deterrence,  specific  and  general 
(Fraser  Surrey  Docks  Ltd) 

error  in  judgement 

(Columbia  Cellulose  Co.  Ltd.) 

excessive  fines,  whether 

(The  Corporation  of  District  of 
North  Vancouver) 

factors 

(Canadian  Pacific  Ltd.) 

(R  V C.I.P.A.  Industries  Ltd.) 
(Queenstake  Resources  Ltd) 

(St.  Lawrence  Flourspar) 

(Suncor) 

improper  judicial  notice  of  social 
context 

(Oxford  Frozen  Foods) 
factors  which  mitigate  sentence 


Vol 

1, 

part 

Vol 

3, 

63 

Vol 

3, 

141 

Vol 

3, 

168 

Vol 

3, 

63 

Vol 

4, 

113 

Vol 

2, 

30 

Vol 

1, 

part 

Vol 

3, 

141 

Vol 

5, 

159 

Vol 

5, 

243 

Vol 

4, 

317 

Vol 

3, 

202 

Vol  5,  94 

Vol  1,  part 


Vol 

3, 

185 

Vol 

2, 

99 

Vol 

4, 

79 

Vol 

5, 

421 

Vol 

5, 

503 

Vol 

3, 

270 

Vol  5,  384, 


3, 


3, 


3, 


395 


responsibility 

(International  Forest  Products  Ltd.) 


Vol  5,  159 
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2A 


25A 


21A 


factors  which  do  not  mitigage  sentence 
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past  government  leniency  with 
corporation 

(Northwest  Territories  Power 
Corporation) 

long  term  compliance  with  provincial 
statutory  requirements 
(Oxford  Frozen  Foods) 

failure  to  apply  recommendations  of 
Environment  Canada 
(Canadian  Pacific  Transport  Ltd.) 

failure  to  bring  charges  until  after 
legislation  amended 
(Columbia  Cellulose  Co.  Ltd.) 

failure  to  comply  with  instructions  of 
the  Department  of  the  Environment 
(G . I . Webster) 

( Shelly) 

failure  to  inspect,  by  government 
officials 

(Placer  Developments  Ltd.) 

fairness  of  witnesses 

(Elf  Oil  Exploration  & Production 
Canada  Ltd . ) 

familiarity  breeds  indifference 
(Island  Industrial  Chrome  Ltd) 

fine,  whether  too  low 

(MacMillan  Bloedel  Ltd.) 

fines 

for  large  corporations 
(Shell  Canada  Products  Ltd.) 

foreseeability  of  event 

(Canadian  Pacific  Transport  Ltd.) 

futility  of  enquiry  as  a mitigating 
factor 

(City  of  Merritt  & Band  E 
Refrigeration  Co.  Ltd.) 


Vol  5,  303, 

Vol  5,  384, 

Vol  2,  209 

Vol  2,  1 

Vol  3,  170, 
Vol  3,  70 

Vol  4,  366 

Vol  2,  27 

Vol  5,  163 

Vol  3,  335 

Vol  5,  510 

Vol  2,  209 


314 


395 


174 


Vol  4,  311 
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guilty  plea  as  a mitigating  factor 

(American  Can  of  Canada  Ltd.)  Vol  2,  121 

(FMC  of  Canada  Ltd.)  Vol  4,  216 

guilty  plea  not  a mitigating  factor 
(Cyprus  Anvil  Mining  Corp . Ltd. 

V.  The  Queen)  Vol  2,  32 


human  error 

(Imp-Pac  Lumber  Ltd.)  Vol  3,  141 

ignorance  of  the  law 

(Federative  Co-operative  Ltd.)  Vol  1,  part  3,  7A 

independent  contractor,  of 

(C.I.P.  Inc.  & Seaspan  International 


Ltd) 

Vol 

5, 

12, 

22 

individual  contractor 

(Campbell  River  Lodge  Ltd.) 

Vol 

3, 

303 

injunction  to  refrain  from  dumping 
(Federative  Co-operative  Ltd.) 

Vol 

1, 

part 

3,  7A 

joint  submissions 

(Jancal  Power  Ltd) 

Vol 

5, 

207 

jurisdiction  on  appeal  from  sentence 
(Oxford  Frozen  Foods) 

Vol 

5, 

384, 

395 

knowledge  of  risk 

(Equity  Silver  Mines  Ltd.) 

Vol 

3, 

372 

lack  of  devastating  effect  on  fish 
habitat 

(Wilby  & Smithaniuck) 

Vol 

3, 

374 

lack  of  negligent  conduct 

(United  Keno  Hill  Mines  Ltd.) 

Vol 

2, 

212 

limited  co-operation 

(Irving  Pulp  & Paper  Ltd.  (No. 2)) 

Vol 

2, 

82 

long  history  in  business 

(Whonnock  Industries  Ltd.) 

Vol 

3, 

324 

minimal  damage 
(Belliveau) 

Vol 

5, 

1,  6 

mitigating  circumstances 

(Canada  Tungsten  Mining  Corp.  Ltd.) 

Vol 

1, 

part 

2,  75A 

(Cyanamid  Canada  Inc.) 

Vol 

3, 

151 
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(The  Corporation  of  District  of  North 


Vancouver) 

Vol 

3, 

183 

mitigating  factors 

(C.I.P.  Inc.  Sc  Seaspan  International 
Ltd) 

Vol 

5, 

12, 

(FMC  of  Canada  Ltd.) 

Vol 

4, 

216 

(Fraser  Surrey  Docks  Ltd) 

Vol 

5, 

94 

(Gulf  Canada  Corporation) 

Vol 

4, 

237 

(MacMillan  Bloedel  Ltd.) 

Vol 

4, 

294 

multiple  convictions 
(Jack  Cewe  Ltd.) 

Vol 

3, 

472 

municipality,  as  accused 
(City  of  Quesnel) 

Vol 

4, 

393 

non- commercial  venture 
(City  of  Quesnel) 

Vol 

4, 

393 

non-deliberate  dumping  of  deleterious 
substance 
(Peters) 

Vol 

4, 

475 

non-deliberate  occurrence 

(Enso  Forest  Products  Ltd.) 

Vol 

4, 

212 

officials  setting  requirements  not  in 
compliance  with  legislation 
(Rayonier  Canada  Ltd.) 

order  refraining  accused  from  further 
dumping  of  deleterious  substances 
( Peters ) 

order  to  implement  training  programme 
& supervision 

(Dounie  Street  Sawmill  Ltd.) 

order,  to  prepare  a manual 

(Placer  Developments  Ltd.) 

oversight,  whether,  by  accused 

(Willis,  Cunliffe,  Tait  & Co.) 

prevention 

(Crown  Forest  Products  Ltd) 


Vol  1,  part  2,  2 

Vol  4,  475 

Vol  3,  318 

Vol  4,  366,  389 

Vol  4,  531 


Vol  5,  26,  35 
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previous  convictions 

(Canadian  Forest  Products  Ltd.) 
(Panarctic  Oils  Ltd.) 

previous  warning 

(Tufcoat  Sealcoating  Ltd.) 

primary  responsibility  of  defendants  not 
diminished  by  approval  of  government 
officials 

(Cyprus  Anvil  Mining  Corp . Ltd.) 


principles  of 

(Cardinal  River  Coals  Ltd.) 
(Churchill  Copper  Co.  Ltd.) 
(Echo  Bay  Mines  Ltd.) 
(MacMillan  Bloedel  Industries) 
(West  Coast  Reduction  Ltd.) 
(Whonnock  Lumber  Co.  Ltd.) 


principles  of,  where 
system  already  in 
(The  Corporation 
Vancouver) 


planned  & costly 
place 

of  District  of  North 


probation 

(Kelsey) 

probation  where  accused  is  a corporation 
(Island  Industrial  Chrome) 

(Panarctic  Oils  Ltd.) 

prompt  action  by  accused 

(Canadian  Marine  Drilling  Ltd.) 

protecting  the  environment  of  the  north 
(Le  Chene  No.  1) 

protection  of  society 

(Westmin  Resources  Ltd.) 

reduction  of  fines 

(Brackendale  Estates  Ltd.) 

remedial  action 

(British  Yukon  Navigating  Co.  Ltd.) 
(Finning  Tractor  and  Equipment 
Co.  Ltd.) 

(Norgaard  Ready  Mix  Ltd.) 


Vol 

3,  162 

Vol 

3,  429 

Vol 

4,  477 

Vol 

2, 

30 

Vol 

1, 

part 

2, 

13A 

Vol 

1. 

part 

1, 

19 

Vol 

3, 

47 

Vol 

1, 

part 

2, 

95A 

Vol 

1, 

part 

2, 

20A 

Vol 

1, 

part 

3, 

lA 

Vol 

3, 

233, 

249 

Vol 

4, 

282 

Vol 

5, 

163 

Vol 

3, 

429 

Vol 

4, 

35 

Vol 

4, 

67 

Vol 

4, 

487 

Vol 

3, 

482 

Vol 

2, 

55 

Vol 

1, 

part 

3,  5A 

Vol 

2, 

26 
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expenditure  of  large  sums  of  money 


(Giant  Yellowknife  Mines  Ltd.) 

Vol 

1, 

part 

remedial  order 

(Adams) 

Vol 

4, 

1 

(C.I.P.  Inc.) 

Vol 

4, 

75 

(Enheat  Inc.) 

Vol 

4, 

205 

(Jackson  Brothers  Logging  Co.  Ltd.) 

Vol 

3, 

469 

remedial  order  when  refused 

(Chet  Construction  Ltd.) 

Vol 

4, 

71 

remedial  orders,  generally 

(Robinson's  Trucking  Ltd.) 

Vol 

4, 

399 

single  incident 

(British  Yukon  Navigation  Co.  Ltd.) 

Vol 

2, 

55 

size  of  company  as  a mitigating  factor 

(City  of  Merritt  & Band  E 

Refrigeration  Co.  Ltd.) 

Vol 

4, 

311 

(Goodland  Developments  Ltd.) 

Vol 

4, 

225 

size  of  defendent  company 

(Norguard  Ready  Mix  Ltd.) 

Vol 

2, 

26 

(Cyprus  Anvil  Mining  Corp.  Ltd.) 

Vol 

2, 

30 

small  business 

(Island  Industrial  Chrome) 

Vol 

5, 

163 

suspended 

(Blue  Lagoon  Enterprises  Ltd.) 

Vol 

4, 

7 

(Mainland  Sawmills  Ltd.) 

Vol 

5, 

243 

suspended,  ignorance  of  the  law 

(Sanchez) 

Vol 

3, 

256 

test  case 

(Blue  Lagoon  Enterprises  Ltd.) 

Vol 

4, 

7 

token  fine 

(Adams) 

Vol 

4, 

1 

Sewage 


, 25A 


(District  of  North  Vancouver) 


Vol  3,  233,  249, 
491 
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Shipping 


(Captain  J.  Tindale) 

Vol 

1, 

part 

(Le  Chene  No.  1) 

Vol 

4, 

67 

(Ship  "Erawan",  The) 

Vol 

3, 

345 

Standard  of  Care 


prior  government  leniency  with 
corporation  will  not  reduce  corporate 
standard  of  care 

(Northwest  Territories  Power  Corp . 
(Imperial  Oil,  B.C.  Hydro) 

(Kirby) 

Statutory  interpretation 

"area  of  federal  responsibility" 

(Re  Rafferty- Alameda) 

(Re  Oldman  River) 

"day",  meaning  of,  under  s.  33(6) 
Fisheries  Act 

(Garden  Province  Meats  (No.  1)) 

"moderate"  equated  with  "significant"  for 
the  purposes  of  EARP  Guidelines  Order 
(Re  Rafferty- Alameda) 

"prosecutor"  (Criminal  Code  of  Canada, 
R.S.C.  1985,  c.  C-46  ss . 2,  785) 
(Kostuch  V.  Kowalski) 

Stevedoring 

(Western  Stevedoring  Company  Ltd) 


Stream  Construction 

(A.  G.  of  Canada  v.  Aluminum  Company 
of  Canada  Ltd) 

(Adams) 

(Bell) 

(Blackham's  Construction  Ltd) 

(Blue  Lagoon  Enterprises  Ltd.) 


Vol  5,  303, 
Vol  1,  part 
Vol  2,  13 


Vol  5,  425, 
Vol  5,  329, 


Vol  5,  102 


Vol  5,  425, 


Vol  5,  217 


Vol  3,  202, 
Vol  4,  486 


Vol  3,  59 
Vol  4 , 1 
Vol  4,  4 
Vol  2,  242 
Vol  3,  2 
Vol  4,  7 


1,  54 


314 

2,  36A 


446,  451 
351,  530 


446,  451 


484  , 
487 
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(Brackendale  Estate  Ltd) 

Vol 

3, 

109, 

122 

(Campbell  River  Lodge  Ltd) 

Vol 

3, 

303 

482 

(Chew  Excavating  Ltd  & The  Corporation 
of  the  District  of  Saanich) 

Vol 

2, 

168 

(Fraser  River  Harbour  Commission) 

Vol 

3, 

398 

(G.  E.  Barbour  Co.  Ltd) 

Vol 

3, 

260 

(Gonder  & Sons  Ltd) 

Vol 

4, 

235 

(Goodlands  Developments  Ltd) 

Vol 

4, 

225 

(Hughes  & Van  Straten) 

Vol 

4, 

268 

(Kelsey) 

Vol 

4, 

282 

(MacCabe) 

Vol 

3, 

80 

(McTaggart) 

Vol 

1, 

part 

1,  8 

(Sanchez) 

Vol 

3, 

256 

( Shelly) 

Vol 

3, 

70 

(Stearns  Roger  Engineering  Co.  Ltd) 

Vol 

1, 

part 

1,  1, 

(Webster) 

Vol 

3, 

170, 

174 

(Western  Forest  Products  Limited) 

Vol 

2, 

269 

Strict  Liability 

Fisheries  Act,  S33(2) 

Stripping  a creekbed 

(Queenstake  Resources  Ltd.)  Vol  5,  421 

Transportation 


(North  Arm  Transportation  Ltd.) 

Vol 

4, 

328 

(Robinson's  Trucking 

Ltd.  ) 

Vol 

4, 

399 

(Western  Stevedoring 

Co.  Ltd.) 

Vol 

3, 

202,  484, 

487 


Vicarious  Liability 

(Canada  Tungsten  Mining  Corp . Ltd.) 


Vol  1,  part  2,  58A 

75A 


Validity  of  Legislation  (see  also  Constitutional  law) 

Secondary  Lead  Smelte,  National  Emissions 
Standard  Regulations 
(Canada  Metal  Co.  Ltd.) 


Vol  4,  26 
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Waste 

(Greater  Vancouver  Regional  District) 
(Willis,  Cunliffe,  Tait  & Co.  and 
Stand  Point  Management  Ltd.) 

Waste  disposal 

(Crown  Zellerbach  Properties  Ltd.) 
(Fraser  River  Harbour  Commission  & 
Richmond  Landfill  Ltd.) 


Water 

Clean  Water  Act 

containment,  discharge  of 
(Suncor) 

containment,  non- reporting  of 
uncontrolled  release  of 
(Suncor) 

diversion  of  flow 

(McIntyre  Mines  Ltd.) 

river  bed,  sufficient 

(District  of  Chilliwack) 


Vol  3,  134 
Vol  4,  531 

Vol  4,  117 
Vol  4,  223 

Vol  3,  264 

Vol  3,  264 

Vol  2,  125 

Vol  5,  38, 
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FISHERIES  POLLLUTION  REPORTS 


CONSOLIDATED  TABLE  OP  STATUTES 
FOR  VOLUMES  1 TO  5 


Arctic  Waters  Pollution  Prevention  Act 

Section  4 (1) 

R V Le  Chene  No.l  Vol  4,  67 

British  Columbia  Water  Act 

Section  41(1) 

R V Douglas  Lake  Cattle  Co.  Ltd  Vol  5,  47 

British  North  America  Act,  1867  (now  Constitution  Act) 


Section  91  (12 ) 

R V Connor  Farms  Ltd.  Vol  2,  23 

Section  91  (21 ) 

Northwest  Falling  Contractors  v 

The  Queen  Vol  2,  204,  296 

Section  92  (14 ) 

Northwest  Falling  Contractors  v 

The  Queen  Vol  2,  204,  296 


Canadian  Environmental  Protection  Act 

Section  139 

Northwest  Territories  Power 

Corporation  v R Vol  5,  303,  314 

Charter  of  Rights  and  Freedoms 

Section  7 

Northwest  Territories  Power 
Corporation  v.  R 


Vol  5,  303,  314 
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Section  11 (d) 

Northwest  Territories  Power 

Corporation  v.  R Vol  5,  303,  314 

Section  23 

Northwest  Territories  Power 

Corporation  v.  R Vol  5,  303,  314 

Chlor-Alkali  Mercury  Effluent  Regulations 

Section  5 

R V FMC  of  Canada  Ltd.  Vol  4,  216 

Clean  Air  Act 

(now  part  of  Canadian  Environmental  Protection  Act) 

Section  9(1) 

R V Canada  Metal  Co.  Ltd.,  the  Vol  3,  447,  453 

Section  36 

R V Petro-Canada  Inc.  Vol  4,  362 

Clean  Water  Act  (Alberta) 

Section  4 (8) (b) 

R V Suncor  Inc.  Vol  3,  264,  269, 

Clean  Water  (General)  Act  Regulations  (Alberta) 

Section  9(1) 

R V Suncor  Inc.  Vol  3,  264,  269 

Criminal  Code 

Section  2 

Kostuch  V.  Kowalski 

(Re:  Oldman  River) 


270 


, 270 


Vol  5,  217 


CONSOLIDATED  TABLE  OF  STATUTES 
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Section  512 

R V Crestbrook  Forest  Industries  Ltd.  Vol  2,  198 


Section  529 

R V ITT  Industries  Ltd  & Frank  Beban 

Logging  Ltd  Vol  5,  186 

Section  581  (formerly  Section  510) 


R V Canadian  Industries  Ltd. 

R V Crestbrook  Forest  Industries  Ltd. 
R V ITT  Industries  Ltd  & Frank  Beban 
Logging  Ltd 


Vol  2,  249,  304 
Vol  2,  198 

Vol  5,  186 


Section  687  (formerly  Section  614(1)) 


R V McEwen 

Oxford  Frozen  Foods  Ltd  v R 


Vol  5,  252,  269 
Vol  5,  384,  395 


Section  724(1) (b) 


R V Canadian  Pacific  Ltd. 


Vol  2,  99 


Section  729 


R V Crestbrook  Forest  Industries  Ltd.  Vol  2,  198 


Section  785 

Kostuch  V Kowalski 

(Re:  Oldman  River) 


Vol  5,  217 


Section  822  (formerly  Section  755) 

Cyprus  Anvil  Mining  Co.  Ltd  v 

The  Queen  Vol  2,  32 

Oxford  Frozen  Foods  Ltd  v R Vol  5,  384,  395 


Department  of  Fisheries  and  Oceans  Act 

Re  Oldman  River  Society 


Vol  5,  329,  351 


Department  of  Transport  Act 

Re  Oldman  River  Society 


Vol  5,  329,  351 
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Environmental  Assessment  and  Review  Process 

Guidelines  Order 


Re  Oldman  River  Society 
Re  Rafferty- Alameda 


Vol  5,  329,  351 
Vol  5,  425,  446,  4 


Environment  Protection  Act  (Ontario) 

Section  146  (2) 


E.  B.  Eddy  Forest  Products  Ltd 


Vol  5,  56,  61,  63 


Fisheries  Act 

Section  20(1) 

R V Belliveau 
R V G.I.  Webster 

Section  20(2) 


Vol  5,  1,  6 
Vol  3,  170,  174 


R V G.I.  Webster  Vol  3,  170,  174 

Section  20  (10) 

A.G.  of  Canada  v Aluminium  Co. 
of  Canada  Ltd.  Vol  3,  59 

Section  22(3) 


R 

V 

District  of 

Chilliwack 

Vol 

5, 

38,  43 

on 

32  (formerly 

Section  30) 

R 

V 

Connor  Farms 

Ltd. 

Vol 

2, 

23 

R 

V 

District  of 

Chilliwack 

Vol 

5, 

38,  43 

R 

V 

McTaggart 

Vol 

1, 

part  1 , 8 

Section  33(3)  (deleted  as  unconstitutional) 


Pacific  Logging  Co.  Ltd.  v The  Queen 
R V Busat 

R V Canadian  Pacific  Transport  Co.  Ltd. 
R V Crestbrook  Forest  Industries  Ltd. 

R V Dan  Fowler 

R V MacMillan  Bloedel  Industries  Ltd. 

R V McIntyre  Mines  Ltd. 

R V Weyerhaueser  Ltd. 


Vol 

1, 

part  1, 

25 

Vol 

1, 

part  2 , 

90A 

Vol 

2, 

209 

Vol 

2, 

198 

Vol 

2, 

35,  44, 

52, 

286 

Vol 

1, 

part  2 , 

95A 

Vol 

2, 

125 

Vol 

1, 

part  2 , 

9A 

CONSOLIDATED  TABLE  OF  STATUTES 


R V Whonnock  Lumber  Co.  Ltd. 

Section  34(1)  (formerly  Section  31(5) 

R V District  of  Chilliwack 
R V Forde 

Section  34  (1)  (formerly  Section  33  (11) ) 

R V B.C.  Forest  Products  Ltd. 

R V Cardinal  River  Coals  Ltd. 

R V E.  B.  Eddy  Forest  Products  Ltd 
R V Great  Canadian  Oil  Sands  Ltd. 

R V Imperial  Oil  Enterprises  Ltd. 

R V Imperial  Oil  Ltd.  & B.C.  Hydro 
& Power  Authority 

R V Irving  Pulp  & Paper  Ltd.  (No.l) 

(No. 2) 

R V Jack  Cewe  Ltd. 

R V Jordan  River  Mines  Ltd. 

R V MacMillan  Bloedel  (Alberni)  Ltd. 

R V Stearns  - Roger  Engineering  Co.  Ltd. 


Vol  1,  part  3,  lA 


Vol  5,  38,  43 
Vol  3,  312 


Vol 

1, 

part  2 , 

81A 

Vol 

1, 

part  2 , 

13A 

Vol 

5, 

56,  61, 

63 

Vol 

2, 

105,  108 

Vol 

2, 

155 

Vol 

1, 

part  2 , 

65A 

Vol 

2, 

78 

Vol 

2, 

82 

Vol 

3, 

73,  472 

Vol 

1, 

part  1 , 

5 

Vol 

2, 

176,  182 

Vol 

1, 

Part  1, 

1, 

Section  35(1)  (formerly  Section  31(1)) 


Kostuch  V Kowalski  (Re:  Oldman  River) 

Vol 

5, 

217 

R 

V 

Adams 

Vol 

4, 

1 

R 

V 

Allard  Contractors  Ltd. 

Vol 

3, 

214 

R 

V 

B.&  B.  Contracting  Ltd. 

Vol 

3, 

338 

R 

V 

B.C.  Forest  Products  Ltd. 

Vol 

3, 

166 

R 

V 

Bell 

Vol 

4, 

4 

R 

V 

Belliveau 

Vol 

5, 

1, 

R 

V 

Blackhams  Construction  Ltd. 

Vol 

2, 

242 

Vol 

3, 

2 

R 

V 

Blue  Lagoon  Enterprises  Ltd. 

Vol 

4, 

7 

R 

V 

Brackendale  Estates  Ltd. 

Vol 

3, 

109 

R 

V 

Campbell  River  Lodge  Ltd. 

Vol 

3, 

303 

R 

V 

Chet  Construction  Ltd. 

Vol 

4, 

71 

R 

V 

Coulson  Prescott  Logging  Ltd. 

Vol 

3, 

186 

R 

V 

District  of  Chilliwack 

Vol 

5, 

38, 

R 

V 

Douglas  lake  Cattle  Co  Ltd 

Vol 

5, 

47 

R 

V 

Dounie  Street  Sawmill  Ltd. 

Vol 

3, 

315 

R 

V 

F.T.  Contracting  Ltd. 

Vol 

3, 

384 

R 

V 

Forde 

Vol 

3, 

313 

R 

V 

Fraser  River  Harbour  Commission 

Vol 

3, 

398 

R 

V 

G.E.  Barbour  Co.  Ltd. 

Vol 

3, 

260 

R 

V 

Gonder  & Sons  Ltd. 

Vol 

4, 

235 

R 

V 

Goodland  Developments  Ltd. 

Vol 

4, 

225 

R 

V 

Hodgson 

Vol 

4, 

251 

R 

V 

Hughes  & Van  Straten 

Vol 

4, 

268 

122, 

197 

43 
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R V ITT  Industries  Ltd  & Frank 
Beban  Logging  Ltd 

R V Jackson  Brothers  Logging  Co.  Ltd. 

R V Jancal  Power  Ltd 
R V K.O.  Milaster 
R V Kelsey 
R V Lawrence 

R V MacMillan  Bloedel  Ltd. 

R V MacPherson 

R V McEwen 

R V McKay  & Brown 

R V Mount  Pearl  Council 

R V Prince  George  Wood  Preserving  Ltd 

R V Reid  Crowther  & Partners 

R V Richmond  Plywood  Corp.  Ltd. 

R V Rudiger 
R V Sanchez 
R V Shelly 
R V Tahsis  Co.  Ltd. 

R V Wilby  & Smithaniuk 
Re  Oldman  River  Society 
Re  Riley  Creek 

Section  36(3)  (formerly  Section  33(2)) 

Byron  Creek  Collieries  Ltd.  v The  Queen 
Northwest  Falling  Contractors  Ltd. 

V The  Queen 

Pacific  Logging  Co.  Ltd.  v The  Queen 
R V Allard  Contractors  Ltd 
R V American  Can  of  Canada  Ltd. 

R V B.C.  Forest  Products  Ltd. 

R V Blue  Lagoon  Enterprises  Ltd. 

R V British  Columbia  Railway  Co. 

R V British  Yukon  Navigation  Co.  Ltd. 

R V C . I . P Inc . 

R V C.I.P.  Inc  & Seaspan  International 
R V C.I.P. A.  Industries  Ltd. 

R V Callaghan 

R V Canada  Tungsten  Mining  Co.  Ltd. 

R V Canadian  Cellulose  Ltd. 

R V Canadian  Forest  Products  Ltd. 

R V Canadian  Industries  Ltd. 

R V Canadian  Marine  Drilling  Ltd. 

R V Canadian  Pacific  Ltd. 

V Captain  J.  Tindale 


Vol 

5, 

186 

Vol 

3, 

377, 

469 

Vol 

5, 

207 

Vol 

3, 

403 

Vol 

4, 

282 

Vol 

5, 

235 

Vol 

3, 

257, 

459 

Vol 

3, 

318, 

329 

Vol 

5, 

252, 

269 

Vol 

4, 

304 

Vol 

5, 

298 

Vol 

5, 

413 

Vol 

5, 

476 

Vol 

3, 

125, 

129 

Vol 

5, 

485 

Vol 

3, 

256 

Vol 

3, 

70 

Vol 

3, 

297, 

302 

Vol 

3, 

374 

Vol 

5, 

329, 

351 

Vol 

3, 

52, 

58 

Vol 

2. 

186 

Vol 

2, 

204, 

296 

Vol 

1, 

part 

1,  25 

Vol 

3, 

214 

Vol 

2, 

121 

Vol 

1, 

part 

2,  81A 

Vol 

4, 

7 

Vol 

4, 

18 

Vol 

2, 

55 

Vol 

4, 

75 

Vol 

5, 

12, 

22 

Vol 

3, 

320 

Vol 

4, 

79 

Vol 

1, 

part 

1,  11 

Vol 

1. 

part 

2,  58A, 
75A 

Vol 

2, 

111, 

256 

Vol 

2, 

168 

Vol 

3, 

63, 

162 

Vol 

3, 

8,  30,  38 

Vol 

4, 

35 

Vol 

2, 

99 

Vol 

3, 

63, 

162 

Vol 

1, 

part 

2,  54A 
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R 

V 

Cardinal  River  Coals  Ltd. 

Vol 

1, 

part 

2,  13A 

Vol 

1, 

part 

3,  lOA 

R 

V 

Carolin  Mines  Ltd. 

Vol 

4, 

41, 

46 

R 

V 

Central  Fraser  Valley  Regional 

District 

Vol 

4, 

57 

R 

V 

Chew  Excavating  Ltd.  & The 

Corporation  of  the  District 
of  Saanich 

Vol 

2, 

163 

R 

V 

Churchill  Copper 

Vol 

1, 

part 

1,  17, 
19 

R 

V 

City  of  Merritt  & B & E 

Refrigeration  Ltd. 

Vol 

4, 

311 

R 

V 

City  of  Quesnel 

Vol 

4, 

393 

R 

V 

Cloverdale  Paint  & Chemicals  Ltd. 

Vol 

4, 

82, 

84,  85, 

88 

R 

V 

Columbia  Cellulose  Co.  Ltd. 

Vol 

1, 

part 

3,  21A 

Vol 

2, 

1 

R 

V 

Compac  Contractors  Ltd. 

Vol 

4, 

100, 

109 

R 

V 

Corporation  of  District  of 

North  Vancouver,  the 

Vol 

3, 

183, 

185,  2: 
249,  4: 

R 

V 

Corporation  of  the  Township 

of  Richmond,  the 

Vol 

3, 

390, 

467 

R 

V 

Coulson  Prescott  Logging  Ltd. 

Vol 

3, 

186, 

199 

R 

V 

Crossley  Karastan  Carpet  Mills  Ltd. 

Vol 

3, 

253 

R 

V 

Crown  Forest  Industries  Ltd. 

Vol 

4, 

113 

R 

V 

Crown  Forest  Products  Ltd 

Vol 

5, 

26, 

35 

R 

V 

Crown  Zellerbach  Properties  Ltd. 

Vol 

3, 

84, 

107 

Vol 

4, 

117 

R 

V 

Cyanamid  Canada  Inc . 

Vol 

3, 

151 

R 

V 

Cyprus  Anvil  Mining  Co.  Ltd. 

Vol 

2, 

30, 

32 

R 

V 

Doman  Forest  Products  Ltd. 

Vol 

3, 

326 

R 

V 

Downie  Street  Sawmill  Ltd. 

Vol 

3, 

315 

R 

V 

E.  B.  Eddy  Forest  Products  Ltd 

Vol 

5, 

56, 

61,  63 

R 

V 

Echo  Bay  Mines  Ltd. 

Vol 

3, 

47 

R 

V 

Elf  Oil  Exploration  & Protection 

Canada  Ltd. 

Vol 

2, 

27 

R 

V 

Enheat  Inc . 

Vol 

4, 

205 

R 

V 

Enso  Forest  Products  Ltd. 

Vol 

4, 

212 

R 

V 

Epsilon  Building  Products  Ltd. 

Vol 

4, 

213 

R 

V 

Equity  Silver  Mines  Ltd. 

Vol 

3, 

372 

R 

V 

F.T.  Contracting  Ltd. 

Vol 

3, 

384 

R 

V 

Federative  Co-operative  Ltd. 

Vol 

1, 

part 

3,  7A 

R 

V 

Finning  Tractor  & Equipment  Ltd. 

Vol 

1, 

part 

3,  5A 

R 

V 

Fishery  Products  Ltd. 

Vol 

3, 

370 

R 

V 

Forest  Protection  Ltd.  & Guerin 

Vol 

2, 

139, 

229 

R 

V 

Fraser  River  Harbour  Commission 

Vol 

4, 

223 

R 

V 

Fraser  Surrey  Docks  Ltd 

Vol 

5, 

94 

R 

V 

Giant  Yellowknife  Mines  Ltd. 

Vol 

1, 

part 

3,  25A 

8 
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R 

V 

Condor  & Sons  Ltd. 

Vol 

4, 

235 

R 

V 

Goodland  Developments  Ltd. 

Vol 

4, 

225 

R 

V 

Great  Canadian  Oil  Sands  Ltd. 

Vol 

2, 

105,  108 

R 

V 

Greater  Vancouver  Regional  District 

Vol 

3, 

134 

R 

V 

Gulf  of  Georgia  Towing  Co.  Ltd. 

Vol 

2 , 

160,  252 

R 

V 

Hall's  Refrigeration  Ltd. 

Vol 

4, 

247 

R 

V 

Hughes  & Van  Straten 

Vol 

4 , 

268 

R 

V 

Imp-Pac  Lumber  Ltd. 

Vol 

3, 

141 

R 

V 

Imperial  Oil  Enterprises  Ltd. 

Vol 

2, 

155 

R 

V 

Imperial  Oil  Ltd.  & B.C.  Hydro 

& Power  Authority 

Vol 

1, 

part  2, 

36A 

65A 

R 

V 

International  Forest  Products  Ltd 

Vol 

5, 

159 

R 

V 

Irving  Pulp  & Paper  Ltd.  (No.l) 

Vol 

2, 

78 

(No. 2) 

Vol 

2, 

82 

R 

V 

Island  Industrial  Chrome  Ltd 

Vol 

5, 

163 

R 

V 

Jack  Cewe  Ltd. 

Vol 

1, 

part  1 , 

29 

Vol 

3, 

73,  472 

Vol 

4, 

271 

R 

V 

Jordan  Mines  Ltd. 

Vol 

1, 

part  1, 

5 

R 

V 

K.P.  Wood  Products  Ltd. 

Vol 

1, 

part  3 , 

2A 

R 

V 

Kamloops  Pulp  & Paper  Ltd. 

Vol 

1, 

part  2, 

4A 

R 

V 

Kirby 

Vol 

2, 

13 

R 

V 

MacMillan  Bloedel  (Alberni)  Ltd. 

Vol 

2, 

176,  182 

R 

V 

MacMillan  Bloedel  Industries  Ltd. 

Vol 

1, 

part  1, 

22 

Vol 

1, 

part  2 , 

92A 

R 

V 

MacMillan  Bloedel  Ltd. 

Vol 

3, 

332,  335 

Vol 

4 , 

294 

Vol 

5, 

240 

R 

V 

MacPherson 

Vol 

3 , 

329 

R 

V 

Mainland  Sawmills  Ltd 

Vol 

5, 

243 

R 

V 

McCain  Foods  Ltd. 

Vol 

4 , 

300 

R 

V 

New  Brunswick  Coal  Ltd. 

Vol 

4 , 

317 

R 

V 

Norgaard  Ready  Mix  Ltd. 

Vol 

2, 

26 

R 

V 

North  Arm  Transportation  Co.  Ltd. 

Vol 

2, 

63,  71 

Vol 

4 , 

328 

R 

V 

Northwest  Territories  Power 

Corporation 

Vol 

5, 

303,  314 

R 

V 

Oxford  Frozen  Foods  Ltd 

Vol 

5, 

384,  395 

R 

V 

Peters 

Vol 

4 , 

475 

R 

V 

Pioneer  Timber  Co.  Ltd. 

Vol 

2, 

279 

R 

V 

Placer  Development  Ltd. 

Vol 

4 , 

366 

R 

V 

Prince  George  Wood  Preserving  Ltd 

Vol 

5, 

413 

R 

V 

Rayonier  Canada  Ltd. 

Vol 

1, 

part  2, 

25A 

R 

V 

Reichhold  Chemicals  (Canada)  Ltd. 

Vol 

1, 

part  2 , 

lA 

R 

V 

Robinson's  Trucking  Ltd. 

Vol 

4 , 

399 

R 

V 

St.  Lawrence  Fluorospar  Ltd 

Vol 

5, 

503 

R 

V 

Shell  Canada  Products  Ltd 

Vol 

5, 

511 

R 

V 

Standard  Oil  Co.  of  B.C.  Ltd. 

Vol 

1, 

part  2, 

41A 

R 

V 

Stearns  - Roger  Engineering  Ltd. 

Vol 

1, 

part  1, 

1, 

CONSOLIDATED  TABLE  OF  STATUTES 
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R V Suncor  Inc . 

R V Tahsis  Co.  Ltd, 

R V Tufcoat  Sealcoating  Ltd. 

R V United  Keno  Hill  Mines  Ltd. 

R V West  Coast  Reduction  Ltd. 

R V Western  Forest  Industries  Ltd. 

R V Western  Pulp  Ltd.  Partnership 
R V Western  Stevedoring  Ltd. 

R V Westmin  Resources  Ltd. 

R V Willis,  Cunliffe,  Tait  & Co. 
Rayonier  Canada  Ltd.  v The  Queen 

Section  37  (formerly  Section  33.1) 

Re  Oldman  River  Society 
R V Brackendale  Estates  Ltd. 

Section  40(1)  (formerly  Section  31(3)  (a) 

R V G.I.  Webster 

Section  40(2)  (formerly  Section  33(5)) 

R V American  Can  of  Canada  Ltd. 

R V British  Yukon  Navigation  Co.  Ltd. 

R V Canadian  Pacific  Transport  Co.  Ltd. 
R V Cardinal  River  Coals  Ltd. 

R V Columbia  Cellulose  Ltd. 

R V Cyprus  Anvil  Mining  Co.  Ltd. 

R V Federative  Co-operative  Ltd. 

R V Finning  Tractor  & Equipment 
Co.  Ltd, 

R V Giant  Yellowknife  Mines  Ltd. 

R V K.P,  Wood  Products  Ltd. 

R V MacMillan  Bloedel  Industries  Ltd. 

R V Norgaard  Ready  Mix  Ltd. 

R V United  Keno  Hill  Mines  Ltd. 

R V Whonnock  Lumber  Co.  Ltd. 

Section  41  (formerly  Section  31(4) 

R V Downie  Street  Sawmill  Ltd. 


Vol 

3, 

264, 

269,  270 

Vol 

4, 

409 

Vol 

3, 

297, 

302 

Vol 

4, 

All 

Vol 

2, 

212 

Vol 

1, 

part 

2 , 20A 

Vol 

2, 

269 

Vol 

4, 

479 

Vol 

3, 

202, 

484,  487 

Vol 

4, 

487 

Vol 

4, 

531 

Vol 

2, 

195 

Vol  5,  329,  351 
Vol  3,  109,  122,  482 


Vol 

3, 

170,  174 

Vol 

2, 

121 

Vol 

2, 

55 

Vol 

2, 

209 

Vol  1,  part  3,  lOA 
Vol  1,  part  3,  21A 
Vol  2,  1 
Vol  2,  30  ,32 
Vol  1,  part  3,  7A 

Vol  1 , part  3 , 5A 

Vol  1,  part  3,  25A 

Vol  1 , part  3 , 2A 

Vol  1,  part  2,  95A 

Vol  2,  26 

Vol  2,  212 

Vol  1 , part  3 , lA 


Vol  3,  315,  318 


Section  41(1)  (formerly  Section  33(6)) 


R V 
R V 


Garden  Province  Meats  (1985)  Inc 
(No.  1) 

Kamloops  Pulp  & Paper  Co.  Ltd, 


Vol  5,  102 

Vol  1,  part  2,  4A 


10 
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Section  41(2)  (formerly  Section  33(7)) 


R 

V 

Adams 

Vol 

4, 

1 

R 

V 

C.I.P.  Inc. 

Vol 

4, 

75 

R 

V 

Chet  Construction  Ltd, 

Vol 

4, 

71 

R 

V 

Churchill  Copper 

Vol 

1, 

part 

1, 

17, 

19 

R 

V 

Columbia  Cellulose  Co.  Ltd. 

Vol 

2, 

1 

R 

V 

Downie  Street  Sawmill  Ltd. 

Vol 

3, 

318 

R 

V 

Enheat  Inc . 

Vol 

4, 

205 

R 

V 

Federative  Co-operative  Ltd. 

Vol 

1, 

part 

3, 

7A 

R 

V 

Greater  Vancouver  Regional  District 

Vol 

3, 

134 

R 

V 

Irving  Pulp  & Paper  Ltd.  (No2) 

Vol 

2, 

82 

R 

V 

McEwen 

Vol 

5, 

252, 

271 

R 

V 

Mount  Pear  Council 

Vol 

5, 

298 

R 

V 

Northwest  Territories  Power 

Corporation 

Vol 

5, 

303  , 

314 

R 

V 

Oxford  Frozen  Foods 

Vol 

5, 

384  , 

395 

R 

V 

Peters 

Vol 

4, 

475 

R 

V 

Placer  Development  Ltd. 

Vol 

4, 

366 

R 

V 

Robinson's  Trucking  Ltd. 

Vol 

4, 

399 

R 

V 

Shell  Canada  Products  Ltd 

Vol 

5, 

511 

R 

V 

West  Coast  Reduction  ltd. 

Vol 

1, 

part 

2, 

20A 

Section  41(3)  (formerly  Section  33(8)) 

Pacific  Logging  Co.  Ltd,  v The  Queen 

Vol 

1, 

part 

1, 

25 

R 

V 

C.I.P.  Inc  & Seaspan  International 

Vol 

5, 

12, 

22 

R 

V 

Canada  Tungsten  Mining  Co,  Ltd. 

Vol 

1, 

part 

2, 

58A, 

75A 

R 

V 

Canadian  Cellulose  Co.  Ltd. 

Vol 

2, 

111, 

256 

R 

V 

Canadian  Forest  Products  Ltd. 

Vol 

2, 

168 

R 

V 

Canadian  Pacific  Ltd. 

Vol 

2, 

99 

R 

V 

Churchill  Copper 

Vol 

1, 

part  1 , 
19 

253 

17, 

R 

V 

Crossley  Karastan  Carpet  Mills  Ltd. 

Vol 

3, 

R 

V 

E.  B.  Eddy  Forest  Product  Ltd 

Vol 

5, 

56, 

61, 

63 

R 

V 

Downie  Street  Sawmill  Ltd, 

Vol 

3, 

315 

R 

V 

Elf  Oil  Exploration  & Production 

Canada  Ltd, 

Vol 

2, 

27 

R 

V 

Imperial  Oil  Ltd.  & B.C.  Hydro 

& Power  Authority 

Vol 

1, 

part 

2, 

36A, 

65A 

R 

V 

Kamloops  Pulp  & Paper  Co.  Ltd. 

Vol 

1, 

part 

2, 

4A 

R 

V 

Kirby 

Vol 

2, 

13 

R 

V 

MacMillan  Bloedel  Industries  Ltd. 

Vol 

1, 

part 

1, 

22 

R 

V 

North  Arm  Transportation  Co.  Ltd, 

Vol 

2, 

63 

R 

V 

Prince  George  Wood  Preserving  Ltd 

Vol 

5, 

413 

R 

V 

Reid  Crowther  & Partners  Ltd 

Vol 

5, 

476 

R 

V 

Standard  Oil  Co.  of  B.C.  Ltd, 

Vol 

1, 

part 

2, 

41A 

R 

V 

Stearns  - Roger  Engineering  Co.  Ltd. 

Vol 

1. 

part 

1, 

1,  3 
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Section  42(1)  (formerly  Section  33(10) 

Hope  Point  Fishing  Co  Ltd  & Gagnier 
and  the  Attorney  General  of  Canada 
V.  Canadian  Forest  Products  Ltd  Vol  5,  140 

Section  42(3)  (formerly  Section  33(10.1) 

Hope  Point  Fishing  Co  Ltd  & Gagnier 
and  the  Attorney  General  of  Canada 
V.  Canadian  Forest  Products  Ltd  Vol  5,  140 

Section  42(4)  (formerly  Section  33(10.2) 

Hope  Point  Fishing  Co  Ltd  & Gagnier 
and  the  Attorney  General  of  Canada 
V.  Canadian  Forest  Products  Ltd  Vol  5,  140 


Section  43  (formerly  Section  34(g)) 

Re  Peralta  Vol  4,  337 

Section  49  (formerly  Section  35) 


R V Burton 


Vol  4,  22 


Section  51  (formerly  Section  38) 
R V K.O.  Milaster 


Vol  3,  403 


International  River  Improvements  Act 

Re  Rafferty- Alameda 


Vol  5,  245,  446,  451 


Meat  & Poultry  Products  Plant  Liquid  Effluent 

Regulations  (Fisheries  Act) 

Section  5 (a) 

R V Garden  Province  Meats  (1985)  Inc 

(No  2)  Vol  5,  121 


National  Harbours  Board  Act 


R V The  Ship  "Erawan 


Vol  3,  345 


12 
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Navigable  Waters  Protection  Act 

Section  4 

Re  Oldman  River  Society  Vol  5,  329,  351 

Section  5(1) 

Re  Oldman  River  Society  Vol  5,  329,  351 

Section  6(4) 

Re  Oldman  River  Society  Vol  5,  329,  351 

Section  7 

Re  Oldman  River  Society  Vol  5,  329,  351 


Ocean  Dumping  Control  Act 

(now  Part  VI  of  Canadian  Environmental  Protection  Act) 
Section  4 (1) 


R V Crown  Zellerbach  Canada  Ltd. 


R V Gulf  Canada  Corporation 
R V Panarctic  Oils  Ltd. 


Section  13(1)  (c) 

R V Gulf  Canada  Corporation 


Vol  3,  405,  412 
Vol  4,  128 
Vol  4,  237 
Vol  3,  420,  429 


Vol  4,  237 


Ontario  Fishery  Regulations 

(under  federal  Fisheries  Act) 

Section  5(3) 

Re  Peralta  Vol  4,  337 

Section  6(1) 

Re  Peralta  Vol  4,  337 

Section  29(4) 


Re  Peralta 


Vol  4, 


337 
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Section  29(5) 

Re  Peralta  Vol  4,  337 

Ontario  Water  Resources  Act 

Section  16(2) 

R V Jancal  Power  Ltd  Vol  5,  207 

Pest  Control  Products  Act 

Section  3 (1) 

Re  Forest  Protection  Ltd.  & Guerin  Vol  2,  139,  229 

Pulp  & Paper  Effluent  Regulations  (Fisheries  Act) 

R V E.  B.  Eddy  Forest  Products  Ltd  Vol  5,  56,  61,  63 

Section  3(2) 

R V Irving  Pulp  & Paper  Ltd.  (Nol)  Vol  2,  78,  82 

Secondary  Lead  Smelter  National  Emissions  Standard  Regulations 

(under  the  Clean  Air  Act;  now  Secondary  Lead  Smelter  Release 
Regulations  under  the  Canadian  Environmental  Protection  Act) 

R V Canada  Metal  Co.  Ltd.  Vol  4,  26 

Water  Resources  Act  (Alberta) 

Section  52(2) 

R V Rudiger  Vol  5,  485 

Section  62 (a) 


R V Rudiger 


Vol  5,  485 
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